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IV  DEDICATION. 

which  you  have  been  pleased  to  express 
yourself  of  the  performance. 

To  have  merited  your  friendship  is  one  of 
those  sources  of  satisfaction^  which  have 
supported  me^  when  others  have  failed  ;  and 
posterity  will  no  doubt  do  ample  justice  to 
the  liberality,  with  which  you  have  counte- 
nanced those  whom  you  thought  likely  to 
become  useful  members  of  the  profession. 

I  consider  myself  only  one  of  many  who 
have  been  raised  into  notice  under  the  pro- 
tection of  your  patronage  and  good  opinion; 
and  I  shall  ever  retaifl  a  grateful  sense  of 
the  obligations  I  owe  you. 

I  am,  my  dear  Sir, 
Your  very  faithful, 
And  obliged  Servant, 

RICH.  PRESTON. 


ADVERTISEMENT 


TO  THE 


SECOND    EDITION. 


In  offering  to  the  public  a  second  edition 
of  this  volume,  the  author  cannot  refrain 
from  acknowledging,  with  satisfaction,  the 
very  favorable  reception  which  it  experi- 
enced on  its  first  publication. 

The  work  has  been  carefully  revised ; 
all  the  authorities  have  been  studiously  con- 
sulted ;  and  many  additional  observations 
have  been  introduced.  A  Table  of  the  Terms, 
from  as  early  a  period  as  the  ordinary  oc- 
currences of  professional  practice  require, 
(a  Table  of  great  utility  in  investigating 
titles  under  recovery-deeds,)  is  now  pre- 
fixed. For  this  Table  the  author  is  indebted 
to  the  kindness  and  liberality  of  a  profes- 
sional friend.  For  the  revision  of  the  work, 
and  a  laborious  examination  of  the  autho- 
rities, and  a  critical  comparison  of  the  pro- 
positions of  the  work  itself  with  the  autho- 
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titles^  he  is  indebted  to  the  industry  and  the 
talents  of  Mr.  George  Cox,  one  of  his  pupils. 
And  it  is  a  gratification  to  him,  to  add  that 
he  is  greatly  mistaken,  or  this  gentleman 
will,  at  no  distant  period,  be  found  a  zea- 
lous and  worthy  competitor  for  the  meed  of 
professional  fame,  and  for  success  in  the 
conveyancing  department  of  the  profession. 

The  author  hopes  that  his  endeavours 
will  continue  to  merit  that  estimation,  with 
which  they  have  been  hitherto  honored, 
and  which  is  so  grateful  to  his  feelings. 

Lincoln's  Inn, 
July  1^,  1813. 


PREFACE 

TO    THE 

FIRST  EDITION. 


The  greater  part  of  the  subject  of  the  fol- 
lowing sheets  was  originally  dictated  by  the 
author  to  his  pupils  in  a  series  of  lectures, 
delivered  by  him,  and  committed  to  writing 
by  them.  The  avowed  object  was  to  assist 
their  studies  ;  to  direct  their  attention  to 
points  merely  practical ;  and  render  their 
exertions  beneficial  to  them,  as  well  as  use- 
ful to  himself,  while  they  remained  in  his 
chambers.  The  result  more  than  fulfilled 
his  expectations.  Encouraged  by  the  ob- 
servation of  theutility  of  thiscourse  of  study, 
he  shewed  the  MS.  while  in  its  original  state 
to  several  of  his  professional  friends ;  to  som6 
who  had  greater,  and  to  others  who  had  less 
experience.  Had  the  reception  they  gave 
the  work  been  less  favorable  than  it  was,  he 
would  have  felt  no  hesitation  in  offering  it 
to  tlie  public.     He  is  truly  sensible  of  the 

0 

friendship  of  those  gentlemen,  and  of  the 
honor  they  confer  on  him  by  their  good 
opinion.     Many,   however,  of  their  kind 
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expressions  he  ascribes  to  the  partiality  of 
friendship,  rather  than  the  meiit  of  his  per- 
formance. 

Such  as  the  work  is,  it  is  offered  to  the  pro- 
fession. In  publishing  it  the  author  has  no 
other  motive  than  to  do  good  ;  to  afford  to 
others  that  assistance  for  which,  at  one  pe- 
riod, he  would  have  been  extremely  gratefuL 

The  peculiar  advantage  of  this  work,  if 
it  has  any,  is,  that  it  is  the  fruit  of  much  re- 
flection and  extensive  experience.  It  may 
be  considered  as  the  sentiments  of  a  prac- 
tical man,  on  a  practical  subject.  As  far  as 
the  theory  is  given,  the  attention  is  kept 
closely  to  those  points  which  are  of  ordi- 
nary occurrence,  and  comprise  the  more  use- 
ful parts  of  a  lawyer's  knowledge.  Recon- 
dite points  are  highly  valuable  to  form  the 
profound,  and  well-read  lawyer  ;  but.  to  the 
student,  and  mere  practical  conveyancer, 
that  knowledge  is  most  useful,  which  is 
most  necessary  to  be  gained  for  the  purposes 
of  general  business.  When  the  practice, 
and  the  rules  by  which  it  is  governed,  are 
understood,  thestudy  of  more  abstruse  points 
will  be  rendered  easy.  In  teaching  the  law, 
as  well  as  any  other  science,  it  should  be 
a  rule  to  proceed  by  insensible  steps  ;  to 
begin  with  that  part  which  is  easy  and  in- 
troductory, and  proceed  to  those  parts  of 
the  science  which  are  more  difficult. 
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The  misfortune  of  a  person,  who,  either 
as  a  clerk  to  a  solicitor,  or  as  a  student  in 
a  conveyancer^s  chambers,  begins  to  study 
the  practice  of  conveyancing,  is,  that  he  is 
taught  by  form,  or  precedent,  rather  than 
by  principle.  He  is  made  to  copy  precedents^ 
without  knowing  either  their  application,  or 
those  rules  on  which  they  are  grounded. 
When  he  begins  to  prepare  drafts^  he  is  led 
to  expect  all  his  information  from  these 
forms  ;  and  his  knowledge  is,  in  the  end,'  as 
limited  as  the  means  by  which  he  has  been 
instructed. 

One  of  the  principal  difficulties  to  be  sur- 
mounted, by  a  person  so  educated,  is  to 
gain  sufficient  strength  of  mind,  and  reso- 
lution, to  free  himself  from  the  shackles  of 
precedent.  The  apprehension  of  erring 
m&kes  him  fear  to  try  his  own  resources. 
This  fear  proceeds  from  a  want  of  sufficient 
knowledge  to  discriminate  between  form 
and  substance  ;  in  other  words,  between 
the  formal  and  the  essential  parts  of  a  deed, 
&c.  The  next  difficulty  proceeds  from 
the  want  of  ideas  ;  in  short,  of  useful  know- 
ledge. Without  understanding,  from  prin- 
ciple, the  object  to  be  attained,  how  is 
he  to  accomplish  that  object  ?  The  very 
foundation  is  wanting.  There  are  no  ideas 
formed  ;>  and,  for  that  reason,  none  can  be 
brought  .into  action.      To  acquire  these 
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lAeas,  extensive  reading,  and^  td  a  certain 
extent,  the  practical  knowledge  of  business, 
in  other  words,  an  intimate  acquaintance 
with  the  provisions,  which  are  absolutely 
necessary y  and  also  of  those  which  are  usual, 
in  transactions  of  this  sort,  are  to  be  ac- 
quired: and  a  collection  of  good  prece- 
dents is  one  of  the  sources  from  which 
knowledge  of  tl>e  usual  provisions  may  be 
attained.  When  the  object  to  be  attained 
i^.full^  comprehended,  the  next  considera- 
tion is  the  means  by  which  it  is  to  be  ac- 
complished. This  leads  to  the  form  of  the 
assurance. 

,  Two  conclusions  may  be  justly  formed. — 
1st.  No  one  will  ever  become  a  good  con- 
veyancer, unless  he  understands  so  much 
of  the  law  as  will  make  him  acquainted 
with  the^^rules  by  which  property,  and  the 
mode  of  conveying  it,  are  governed.  2dly. 
Unless  he  makes  himself  so  far  acquainted 
with  practice,  so  far  as  to  understand 
those  forms  which  are  in  use  by  practical 
xnexi,  he  can  never  attain  any  eminence. 
Few  who  can  form  correct  ideas,  feel  any 
difficulty  in  giving  them  expression  by  lan- 
guage ;  but  this  will  be  done,  with  more  or 
leg?  precision,  and  more  or  less  succinctly, 
according  to  the  peculiar  habits  and  talents 
of  the  party.  In  the  practice  of  the  con- 
veyancer there  is  a  species  of  language,  found- 
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ed  on  decided  cases^  or  sanctioned  by  expe-- 
rience,  which  is  perfectly  understood  by  all 
professional  men  of  information :  By  them 
it  is  read  with  ease,  and  comprehended  with- 
out a  second  thought ;  because  the  words 
have  a  technical  and  appropriate  sense,  on 
which  good  lawyers  are,  by  the  rules  of  law, 
bound  to  agree*  This  is  the  advantage  of  a 
close  adherence  to  this  species  of  language. 
A  polite  scholar  would,  perhaps,  be  disgust- 
ed with  th^  phraseology,  and  with  the 
tameness  of  the  periods.  He  would  be  led 
to  make  an  effiort  to  give  the  like  ideas,  in 
all  the  elegance  of  polite  diction,  and  finish- 
ed sentences.  But  would  any  lawyer  be 
able  to  advise,  with  certainty,  on  the  (con- 
struction to  which  this  language  would  re- 
ceive? A  departure  from  technical  language 
would,  sometimes,  allow  of  a  twofold  con- 
struction ;  in  short,  raise  a  doubt  whether 
the  words  were  to  be  read  in  one  sense,  or 
in  another  sense.  Something  of  this  is  to 
be  discovered  in  the  wills,  or  the  contracts, 
of  some  of  the  best  scholars,  and  even  of 
men  who,  as  merchants,  are  in  the  habits 
of  business ;  and  in  acts  of  parliament, 
when  alterei[l:by  any  other  than  professional 
men.  It  is  also  to  be  found  in  «the  wills  of 
eminent  lawyers,  who,  from  their  peculiar 
habits  of  business,  have  never  turned  their 
attention  to  exjpress  legal  forms  in  techni- 
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cal  language.  The  great  art  with  the  con- 
veyancer, is  to  use  no  other  language,  in 
the  operative  part  of  deeds,  than  such  as 
has  a  fixed  and  definite  meaning.  For  the 
sake  of  his  reputation,  and  from  a  sense  of 
duty,  it  should  be  his  first  care,  to  use  such 
phrases  only  as  he  is  satisfied  will  receive 
the  meaning  he  ascribes  to  them,  and  at- 
tain the  very  precise  object  at  which  he 
aims*  If  the  words  he  uses,  can  be  read 
with  two  different  applications,  he  has  in- 
jured, instead  of  serving  his  client :  he  has 
kivolved  him  in  the  chance,  at  least,  of  a 
suit  at  law,  or  in  equity,  instead  of  placing 
him  in  a  state  of  repose  and  security  ;  and 
perhaps  has  injured,  nay,  even  ruined,  a 
man  whom  it  was  his  intention  to  have 
served  and  protected. 

These  observations  are  introduced,  for  the 
purpose  of  shewing  the  importance  of  an 
adherence  to  language  sanctioned  by  the 
experience  of  professional  men  of  eminence. 
Nor  does  this  language  exclude  simplicity 
or  neatness.  A  well-prepared  instrument 
may  be  read,  and  admired,  by  a  man  of  sense. 
At  least,  the  better  it  is  understood,  the 
more  it  will  please  ;  and  an  excellent  scholar 
would  in  the  end,  be  convinced  that  he  could 
never  act  more  wisely  for  his  ease  and  com- 
fort, or  for  the  security  of  flis  employer,  than 
condescend  to  become  a  careful  observer 
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of  the  language  of  these  forms.  His  study 
should  be  to  simplify  the  terms^  as  much 
as  circumstances,  and  the  intention  will  ad'- 
mit.  This  will  be  most  effectually  accom*^ 
plished,  by  rejecting  tautologous  and  syno- 
nymous expressions,  and  confining  himself 
to  that  part  of  technical  language,  which  is 
essential  to  express,  or  give  legal  effect  to  the 
intention  of  the  parties.  The  student  should 
also  prescribe  it  to  himself  as  af'  rule,  to  ad- 
here to  general  forms,  and  to  the  same  lan- 
guage as  much  as  the  intention  will  admit, 
and  to  vary  the  essential  parts  as  often  as 
circumstances  require  it  ;  and  to  be  careful 
to  express  the  essential  parts  of  the  deed  in 
language  the  most  precise  and  definite  he  can 
find,  or  experience,  precedent,  or  his  own 
improved  judgment  shall  dictate.  As  often 
as  he  varies  from  form,  or  from  the  expe- 
rience of  others,  he  should  be  well  assured, 
that  he  is  i^nctiqned  by  superior  authority ; 
and  that  the  variation  will  have  exactly  the 
effect  he  wishes  to  be  asciubed  to  h  is  Ian** 
guage. 

These  observations  are  not  meant  to  con.- 
fine  the  stude^it  to  be  a  mere  copyist ;  to 
deny  him  the  best  privilege  of  a  liberal 
mind, — to  think  and  act  for  himself.  They 
are  intended  only  as  cautions  to  youth,  and 
£^s  a  guard  against  too  great  anxiety  to  give 
prooft  of  aspiring  genius^  by  a  total  neglect 
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of  form,  or  by  disregarding  the  practice  of 
experienced  men-  The  further  be  advances, 
the  more  be  will  be  satisfied  of  the  value  of 
the  experience  derived  from  others  ;  and,  ay 
far  as  the  author's  observations  have  enabled 
him  to  judge,  those  gentlemen  alone  have 
succeeded  who  have  pursued  this  course  of 
study,  now  recommended. 

To  distinguish  between  the  formal  and 
essential  parts  of  deeds,  is  one  of  the  great 
objects  of  the  work  now  submitted  to  the 
profession.  To  guard  the  student  against 
error,  and  to  form  his  mind,  as  they  are 
^  objects  of  the  first  importance,  so  they  are 
always  kept  in  view  throughout  this  work. 
That  this  object  might  be  continually  en- 
forced, the  author  has  frequently  sacrificed 
himself  to  his  reader.  He  has  rather  sub- 
jected himself  to  the  imputation  of  repe- 
tition of  the  same  thoughts,  in  different 
parts  of  the  work,  than  neglect  those  cau- 
tions, or  that  chain  of  thought,  or  line  of 
arrangement  which  the  immediate  context 
seemed  to  require.  This  #ill  be  found  in 
a  moi'e  than  ordinary  degree  in  the  chap- 
ters on  Recoveries  and  Fines  :  and  it  is  in 
those  chapters  to  be  accounted  for,  from 
the  circumstances  that  the  part  in  recove- 
ries which  relates  to  recovery-deeds ;  and 
the  part  in  fines,  which  relates  to  the  form, 
&c.  of  ^nes,  and  the  deed  to  lead  or  declare 
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the  uses,  are  additions  to  the  original  manu*- 

script. 

Each  chapter  contains  a  succinct  essay  oi> 
the  particular  assurance  of  which  it  treats. 
In  reference  to  that  assurance  there  is  a  part 
which  is  theoretical,  and  a  part  which  i* 
practical. 

The  theoifetical  part  is  intended  to  incuU 
cate  first  principles  ;  to  teach  the  student 
elementary  rules  ;  the  nature,  fee  object, 
and  the  use  of  the  particular  assurance  ;  the 
purposes  to  which  it  may  be  applied,  and 
the  circumstances  under  which  it  may  be 
used,  and  the  xrautions  to  be  observed.  The 
practical  observations  detail  the  parts  of 
the  deeds,  &c^  with  comments  on  the  form 
of  the  assurance.  They  also  distingiSish 
such  parts  as  are  formal,  from  those  which 
are  essential.  And  in  the  Appendix  ft)rms 
are  added,  in  illustration  of  the  practical 
observations. 

This  arrangement  of  the  subject  accounts 
in  some  degree  for  the  arrangement  of  the 
book.  ♦ 

Some  may  express  their  surprise  tljat  the 
vork  commences  with  Comnton  Recoveries. 
This  happened  by  accident ;  but  this  very 
accident,  has  perhaps  been  productive  of 
advantage,  as  it  determined  the  form  of 
the  different  chapters. 

Sheppardy  in  his  Touchstone,  commenced 
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with  fines  and  coqimon  recoveries.  This^ 
circumstance,  however,  had  no  influence  in 
the  author's  arrangement.  For  Its  origin 
is  wholly  attributable  to  the  circumstances 
under  which  the  observations  were  dictated. 

The  original  design  was  to  write  on  de- 
tached clauses  of  deeds,  as  collected  for  the 
use  of  pupils^  in  several  voluq;ies,  denomi- 
nated Common  Forms.  The  clause  of  agree- 
ment for  suffering  a  common  recovery,  and 
the  declaration  of  the  uses,  is  the  first  form, 
in  the  first  of  these  volumes ;  and  this 
single  circumstance  was  the  origin  of  the 
arrangement  of  the  work. 

After  some  progress  had  been  made  with 
the  observations,  the  author  .felt,  that  if  he 
had«6at  down  to  write  a  systematical  treatise 
on  conveyfincing,  he  ought  to  have  given  a 
different  form  to  the  work,  and  treated  of 
it,  in  a  more  scientific  manner,  and  by  way 
of  elementary  deduction.  Reflection  recon- 
ciled him  to  the  course  he  had  adopted. 
Each  chapter,  as  it  stands,  is  a  commentary 
on  the  particular  assuiisnce  of  which  it 
treat^ ;  and  the  author  considers  that  it 
may  be  used  by  others,  as  he  intended  it 
should  be  used  by  his  own  pupils.  The 
moment  it  is  determined  to  adopt  a  parti- 
cular assurance,  for  example,  a  lease  and 
rel^e,  the  chapter  which  treats  of  that 
assurance  may  be  read  by  the  student,  with 
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a  view  to  understand  the  general  rules 
respecting  these  deeds^  and  the  parts  of 
which  they  consist.  When  he  is  preparing 
his  draft,  he  may  consult  each  division  of 
that  part  of  thischapter,  which  treats  of  the 
form  of  this  assurance  ;  and  thus,  at  once^ 
with  the  assistance  of  bis  precedent,  and 
with  no  great  exertion  of  mind,  combine 
the  theory  and  the  practice,  by  which  his 
attention  is  to  be  governed.  By  pursuing 
the  same  course,  as  often  as  he  shall  find  it 
necessary,  he  will  ultimately,  and  at  no 
distant  period,  render  any  further  recourse 
to  this  chapter  unnecessary. 

Beyond  the  form  of  a  deed,  is  its  final 
object;  for  instance,  the  lease  and  release 
may  be  parts  of  an  assurance  for  suffering  a 
common  recovery  ;  for  completing  a  pur- 
chase ;  for  effecting  a  settlement,  &c.  The 
particular  learning  most  interesting,  as  to 
common  recoveries,  will  be  found  under 
that  chapter  ;  and  may  be  consulted  as  the 
occasion  shall  require.  And  should  the 
author  be  blessed  with  life  and  health,  and 
his  labours  be  favourably  received  by  •  the 
profession,  he  will  add  chapters  which 
shall  contain  the  appropriate  observations 
on  purchases,  settlements,  &c.  Consider* 
able  preparation  is  made  towards  the  ac« 
complishment  of  this  object. 

vot.  I.  b 


»•• 
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Another  reason,  too,  which  determined 
the  author  not  to  begin  from  the  more  ele- 
mentary parts  of  conveyancing,  was  that 
h^  fdtind  this  part  of  the  subject,  per- 
formed in  a  very  valuable  little  manual, 
under  the  title  of  Skeppard^s  President  of 
Presidents.  This  work  is  how  out  of  print. 
By  way  of  lecture,  the  writer  of  these  ob- 
servations, some  time  since  made  consider- 
able additions  to  it :  and,  the  present 
impression  of  his  mind  is  rather  to  publish 
a  new  edition  of  this  little  work,  with  the 
addition  of  his  notes,  than  to  withhold 
from  the  profession  a  book  more  valuable, 
and  more  useful,  than  any  he  could  sub- 
stitute ;  andJie  will  take  an  early  oppor- 
tunity of  publishing  this  little  work,  and, 
by  that  means,  supply  the  deficiency 
whiqh  may  appear  in  the  present  publi- 
cation. 

The  present  publication  is  intended  to 
consist  of  two  volumes. 

The  volume  now  offered  to  the  profession 
embraces  the  following  siftgects : 

Common  Recovery, 

Recovery  Deed, 

Fines, 

And  an  Appendix  of  Fomis  of  Rieeovery 
Deeds. 

The  next  volume,  (which,  with  the  excep* 
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tion  of  the  first  chapter,    is  ready  for  the 
press,)  will  include  the  heads, 

Deeds  to  lead  and  Deeds  to  declare  the 
Uses  of  Fines. 

Lei^s, 

Lease  and  Release, 

Appointments, 

Bargain  and  Sale, 

Assignments  of  C  hoses  en  Action, 

of  Terms, 

■  '  ■'     of  attendant  Terms, 

Surrenders,  and  Merger  as  connected 
with  that  learning.* 

When  the  author  shall  have  leisure  to 
finish  another  volume,  it  will  comprise  prac- 
tical observations  on 

Purchase  Deeds, 

Settlements, 

Wills,  &c. 

The  author  has  endeavoured  as  well  td 
form  the  judgment  of  the  student  to  the 
point  of  title,  and  enable  him  to  give  an 
opinion  on  a  deed  already  prepared,  as  to 
prepare  one  with  skill. 

To  complete  a  regular  course  of  study 
on  practical  subjects,  the  author  has  begun 
and  made  considerable  progress  with  a  trea- 


*  It  is  more  than  probable  that  these  heads  will  require  two 
▼olames, 

b2 
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tise  on  Abstracts  of  Title.  This  treatise 
will  be  of  considerable  length,  and  to  finish 
it,  in  the  manner  the  subject  deserves,  will 
require  great  labour  and  research.  It  is  in- 
tended in  this  work,  to  shew  the  points  to 
be  regarded  in 

1.  Preparing  an  abstract, 

2.  Examining  it, 

3.  Arranging  it, 

4.  Advising  on  it. 

And  thus  to  detail  the  duty  of  the  solicitor 
and  of  the  counsel,  in  every  branch  of  the 
profession.  Throughout  this  work  on  Ab- 
stracts,* the  author  has  availed  himself  of 
the  result  of  all  the  practical  information 
he  has  been  able  to  collect  in  the  course 
of  twenty  years^  experience ;  and  has  en- 
deavoured to  teach  the  mind  those  modes 
and  habits  of  arrangement,  reflection,  &c. 
by  which  the  conveyancer  is  enabled  to 
accomplish  those  objects,  which  are  beyond 
the  reach  of  any  mind,  unacquainted  with 
the  powers  of  combination,  arrangement, 
classification,  &c. 

In  the  law,  as  in  every  other  study,  the 
principal  end  to  be  attained,  is  to  gain  sim- 
ple ideas  ;  and  for  this  purpose  to  separate. 


^  This  work  on   Abitracts  is   now  published    in  3  iroli« 
royal  Sv^ 
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and  as  occasion  requires,  again  combine 
parts  of  a  complex  idea ;  to  distinguish 
carefully  and  correctly  ;  and  to  give  to 
distinct  objects  the  distinct  ideas  to  which 
they  are  separately  entitled.  This  indeed 
is  the  principal  secret  of  all  science,  and 
distinguishes  the  great  lawyer,  from  those 
who  have  read  much  and  profited  little,—- 
who  have  blended  together  ideas  totally 
distinct, — have  learned  cases  without  un- 
derstanding their  principle,  in  short,  have 
confused,  instead  of  informing  themselves* 
To  teach  the  mode  of  doing  this,  as  fitr 
as  it  can  be  taught,  and  as  far  as  the  au- 
thor's feeble  powers  will  enable  him,  was 
an  object,  thought  deserving  of  the  at- 
tempt ;  and  the  attempt  was  made  in  a 
series  of  lectures :  and  though  the  author 
feels  how  short  he  has  fallen  of  perfection, 
his  endeavors  may  call  forth  the  exertions 
of  some  one  more  equal  to  the  perform- 
ance. While,  in  eveiy  other  science,  there 
has  been  a  laudable  exertion  employed  in 
simplifying  the  elements  of  science,  and 
facilitating  the  attainment  of  knowledge, 
his  object  has  been  to  assist  in  this  plan, 
as  far  as  it  embraces  the  subject  which  has 
employed  his  attention,  and  occupied  nearly 
all  his  time  and  all  his  thoughts,  for  full 
twenty  years. 
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With  the  last  work  he  wishes  to  conclude 
his  labours ;  and  if  he  shall  find  he  has  assisted 
others  in  their  studies,  he  will  feel  abun« 
dantly^  gratified,  in  having  fulfilled  those 
duties  he  owes  to  the  profession,  as  a  return, 
ftnd  grateful  tribute,  for  the  liberal  patro- 
nage with  which  his  humble  endeavours  have 
been  rewarded.  Circumstances  would  have 
perfectly  justified  him  in  consulting  his  ease, 
rather  than  again  appearing  before  the 
public,  and  exposing  himself  to  censure  or 
critical  observation.  Writing  from  the 
motive  of  doing  good,  and  not  of  interest 
or  vanity  ;  sacrificing  his  own  best  comfort 
and  convenience  to  a  sense  of  duty  ;  he 
will  lament  to  find  that  he  has  failed  of  his 
object.  He  has  no  expectation  that  his 
labours  are  exempt  from  errors.  From  his 
own  experience,  he  is  well  assured  few  books 
on  the  law  can  be  expected  to  be  free  from 
criticism,  and  still  less  from  difference 
of  opinion,  on  practical  points.  As  far  as 
it  has  been  in  his  power,  he  has  endea- 
voured to  lay  himself  open  to  correction. 
This  has  been  done  rather  from  an  anxiety 
not  to  mislead,  than  from  the  fear  of  the 
lash  of  censure.  From  the  liberality  he 
has  uniformly  experienced,  he  is  well  as- 
sured, that,  from  those  to  whom  he  is 
known,  he  has  nothing  severe  to  apprehends 
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They  will  pftrdon  the  error  in  weighing  the 
motive,  and  will  be  satisfied  that  in  treeing 
on  new  ground,  many  errors  were  to  be  ex- 
pected. All  he  can  say,  is,  that  he  will  b^ 
the  first  to  correctajiy  errors,  the  montent 
they  shall  be  detected  by  himself,  or  conxn 
municated  by  others.  His  own  Justification 
will  be  in  the  fullest  conviction,  he  has  not 
omitted  any  opportunity  of  giving  the  best 
information  in  his  power,  to  those  whom  he 
wishes  to  assist. 

As  this  work  was,  for  the  most  part, 
written  without  any  previous  collection  of 
authorities,  and  without  any  concerted, 
plan,  it  must  in  many  instances  be  received 
as  the  opinion  of  the  author  on  points  of 
practice  ;  and  not  as  a  collection  of  texts 
from  decisions  of  approved  authority. 
Though  a  reference  is  frequently  made  to 
decided  cases,  these  have  been  added 
merely  to  afford  the  reader  the  opportunity 
of  consulting  some  cases  relating  to  the 
point.  The  great  difficulty  in  many  in- 
stances, has  been  to  find  authorities  which 
would  exactly  support  the  author's  posi- 
tion. This  has  happened  from  the  circum- 
stance, that  the  author  has  taken  practical 
conclusions,  rather  than  the  determination 
of  the  point  of  any  particular  case :  and  in 
many  instances,    the    observations  are  a 
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mere  transcript  of  opinions  given  in  the 
course  of  practice.  From  these  observa- 
tions,  the  reader  will  judge  with  caution^ 
and  give  to  the  different  propositions  only 
that  degree  of  credit  which  they  shall^  on 
a  more  extensive  research  into  the  law, 
and  on  a  perusal  of  books  of  approved 
authority,  be  found  to  deserve* 
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FROM  THE 


Year   1726,  to    the  Present  Time. 


A.  D. 


1726 


1727 


1728 


1729 


Termi* 


1730 


1731 


Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Afichaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 


Anno  Regni. 


12  Geo.  L 


13  Geo.  I. 


5  13  Geo.  L  and 
i    1  Geo.  IL* 
1  Geo.  II. 


2  Geo.  n. 


2  and  3  Geo.  IL 

3  Geo.  II. 


3  and  4  Geo.  11. 

4  Geo.  U. 


5  Geo.  II. 


fiegnn. 

Jan.  24 
April  27 
June  10 
Oct.  24 
Jan.  23 
April  10 

June  2 

Oct.  23 
Jan.  23 
May  8 
June  21 
Oct.  23 
Jan.  23 
April  23 
June  6 
Oct.  23 
Jan.  23 
April  15 
May  29 
Oct.  23 
Jan.  23 
May  5 
June  18 
Oct  23 


Ended. 


Feb. 12 
May  23 
June  29 
Nov.  28 
Feb.  13 
May  15 

June  21 

Nor.  28 
Feb.  12 
June  3 
July  10 
Nov.  28. 
Feb.  12 
May  19 
June  25 
Nor.  28 
Feb.  12 
May  II 
June  17 
Nor.  28 
Feb.  i2 
May  31 
July? 
Nor.29 


*  George  If.  began  Us  leiga  Jane  lltb,  ITfST. 
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A.  D. 


1782 


1733 


1784 


1735 


1736 


1737 


173S 


1739 


1740 


1741 


1742 


1743 


1744 


Temifl. 


Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
'Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Euster 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
"llilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 


Anno  Regni. 


5  Geo.  IL 


5  and  6  Geo.  H. 

6  Geo.  n. 


6  and  7  Geo.  H. 

7  Geo.  U. 


8  Geo.  n. 


8  and  9  Geo.  H. 

9  Geo.  n. 


10  Geo.  n. 


]X)andllGeo.  II 
11  Geo.  II. 


Began. 


Hand  12  Geo.  II. 
12  Geo.  II. 


13  Geo.  II. 


13  and  14  Geo.  II. 

14  Geo.  IL 


14«ndI5€^,IL 
l5Geo.IL 


16  Geo.  It. 


16  and  17  Geo.  IL 

17  Geo.  It. 


I 


Jan.  24 
April  26 
JuHe  9 
Oct.  23 
Jan.  23 
April  II 
May  25 
Oct.  23 
Jan.  23 
May  I 
June  14 
Oct.  23 
Jan.  23 
April  23 
June  6 
Oct.  23 
Jan.  23 
May  12 
June  25 
Oct.  23 
Jan.  24 
April  27 
June  10 
Oct.  24 
Jan.  23 
April  19 
June  2 
Oct.  23 
Jan.  23 
May  9 
June  22 
Oct.  23 
Jan.  23 
April  23 
June  6 
Oct.  23 
Jan.  23 
April  )5 
May  29 
Oct  23 
Jan.  23 
May  5 
June  18 
Oct.  23 
Jan.  24 
April  20 
June  3 
Oct.  24 
Jan.  23 
April  11 


Ended. 


Feb.  12 
May  22 
June  28 
Nov.  28 
Feb.  12 
May  7 
June  13 
Nov.  28 
Feb.  12 
May  27 
July  3 
Nov.  28 
Feb.  12 
May  19 
June  25 
Nov.  28 
Feb.  12 
June  7 
July  14 
Nov.  29 
Feb.  12 
May  28 
June  29 
Nov.  28 
Feb.  13 
May  15 
June  21 
Nov.  28 
Feb.  12 
June  4 
July  11 
Npv.  28 
F^b.  12 
May  19 
June  25 
Nov.  28 
Feb.  12 
Mpyll 
June  17 
Nov.  28 
Feb.  12 
May  81 
July  7 
^ov.29 
Feb.  12 
May  16 
June  22 
N^v.  28 
Fel>.  13 
May? 
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A.  D 


1746 


1747 


1748 


1740 


1750 


1751 


1752 


1753 


1754 


1755 


1756 


TcnM. 


Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
Michaelmas 
Hilary 
Easter 
Trinity 
4  ilitbaelmai 


Anao  RefDi. 


17  and  18  Geo.  II. 

18  Geo.  IL 


19  Geo.  IL 


19  and  20  Geo.  U. 

20  Geo.  If. 


21  Geo.  IL 


21  and  22  Geo.  II. 

22  Geo.  IL 


22and23Geo.  H. 
23  Geo.  IL 


24  Geo.  H. 


24  and  25  Geo.  II. 

25  Geo.  IL 


25  and  26  Geo.  II. 

26  Geo.  IL 


27  Geo.  IL 


28  Geo.  IL 


28  and  20  Geo.  IL 
20  Geo.  II. 


30  Geo.  U. 


B«g«a. 


May  25 
Oct.  23 
Jan.  23 
May  1 
June  14 
Oct.  23 
Jan.  23 
April  16 
May  30 
Oct.  23 
Jan.  23 
May  6 
June  10 
Oct.  23 
Jan.  23 
April  27 
June  10 
Oct.  24 
Jan.  23 
April  12 
May  26 
Oct.  23 
Jan.  23 
May  2 
June  15 
Oct.  23 
Jan.  23 
April  24 
June  7 
Oct.  23 
Jan.  23 
April  15 
May  20 
Nov.  6 
Jan.  23 
May  0 
June  22 
Nov.  6 
Jan.  23 
May  1 
June  14 
Nov.  6 
Jan.  23 
April  10 
May  30 
Nov.  6. 
Jan.  23 
May  5 
June  18 
Nov.  6 


June  13 
Nov.  28 
Feb.  12 
May  27 
July  3 
Nov.  28 
Feb.  12 
May  12 
June  18 
Nov.  28 
Feb.  12 
June  1 
Julys 
Nov.  28 
Feb.  12 
May  23 
June  29 
Nov.  28 
Feb.  13 
May  8 
June  14 
Nov.  28 
Feb.  12 
May  28 
July  4 
Nov.  28 
Feb.  12 
May  20 
June  26 
Nov.  28 
Feb.  13 
May  11 
June  17 
Nov.  28 
Feb.  J  2 
June  4 
July  11 
Nov.  28 
Feb.  12 
May  27 
July  3 
Nov.  28 
Feb.  12 
May  12 
June  18 
Nov.  28 
Feb.  12 
May  31 

July  7 
Nov.  29 
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A.  B. 


1767 


Termf. 


1758 


1759 


]7eo 


1761 


1762 


1763 


1764 


1765 


1766 


1767 


1768 


1760 


Hilary 

Easter 

Triuity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

Easter 


Anno  Regni. 


aO  Geo.  U. 


aO  and  31  Geo. 
31  Gee.  IL 


U. 


Began. 


31  and  32  Geo. 

32  Geo.  II. 


U. 


33  Geo.  n. 


33  and  34  Geo. 
1  Geo.  III. 


II. 


2  Geo.  III. 


3  Geo.  III. 


4  Geo.  III. 


5  Geo.  IIL 


6  Geo.  III. 


7  Geo.  III. 


8  Geo.  III. 


9  Geo.  HL 


Jan.  24 
April  27 
June  10 
Nov.  7 
Jan.  23 
April  12 
May  26 
Nov.  6. 
Jan.  23 
May  2 
June  15 
Nov.  6 
Jan.  23 
April  23 
June  6 
Nov.  6 
Jan.  23 
April  8 
May  22 
Nov.  6 
Jan.  23 
April  28 
June  11 
Nov.  6 
Jan.  24 
April  20 
June  3 
Nov.  7 
Jan.  23 
May  9 
June  22 
Nov.  6 
Jan.  23 
April  24 
June  7 
Nov.  6 
Jan.  23 
April  16 
May  30 
Nov.  6 
Jan.  23 
May  6 
June  19 
Not.  6 
Jan.  23 
April  20 
June  3 
Nov.  7 
Jan.  23 
April  12 


En4e4« 

Feb.  12 
May  23 

June  29 
Nov.  28 
Feb.  13 
May  8 
June  14 
Nov.  28 
Feb.  12 
May  28 
July  4 
Nov.  28 
Feb.  12 
May  19 
June  25 
Nov.  28 
Feb.  12 
May  4 
June  10 
Nov.  28 
Feb.  12 
May  24 
June  30 
Nov.  29 
Feb.  12 
May  16 
June  22 
Nov.  28 
Feb.  13 
June  4 
July  11 
Nov.  28 
Feb.  12 
May  20 
June  26 
Nov.  28 
Feb. 12 
May  12 
June  18 
Nov.  28 
Feb.  12 
June  1 
July  8 
Nov.  28 
Feb.  12 
May  16 
June  22 
Nov.  28 
Feb.  13 
May8 
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A.D. 


1769 
1770 


Tcmii. 


1771 


1772 


1773 


1774 


1775 


1776 


1777 


1778 


1779 


1780 


1781 


Trinity 

Michaelmas 

Hilary 

Easter 

Trwjtj 

Michaelmas 

Hilary 

Easter 

Trinity 

Michaelmas 

Hilary 

blaster 

Trinity 

Michaelmas 

Hilary 

Easter 

Trinity 
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CHAP.  I. 


OF  COMMON  RECOVERIES  AND  THEIR  OPERATION, 
AND  FORM  OF  RECOVERY  DEEDS. 


1.    Of  Recoveries  and  their  Operation. 


IS  O  instrument  prepared  by.  the  convey- 
ancer requires  jmore  attention  than  this 
assurance.     , 

It  is  to  be  considered  principially  as-  the  . 
assurance  by  il^hich  tenant  in  tail  /(a)  may 
convert,  or  "fenlarge  his  estjite-tail,  into  a 
fee-simple;  or,  more  accurately  speaking,  (as 
will  be  afterwards  shown)  into  a  fee  com- 
mensurate  with  the  estate,  which,  at  the  time 
of  creating  the  iiitail,  wasf  vested  in  the 
person  by  whom  the  intail  was  created,  and 
thus  bar  the  estate-tail,  and  all  remain- 
ders and  reversions  expectant  on  that  ei^tate  ;  [    3   J 

(a)  Pigot  on  Recoveries,  passim. 
VOL.  I.  B 
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and  all  conditions  and  collateral  limitations 
annexed  thereto  (6),  and  charges  subsequent 
to  the  same.  The  reason  is  stated  3  A  tk.  591  ^ 
When  the  donor  of  the  estate-tail  has  a 
fee-simple  at  the  time  of  creating  the  estate- 
tail,  the  recovery  of  tenant  in  tail,  duly 
suffeted^  will  enlarge  his  estate-tail  into  a 
fee-simple.  In  those  iilstances,  however,  in 
which  the  donor  of  the  estate-tail  had 
merely  a  determinable  or  defeasible  fee,  then, 
as  is  advanced  on  principle,  the  effect  of  a 
recovery  by  a  tenant  in  tail,  will  be  merely 
to  give  an  interest  commensurate  with  the 
ownership,  under  the  base  or  defeasible  fee. 
As  a  wcovery  by  a  tenant  in  fee  (c)  will  not 
bar  an  executory  devise  or  springing  use 
annexed  to  that  estate,  it  i«  absurd  that  ike 
i^ecovery  of  a  tenant  in  tail,  created  out  of 
this  determinable  fee,  should  tiave  the  ef- 
fect to  give  an  interest  which  could  not  have 
been  acquired  by  thfe  donor  of  the  estate- 
tfetil.  The  same  reasouipg ^y\^  a  similar  con- 
'clrision  seem  equally  atpplicable  tb  an  estate- 
tail  ^derived  out  of  a  tj;Ualififed  or  defeasible 
estate  in  fee»  In  short,  the '  reddVery  can- 
not produce  any  other  effect,  tliaii  to  acquire 
thatebj:tentof  ofwnership,  which  belonged  to- 

](^).  Benjon  V.    Hodson.   1  Gulliver  v.   AsKby^    fiurr. 

Mod.  108.  2  Lev.  29.  1929. 

^^^-tiuiftcmrd^  ^"^^k,  '  .(c)  Pells  v.     Bfown^    Cro. 

570.  Pigot  on  Recoveries,  176.  Jac.  590.     Palm.  131.  Fearne> 

Driver  v.   Edgar,    Gowp.  306.     Piaot,  134. 

379.    Co.  Litt.  327.  b.  ' 
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the  donbr  of  the  estate^tail.  Let  it  be  re-[  3  J 
membered,  Iwwever,  that  though  the  owner 
of  an  estate  in  fee,  subject  to  an  executory 
devise  or  springing  use,  cannot  bar  such  . 
future  interest,  a  recovery  by  tenant  in 
tail  will  bar  an  executory  devise  or  spring- 
ing use  annexed  to  his  estate.  Such  exe- 
cutory devise  or  springing  use  fails  within 
the  terms  condition  subsequent,  or  collate-" 
ral  limitation  {d). 

From  these  deductions  it  is  to  be  con- 
sidered, in  case  a  tenant  in  tail  creates  an 
estate-tail,  and  the  second  donee  smifers  a 
common  recovery,  this  recovery  will  bar 
the  issue  under  the  second  intail,  and  also 
the  donor  of  that  intail  ;  but  will  not  be  a 
bar  to  the  title  of  the  issue  under  the  first 
intail. 

A  passage  in  Co.  Lit.  327  b.  that  if  '^  A. 
''  maketh  a  gift  in  tail  to  B.,  who  maketh 
•^  a  gift  in  tail  to  C,  C.  maketh  a  feoflf- 
**  ment  in  fee,  and  dieth  without  issue,  B^- 
'^  hath  issue  and  dieth,  the  issue  of  B.  shall 
"  enter  ;  for  albeit  the  feoffment  of  C.  did 
"  discontinue  the  reversion  of  the  fee  sim- 
ple which  B.  hath  gained  upon  tlie  estate- 
tail  made  to  C.  not  yet  could  it  discon- 
tinue the  right  of  intail  which  B.  had, 
"  which  was  discontinued  before :  and,  there- 

(rf)   Pells  y.  BroWHy  Cro.         Page  ^  Hay  ward,  2  Salk. 
Jac.  500.  t^aloittr  131.  570,  already  cited,»iipra,  p.  2. 
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*'  fore,  when  C.  died  without  issue^  then  did 
"  the  discontinuance  of  the  estate-tail  of 

B,,  which  passed  by  his  livery,  cease,  and 

consequently  the  entry  of  the  issue  of  B- 
^  lawful,^*  illustrates  this  doctrine. 

And  on  this  passage  it  is  to  be  observed, 
1st.  That  there  is  a  discontinuance  only  for ' 
the  time  while  C.  shall  live,  and  there  shall 
be  issue  of  his  body.  2dly,  It  was  not 
competent  to  C.  or 'his  issue  to  enlarge  the 
discontinuance  as  against  the  issue  of  B., 
or  as^  againsit  A^  or  bis  heirs  ;  for  the  dis- 
continuance ceased  on  the  failure  of  the 
issue  of  C.  (e) 

Thus- also  in  a  thing  created  de  novo,  as  a 
rent,  in  which  there  is  merely  an  estate-tail, 
without  any  remainder  over,  a  recovery 
suffered  of  the  rent  by  tenant  in  tail,  though 
it  may  bar  the  estate-tail,,  cannot  give  to 
the  rent  a.  continuance  beyond  t be  period 
limited  by  the  original  grant  (/*).-  These 
points  illustrate,  and  seem,  in  some  degree, 
to  prove  the  proposition  now  under  eonsi-^ 
deration* 

When,  however,  the  estate-tail  in  a  rent 
is  derived  out  of  a  fee-simple  already  exist- 
ing in  the  rent ;  or  the  estate-tail  is  limited 
on  its  first  creation  with  remainders  over, 
the  recovery  of  tenant  in  tail,  duly  suffered, 

(<r)  Co.  Litti  333.  3  P.  Williams,  229.     Butler'^ 

(/)   Chaplin   v.    Chaplm,     Co.  Litt.  298,  a.  n.  2. 
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trill  acquire   the  whole  dominion  or  own- 
ership in  the  rent  to  theextent  of  the  estate- 
tail  and  remainders  {g).     The  objection  that[    4   ] 
there   cannot   be   a  remainder  of  a  thing 
created  de  novOy  no  longer  prevails  (A). 

To  bar  an  estate-tail  and  remainders  and 
reversions,  &c.  expectant  on  that  estate  is 
the  general  use  of  a  recovery  :  and  in  its 
operation,  as  barring  the  estates  of  persons 
in  remainder,  it  is  peculiarly  the  assurance 
of  tenant  in  tail,  and  has  this  effect  only 
when  it  is  suffered  by  the  donee  for  the  time 
being  of  that  estate. 

The  assignee  of  tenant  in  tail,  in  other 
terms,  the't)wner  of  a  base  fee  derived  out 
of  an  estate-tail,  is  not  qualified  to  suffer  a 
recovery  with  effect  [i).  Nor  is  a  person  who 
has  an  estate  to  him  and  his  heirs,  so  long 
as  another  shall  have  heirs  of  his  body  {k): 
such  person  has  a  determinable  fee^  and 
not  an  estate-tail. 

Nor  can  the  issue  in  tail  suffer  a  com- 
mon recovery  in  the  life-time  of  the  ances- 
tor, so  as  to  bar  the  estat€-tail  or  reniain- 
ders,  ordo  more  than  bar  themselves  by 
estoppel. 

Sometimes  this  assurance  is    used    as  a 


(gr)  Smith  V.  Fnmabi/y  Car-  Weefcs  v.  Peachy  already  cited. 

ter,52.SidCTfin,  285.  (i)  2  Roll's  Abr.  b94. 1.  41; 

Weeks  v.    Peach,      Lutw.  Raym.  29. 

1218.  (k)  Pigot    on     Recoveries, 

(k)  Smith V.  Farnabyy  and  129.     1  Mod.  111. 
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means  of  barring  a  title  of  dower  (/),  or 
aliening' the  freehold  or  inheritance,  or  some 
other  interest  of  a  married  woman  {m) ;  but 
[  5  ]itis  never,  at  least  among  correct  practi- 
tioners, used  for  these  purposes,  unless  one 
of  the  objects  of  the  assurance  is  to  bar  an 
estate-tail.  A  common  recovery  may  also 
operate  as  a  conveyance  by  any  person  who 
has  an  estate  of  inheritance,  not  being  an 
estate-tail (w).  It  may  extinguish  a  colla- 
teral interest,  as  a  rent ;  or  a  lien,  as  a  judg- 
ment;  or  a  charge  (o) ;  or  a  power,  as  s^ 
.power  of  jointuring  (/>),  or  of  appointment 
(j),  or  a  power  to  charge  (r) ;  or  the  right  to 
bring  a  writ  of  error  {s). 

In  these  particulars  it  partakes,  accord- 
ing to  the  circumstances,  of  the  nature  and 
operation  of  a  conveyance,  or  of  a  release. 
Sometimes  it  operates  merely  by  way  of  es- 
toppel or  conclusion.  And  in  these  in- 
stances it  must  be  considered  as  such  con- 
veyance, release,  or  estoppel,  rather  than  a 
common  recovery  requiring  the  forms  of  a 
real  action.  It  may  also  be  observed  that  the 

(/)  2  Co.  74, 78. 10  Co.  43.  (p)  King  v.    Melling,     1 

Eare  v.  Snow,  Plow.   504,  Veatr.  225.  2  Leyjinz.  58.  Pig. 

514.  Pig.  67.  Rec.  105. 

(m)  lb.    and    Inciedon    ».  (q)  Penn   v.   Peacock,  Ca. 

iforthcote,  3  Atk.  430.  T.  Talb.  41. 

(n)  3  Co.  5.  Pig.  Rec.  123.  (r)  Saville  v.    Blackett,  1 

Webb    V.  Ned,  Cro.  Khaf.  21.  P.  ^ms.  777. 

%^chyer  v.  Pulfremany  Style  (s)  Barton  v.  hever^    Cro* 

809.  Pig.  198.  Eaiz.388,    Moor,  80&. 

(o)  Duke    of   Chandos  t. 
Talbot,  2  P.Wms.  Ott, 
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issue  in  taii,  or  those  in  reversion  or  remain^ 
der,  not  being  pai  ties^  are  not  bound  by 
€$toppels  or  conclusions.  Tenants  in  tail,  as 
well  as  the  owners  of  other  estates,  may,  to 
the  extent  of  their  interest,  considered  as  a 
quasi  life  interest,  and  also  to  the  extent  of 
their  interest,  as  enlarged  into  a  more  exten- 
sive ownership,  by  means  of  a  fine  or  reco- 
very, bind  themselves  by  estoppel.  As  re- 
coveries do  not  operate  by  estoppel  against  C  6  ] 
the  issue,  or  those  in  reversion  or  remainder, 
a  recovery  suffered  of  the  land  will  not  bar 
an  intail  of  a  rent  issuing  out  of  the  lands,  as 
far  as  the  issue  or  those  in  remainder  or  re- 
version  are  interested  therein.  But  a  reco- 
very of  the  land  suffered  by  a  tenant  in  fee 
or  for  life  of  a  ren/,  would  quoad  his  estate 
extinguish  the  rent,  and  suffered  by  a  tenant 
in  tail,  would  bind  himself.  Nor  will  a 
recovery  suffered  by  a  person  wba  has  a 
contingent  or  executory  interest  in  tail,  either 
under  a  contingent  remainder  or  executory 
devise  (/),  bar  the  intail  or  remainder  by  way 
of  conveyance  ;  where  suffered  by  a  person 
who  has  an  executory  interest  in  fee,  it  will, 
by  way  of  release  or  estoppel,  bar  his  in- 
terest and  conclude  his  heirs.  The  estoppel 
will  bind  the  person  by  whom  the  recovery 
was  suffered,  though  he  had  an  iuterest  in 

(f)  Pigot  OD  RecoiKiies,  133. 
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tail.  And  it  well  deserves  consideration 
whether  the  effect  of  a  recovery,  by  a  person 
who  h^SB,  contingent  or  executory/  interest  in 
taiiy  is  not,  by  e^toppely  to  preclude  the  intaii 
from  ever  giving  a  vested  estate.  This  point 
depends  on  first  principles.  No  decision 
on  the  point  has  occurred,  the  decision  in 
the  case  of  Nicholas  Moore  {u)  bears  in  some 
degree^on  the  point.  * 

When  onie  estate-tail  is  derived  out  of 
-another  .^state-tail,  both  estates-tail,  or  the 
right  to  both  thfese  estates,  may  centre  in 
one  and  the  same  person  ;  and  a  recovery 
suffered  by  him,  in  which  he  shall  be  vhuched^ 
and  vouch  over,  will  bar  both  estates-tail 
{x)y  and  consequently  will  confer  an  iestate 
co-extensive  with  the  ownership  of  the 
person  by  whom  the  original  estate-tail 
was  created.  But  a  recovery  suffered  by  him, 
C  7  ]in  which  he  shall.be  named  tenant  [y)^  ?A\i\ 
vouch  over,  will  bar  that  estate  only  of 
which  he  is  actually  seised,  without  affect- 
ing the  title  under  the  original  estate-tiail. 

When  the  original  estate- tail  revives  ; 
arid  the  derivative  estate-tail  is  defeated 
through  the  medium. of  the  doctrine  of  re- 
mitter  (z),  then  the  title  is  to  be  oonsidered 
precisely  on  the  footing  of  the  original  es- 


i; 


(tt)  Palm.  .305.  IV.  14.  Pig.   on  Rec.  9.  Bro. 

[x)  ManxelPs  case,  2  Plow.      Abr.  1  dil,  32. 
8.  b.  3.  Co.  (J.  '      (s)  Litt.  s.    659,  600.  Co. 

(y)  Taltarum's  ctx^e,  12  Ed.     Lit  347,  h.        ^  * 

•«  -       ■'  ■ 


**. 


AND    THEIB    OPERATION.  8 

tate-tail :  and  a  recovery  suffered,  so  as  to 
bar  that  estate* tail,  will  enlarge  the  owner- 
ship into  a  fee-simple,  admitting  the  fee- 
simple  was  in  the  person  by  whom  the  ori- 
ginal estate-tail  was  created. 

From  these  observations  it  will  be  col- 
lected, that  when  there  are  two  estates-tail, 
and  one  of  them  is  derived  out  of  the  other, 
and  both  subsisting  in  different  persons,  the 
owner  of  the  original  estate-tail  must  be  a  . 
party  in  the  recovery,  in  order  to  gain  the 
title  to  the  fee-simple ;  and  to  bar  both 
estates-tail,  both  tenants  in  tail  must  be 
vouched.  Whether  they  are  to  be  vouched 
jointly  or  severally,  will  be  considered  under 
that  division  in  which  the  necessity  of  a 
recovery  with  treble  voucher  will  be  the 
subject  of  observation. 

An  assurance  by  common  recovery  general- 
ly consists%)f  two  parts  perfectly  distinct : — L    ^    J 

First.  Of  the  recovery,  which  assumesall 
the  forms  of  a  real  action  ;  and  is  founded 
on  the  supposition  of  an  adverse  claim  : 
and. 

Secondly.  Of  the  recovery  deed.  And 
this  deed  is,  in  form  at  least,  partly  a  pre- 
paratory step  to  suffering  the  recovery,  and 
partly  a  declaration  of  the  uses  of  the 
recovery  when  suffered. 

Notwithstanding  the  recovery  assumes 
the  form  of  a  real  action,   it  is  considered 
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merely  as   a  common  assurance^   and  the 
court-  take  notice  of  i\  as  such  (a). 

There  ftrea  variety  of  cases  in  which  a 
common  recovery  is  the  pnly  assurance 
which  will  complete  the  title.  For  example, 
a  person  who  is  tenant  in  tail,  with  remain- 
ders and  reversions  over  to  other  persons, 
cannot,  by  his  owA  act,  and  ipso  facto y  bar 
those,  remainders  and  reversions  by  a  fine,  or 
by  any  other  means  than  a  common  recovery. 
These  interests  may  be  eventually  barred 
by  nonclaim  (&),  on  a  Jine  with  proclama- 
tions ;  or  by  the  statute  of  limitation  (c). 
But  this  is  by  force  of  certain  statutes,  not 
of  the  direct  operation  of  the  assurance. 
[  9  ]  Also  a  tenant  in  tail  subject  to  a  springs 
ing  or  shifting  use^  or  conditional  limitation  / 
as  an  executory  devise  ;  cannot,  even  though 
he  has  the  remainder  or  reversion,  in  fee, 
bar  this  springing  or  shifting  usgor  condi*'* 
tional  limitation  by  any  other  means  than 
this  assurance.  But,  as  may  be  inferred  from 
a  former  observation,  tenant  in  fee,  subject 
to  an  executory  devise  or  conditional  limita- 
tion, &c.  cannot,  by  a  common  recovery,  or 
by  any  other  means,  proceeding  from  him- 
self alone,  in  short,,  without  the  concurrence 
of  the  other  persons  concerned  in  interest, 

(a)  PelhanCs  case,  1  Co.  14,  (h)  4  Hen.  7,  c.  24 ;  and  32 

br.    3 Bi. Com. 3 51.  on  Rec.     Ben. S^im.M.    *'  . 
26.  (c)  21  Ja.  1,  c.  16. 
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bar  such  executory  devise  or  conditional  li* 
mitation  (d). 

And  wherever  tenant  in  tail  has  also  the 
immediate  remainder  or  reversion  in  fee,  by 
descenty  though  prima  Jbcie  a  fine  would 
enable  him  to  acquire  the  fee*simple  in 
possession,  and  render  his  title,  unless  it  can 
be  impeached,  marketable  (e),  it  is  liis  inte- 
rest, except  under  very  particular  circum* 
stances,  as*  apprehension  of  death,  &c. 
before  the  term,  to  suffer  a  common  recovery 
rather  than  levy  a  fine. 

By  means  of  the  recovery  his  title  will 
depend  wholly  on  his  estate-tail,  and  the 
remainder  or  reversion  in  fee  will  be  imma- 
terial to  the  further  deduction  of  the  title  ; 
and  thus  the  investigation  of  the  title  will 
be  abridged,  by  superseding  the  necessity 
of  a  long,  and  frequently  troublesome,  and 
expensive^  investigation,  respecting  the 
state  of  title  under  the  reversion,  or  remain- 
der {/).  While,  if  he  levies  a  fine,  he  willt  10  ] 
bar  his  estate-tail,  and  convert  that  estate 
into  a  base  or  determinable  fee ;  and  this 
fee  will  merge  in  the  remainder  or  reversion 
in  fee-simple :  and  all  the  charges  and  in- 
cumbrances, (as  judgments,  annuities,  &c.) 
affecting  the  reversion  or  remainder  in  fee, 

{d)  Pelh  »•  B^mum.  Cro.  J.  (/)  Tracts  on  .  Cross     R«- 

(e)  Sp^Jinjg;  v.   Trevor,  7 
Ves.  Jim*  497.  ^ 
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will  be  accelerated  and  become  an  immedi- 
ate, instead  of  being  a  remote,  charge  on  the 
possession.  So  also  tenant  in  tail  having 
the  remainder  or  reversion  in  fee  by  descent^ 
will  become  immediately  chargeable  with 
the  <lebts  of  the  ancestor,  who  was  the 
owner  of  the  remainder  or  reversion  in  fee* 
simple.  Thus  these  incumbrances,  instead  of 
beings  barred,  as  they  may  be  by  a  common 
recovery,  will  become  an  available  charge. 

On  this  subject  the  student  should  read 
with  great  attention,  the  cases  of  Symonds  v^ 
Cudmore{g)j  Kynaston  v.  Clarke (h\  Shelburne 
V.  Biddulph  (i),  and  also  the  observations  in 
the  Tracts  on  Cross  Remainders,  and  Alien-* 
ations  by  Tenants  in  Tail. 

The  rule  is  clearly  and  fully  established  as 
to  legal  estates.  In  equity,  the  doctrine  of 
merger  is  not  of  such  universal  application 
as  at  lawt  and  it  is  questionable  at  least, 
whether  that  court,  acting  on  a  case  of  trust 
estates,  would  afford  any  relief  to  the  in- 
cumbrancers, until  the  period  for  the  com-' 
mencement  of  the  remainder  or  reversion 
has  arrived,  by  the  death  of  the  tenant  in 
tail  and  the  failure  of  the  issue  inheritabre 
to  his  estate. 

On  the  effect  of  common  recoveries  in 
barring  remainders,  conditions,  and  collate- 

[g)  4  Mod.l.  2.  Salk.  338.       <  (h)  2  Atk.  MA. 
1  Show.  370.  (t)  4  Bro.r.C.aW. 
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nl  limitations,  the  cases  of  Page  v.  jEToy-. 
ward{k),   Gulliver   v«    Shuckburg    Ashby(i)^ 
Driver  y.^^dgar{m)y  and  Benson  v.Hodsant   11] 
(»),  should  be  closely  studied.    ^ 

On  the  authority  and  reasoning  of  the  de* 
termination  in  Symands  v.  Cudmore^  Ky^ 
maston  v.  Clarke y  Shelbume  v.  Biddulph,  it 
should  be. understood  as  a  general  rule,  to 
be  observed  in  practice^  that  a  tenant  in 
tail,  who  is  merely  tenant  in  tail,  or  wl|0  has 
the  reversion  or  remainder  in  fee  bydescent, 
should  suffer  a  common  recovery,  in  pre- 
ference to  levying  a  fine.  And  if  he  levies 
a  fine,  to  guard  against  tlie  accident  of  his 
death,  before  the  commencement  of  the  term, 
the  fineshould  be  leviedfor  the  declared  pur* 
pose  of  making  a  tenant  to  the  writ  of  en* 
try ;  and  to  the  intent  of  suffering  a  com- 
mon recovery  :  so  that  the  fine  and  common 
recover)^  if  one  shall  be  suffered,  may  form 
parts  of  the  same  assurance  (o),  and  thus  pre- 
vent, (as  beyond  all  doubt  they  will  do,)  the 
merger  of  the  ownership  under  the  estate- 
tail,  in  the  reversion  or  remainder  in  fee  ; 
or,  in  other  words,  make  the  title  dependent 

(i:)  2  SMi.  570.  Selwym  v.  Selwym,  2  Burr. 

(I)  4  Burr.  1929.  1131. 

(s)  Coirp.  (^0.  Taylor  t.  Horde,  1  Barr.GO. 

(a)  1  Mod.  108.  Hacergili  v.  Hare,  Cro.  Ja. 

(•)  Ferrors  and  Cursom  t.      510. 

Ftfmar^  Cro,  Ja.  643.  Cromwelts  ca$e,  2  Rep.  74. 

Gomdrigki    T.     Mead,  3          Herring  r.    Brown,  Vent. 

Bnr.703.  36a 
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wh'btly /on  (the  Ownessfaip  under  the  estate^^ 
tail. 

In  dome  cases^  especially  when  there  are 
heavy  debts,  or  there  is  the  appreheosion  of 
[  12  jjudgments,  &c.  affecting  the  reversion  or 
i>em9.ifider  in  fee,  aisid  a  fine  is  to  be  levied, 
it  \v^iii  foe  a  caution,  well  worth  the  expetice^ 
previo>us  to  levying  the^fine,  to  make  a  demise 
for  years  to  be  created  iD  the  name  of  a 
tjrastfe^  upon  trustto  attend  the  inheritance; 
attd  to  protect  the  possession  during  the  con*^ 
tinuaace  of  the  ownership  under  the  estate- 
tail  ;  for  the  term  being  supplied  partly 
from  the  estate-tail,  and  partly  from  tiie 
remainder  or  reversion  in  fee,  will  not  be 
affected  by  the  subsequent  merger,  should 
it  take  place,  of  the  estate-tail ;  but  would 
protect  the  possession  during  tjbe  time  of  the 
estate-tail,  viz.  till  the  failure  of  the  issue 
inheritable  under  the  estate-tail. 

The  demise  generally  used  to  prevent  A 
forfeiture,  in  those  cases  in  which  it  is 
dpubtful  whether  the  party  is  tenant  for  life 
or  tenant  in  tail,  and  of  which  there  is  a 
form  in  the  appendix,  would,  with  very  little 
alteration,  answer  this  purpose  ;  but  it  has 
not  occurred  to  the  writer  of  these  observa- 
tions to  remark  that  this  caution  has  ever 
been  adopted  in  practice. 
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ObservatioM  on  the  Operation  of  Fines  ae  dis--  [  13] 
dnguished  from  Recoveries. 

To  elucidate  the  remarks  on  the  exten- 
sive operation  of  recoveries^  as  distinguished 
from  fines,  and  to  show  the  application  of 
thc^e  remarks  to  practice,  a  few  genehil 
observations  may  be  added  in  this  place. 

It  is  quite  clear  that  a  tenant  in  tail, 
merely  as  such,  cannot  make  a  good  title  to 
the  fee-simple,  without  suffering  a  common 
recovery*  A  fine  levied  by  'hijtn,  and  ope- 
rating as  a  conveyance^  will  only  bar  the 
estate-tail,  and  convert  the  same  into  a  base 
or  determinable  fee  {p).  But  if  it  operates 
by  discontinuance,  then  a  fee-simple  will 
be  gained:'  yet  such  fee-simple  may  be' 
avoided  by  the  action  of  those  in  reversion 
or  remainder  ;  or  they  may  be  even  remitted 
to  their  estate  by  operation  of  law.  When 
however  a  person  who  has  an  estate-tail, 
with  an  immediate  reversion  in  fee,  levies  a 
fine  with  proclamations,  the  effect  of  the  fine 
will  be  to  bar  the  estate-tail,  and  convert 
that  estate  into  a  determinable  fee  ;  and  this 
determinable  fee  will  merge  in  the  fee- 
simple.    The  consequences  are,  1st,  the  title 

(l^)  MacheJl  V.   Chrke,  2  Doe  v.  Rivers,  7  Term  Rep. 

Lord  Raym.  778.  276. 

Seifmanr's  casp,  10  Co.  95.  Doe  v.    W'lchelo,   8  Term 

DocY.  Whitehead,  2  Burr.  Rep.  211. 
704. 
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[  14  Jdepepds  partly, under  the  ownership  of  the. 
estate-tail,  e-ud.partly.iinder  the  ownership  of 
the  reversion  in  fee ;  2dly,  the  reversion,  hav- 
j  ing  beconae  an  estate  in  possession,  the  pos- 
/  session  is  immediately  chargeable  with  all 
\  incumbrances  which  affected  the  reversion 
or  remainder  in  fee.  For  this  reason  It  is 
considered  a  rule  of  practice,  by  all  sound 
lawyers,  that  a  tenant;  in  tail  with  reversion 
or  reinainder  in  fee  by  descent,  should  suf- 
.  fer  a  commo|i  recovery  instead  of  levying 
a  fine.  And  ife  certainly  is  the  interest  of 
every  seller  who  has  a  title  thus  circum- 
stanced, to  suffer  a  common  recovery,  ra?- 
ther  than  rely  on  the  operation  of  a  fine.  It 
is  also  the  interest  of  the  purchas^rj  that  a 
%  common  recovery  should  besiiflfered,  so  that 
the  evidence  of  the  title  may  depend  whoUy 
on  the  ownership  under  the  estate-tail, .  iur 
stead  of  being  deduced,  as  it  otherwise  must 
be,  as  well  under  the  ownership  of  the  re- 
version in  fee,  as  of  the  estate-taiL  At  the 
same  time  let  it  be  observed  that  it  is  now 
lettled  by  the  case  of  Sperling  v.  Trevor  (f) 
that  a  tijtle  derived  under  a  fine  levied  by  tenant 
in  tail,  with  the  reversion  in  fee  by  descent, 
is,  prima  jfacie good:  and  a  purchaser  can- 
not object  to  the  title  for  want  of  a  common 

[  15  1  recovery;  unless  he  can  show  that  the  rever- 
sion in  fee  has  been  aliened  or  incumbered. 

iq)  7  Ves.  p.  497. 
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Tbe  purchaser  however  has  a  clear  right  to 
have  a  recovery  suffered  by  the  vendors  at 
his  own  expence. 

The  covenant  for  further  assurance  in- 
serted in  purchase  deeds  fully  proves  the 
right ;  for  as  the  purchaser  may  require  a 
recovery  immediately  after  the  completion 
of  the  purchase^  he  may,  as  a  necessary 
result  of  that  right,  require  from  the 
vendors  that  they  should  convey  by  reco- 
very as  part  of  the  assurance  to  the  pur- 
chaser when  completing  his  purchase. 
He  has  also  a  right,  unless  a  recovery  sliali 
be  suffered,  to  have  the  title  deduced  from 
each  successive  owner,  who  for  the  time 
being  has  been  seised  of  the  reversion 
in  fee  ;  and  for  this  purpose  to  call  for  an 
abstract  of  the  wills  of  such  of  them  as 
have  left  wills  affecting  real  estates, 
and  for  presumptive  evidence  of  the 
intestacy,  (as  letters  of  administration^ 
or  the  like,)  of  such  of  them  as  are  alledged 
to  have  died  intestate.  To  satisfy  a  pur- 
chaser on  these  points  will  frequently  be  at- 
tended with  more  delay,  and  in  general  with 
more  expence  than  a  common  recovery. 
For  this  reason,  independent  of  the  advan- 
tages which,  in  reference  to  the  covenants 
warranting  the  title,  arise  to  the  seller  from 
a  recovery,  it  rarely  happens  among  gentle- 
men of  any  experience,  that  a  seller  is  ad- 

VOL.  I.  c 
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vised  to  place  the  title  on  the  operation  of 
a  fin^,  or  withhold  his  consent  to  suffer  9 
common  recovery.  And  in  many  cases,  and 
indeed  in  all  cases  of  considerable  property, 
a  recovery  is  attended  with  less  expence 
than  a  fine.      ' 

General  Observations  contvnuei- 

[  16  ]  It  may  be  observed,  that  a  tenant  in  tail 
cannot,  by  ^tis  common  recqvery,  or  by  any 
other  means*,  bar  leases,  charge,  &c.  which 
are  incumbrances  oa  his  estate-tail.  AH 
charges  affecting  him  as  tepant  in  tail  will 
affect  his  ownership  under  the  fee  acquired 
fi^om  the  estate- tail  (r),  r>or  can  he  bar  any 
estate  or  interest  prior  to  his  es4;ate- 
tail  («). 

.  But  the  tenant  of  a  remote  ^tate-tait 
may,  when  qualified  by  the  assistance  of  the  . 
owner  of  the  immediate  ft^ehold'y  and  not^ 
withstanding  there  are  prior  esta(tes-taiU 
vetted  or  coi>tingen4:,  suffer  a  comrmon  re-* 
covery  with  effect.  The  operatioi%  of  this 
recovery  will  be  to  enlarge  his  own  estate- 
tail,  into  a  fee-simp}|e>,  by  barring  all  re- 
m^^i^ders  and  reversions  expectant  on  his 
estate-tail  {t). 

(s)  CapeVs  case,  1  Co.  62,  a  (s)  Pigot,  139.     2  Lev.  30. 

CAo/w/€yyca8er2Co.52ib.         Gbddardiv.  (^omplin^  1  Gh. 

Beck  V.  fVehh,  1  Wil8,277.  Ca,  119. 
Benson. r*  Hodgan,  l  Modi         (t)  3  Col  6,  a. 
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It  will,  however,  leave  the  ptiot  estates, 
smd  among  th«ii  estates-tail,  if  any,  (unless 
they  are  destlt>yed  as  contingent  reniain- 
ders,)  utidistorbed.  And  at  a  subsequent C  17  ] 
period,  a  recovery  may  be  suffered  by  the 
owner  of  the  prior  estate-tail,  and  the  reco- 
very thus  sufferer!  will  enlarge  this  prior  or 
intermediate  estate-tail  into  a  fee-simple, 
and,  as  a  consequence,  bar  the  fee  acquired 
by  means  of  the  former  recovery. 

It  must  always  be  remembered  that  the 
owner  of  a  remote  estate-tail  cannot  suffer 
an  effectual  recovery,  without  the  concur- 
reiK^e  of  the  owner  of  the  immediate  estate 
of  freehold ;  or  unless  he  himself  be  the 
owner  o(  that  estate. 

Nor  can  a  tenant  in  tail  by  his  recovery  ac- 
quire an  estate  more  ample  than  that  which 
was  vested  in  the  person  by  whom  the  es- 
tate-tail was  created.  This  point  has  al- 
ready been  urged.  Therefore,  when  the 
person  by  whom  the  estate-tail  Was  created, 
had  a  determinable  or  defeasible  fee,  the  fee 
acquired,  by  means  of  the  recovery,  will  be 
subject  to  the  collateral  limitation,  or  coriT 
ditionr,  &c.  of  the  fee,  while  that  collateral 
limitation  or  condition  continues  in  force. 
No  decision  has  been  found  to  warrant  this 
proposition,  and  yet  no  doubt  can  reason- 
ably be  entertained  on  the  point. 

It  remains  to  be  observed  that  estates /^owr 

c  2 
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autre  vicy  or  for  several  lives,  do  not  admit  of 
intails  within  the  statute  de  donis  (w).  Limi- 
tations of  these  interests  to  a  man  and  the 
heirs  of  his  body  do  not.create  estates^ tail, 
barrable  by  recovery  as  such.  They  create 
merely  a  quasi  intaily  which,  with  the  limita- 
[18  Itions  over,  may  be  barred  by  an  ordinary 
alienation  (t?),  as  fine,  lease  and  release  (w), 
bargain  and  sale,  grant,  surrender  (j?),  or  in 
equity  by  articles  (3/),  and  it  should  seem 
(for  this  point  is  not  decided)  by 
will  {z). 

And  tenant  in  tail  of  the  gift  of  the  crown 
(zz),  for  services  performed  (a),  cannot  bar 
either  his  issue, or  the  reversion  or  remainder 
in  fee  of  the  crown,  while  that  reversion  or 
remainder  remains  in  the  crown.  The  pro- 
tection continues  only  so  long  as  the  rever- 
sion or  remainder  in  fee  is  in  the  crown  [b). 
From  the  moment  the  crown  parts  with 
the  reversion  or  remainder  in  fee,  the  estates- 
tail  and  other  estates  expectant   thereon. 


(«)  JLoto  T,  Burrouy  3  P. 
W.  2()2. 

(v)  Wasteney^s  V,  Ckapple, 
1  Bro.  Par.  Ca.  457. 

(w)  Duke  of  Grafton  v. 
HannuTf  3  P.  W.  266,  note. 

Norton  v.  Frecker^  1  Atk. 
524. 

(x)  Baker  v,  Bayley^  2 
Vern.  225. 

Blake  v.  Blake,  3  Cox's 
P.  W.  10,  u,  1. 


(y)  Wasieney^i  v*  Chappie^ 

1  Bro.  Par.  Ca.  457.  &  1  Atk. 
524. 

(z)  Doe  V.  Luxton,  6  T. 
Rep.  293. 

(zz)  Stat.  34  and  35  H. 
VIll.  c.  20.  Co.  Litt.  372,  b. 

2  Show.  119. 

(a)    Perkins   v.   Sewell,   1 
Black.  Rep.  054. 4  Burr.  2223. 
(A)  Co.  Litt.  372,  b. 
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lose  the  protection  of  this  statute  against 
being  barred  (c). 

At  this  day,  it  is  observable,  the  crown 
cannot  alien  the  reversion  or  remainder  in 
fee  by  any  other  means  than  an  act  of  par- 
liament. 

And  particular  estates,  derived  out  of  the 
reversion  or  remainder  of  the  crown,  are 
within  the  protection  of  the  statute,  so  longr  ig  ] 
as  the  crown  retains  the  reversion  or  re- 
mainder {d). 

And  by  the  prerogative  of  the  crown  a 
reversion  or  remainder  in  the  crown,  either 
in  fee  or  in  tail,  cannot  be  barred  by  a  com- 
mon recovery  of  tenant  in  tail  (e) ;  but 
remainders  to  strangers  may  be  barred, 
whether  they  are  prior  or  subsequent  to 
the  estate  of  the  crown  {/). 

The  origin  of  this  protection  to  the  crown 
cannot  be  accounted  for  on  any  other 
ground  than  a  principle  of  tenure,  that  the 
estate  of  the  crown  is  part  of  its  ancient  do- 
minion ;  and  that  as  against  the  crown,  the 
tenant  in  tail  is  in  the  same  predicament, 
as  if  his  estate  were  derived  out  of  a  base 


(c)  Com.  Dig.  Estates,   B.  (e)  2  Roll.  Abr.  303.     Ser- 
81.  Co.  litt.  372,  b.    2  Show,  jeanfs  case. 

124.  Neale  ex  demise  Athol  v. 

Earl  of  Chesterfield: 8  caae,  Wilding.     1  Wilson  275. 

Hard.  409.  (/)  2  Roll  Abr.  .:93.  Ser- 

(d)  Com.  I>ig.  Estates,  B.  jeaaifs    case.    2  Show.    11»« 
31.  8  Co.  77.  Co.  Litt.  372.b.  ^eeois  contra. 
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er  det^^rminable  fee^  or  an  estate  subject  to 
a  condition* 

Nor  c^n  a  woman  seised  in  tail  by  the 

provision  of  the  husband,  or  any  of  his  an-» 
cestprs,  or  by  his  or  their  procurement  {g)^ 
bar  the  estate- tail,  or  the  reversion  or  rfK 
inainder,  softer  the  d^fl'th  of  the  husband, 
without  the  concurrence  of  the  person  next 
ii)  renaainder,  or  next  inheritable.  Thi9 
regulatipo  is  founded  on  the  enactments  of 
the  statute-law.  The  statute  extends  to 
^11  cases  in  which  the  wife  is  tenant  in  tail, 
either  alone  (A),  or  jointly  with  her  husband 
(i)u  It  embraces  those  cases  also  in  which 
the  gift  is  to  the  heirs  of  both  their  bodies 
{k)y  or  to  the  heirs  of  her  body,  begotten  by 
hin*  (/),  provided  the  intail  proceeds  from 
the  husband,  or  some  of  his  ancestors  (i»), 
or  the  lands  were  purchased  with  his  money 
(«),  or  partly  with  his  money.  It  also  e>f-» 
tends  not  only  to  all  cases  in  which  the  gift 
is  confined  to  his  mm  (o) ;  but  to  those 
cases  in  which  the  gift  is  to  the  heirs  of  the 
body  of  the  wife,  generally,  with  a  remain-^ 
der  or  reversion  in  favor  of  the  husbandi  or 

ig)  Stat,  of  1 1  Hen.    VII.  (/)  See  the  statute, 

c.  4?P.  (m)  Sharringtan  v.  Scroti 

(A)  See  the  statute.  ton.  Flow.  300,      3  Co.  $0,  b. 

(i)  Laughter  v.  Humphrey^  Cro.  Etiz.  513. 

Cro.  EKz.  624.  in)  Palmer,  217. 

Qtie««    V.    Savage,  ]|fpor*  to)  Foster  v.  Pitfall  Cro, 

71».    ^  Eliz,2.624. 

(A;)  See  the  statute. 
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some  of  bis  ancestors  {o  o).  The  statute  ialso 
comprehends  those  cases,  in  which  the  set- 
tlement, though  in  Consideration  of  money 
of  the  wife,  has  marriage  as  the  principal 
inducement  {p). 

s  But  it  does  not  extend  to  those  cases  in 
which  the  gift  proceeds  from  the  wife  (y), 
or  from  her  friends^  or  from  a  stranger  (r)  ; 
or  where  the  lands  are  purchased  with  th* 
money  of  the  the  Wife,  unless  marriage  b* 
the  principal  consideration ;  nor  to  those 
cases  in  which  she  has  an  estate  in  general 
tail  {s)y  that  is  to  say,  to  the  heirs 
of  her  body  generilly,  with  the  retiiain^ 
der  or  reversion  in  fee  to  herself  or  & 
stranger  {t). 

It  is  tlso  now  settled  that  an  alienation  by 
the  husband  and  wife  jointly  («),  is  not 
restrained  by  the  statute,  though  it  is  not 
within  the  express  words  of  the  saving  clause* 
And  after  the  death  of  the  husband,  she 
may  alien  with  the  consent  of  the  heir  in[  21  ] 
tail  (v),  if  tliere  be  any,  and  if  none,  with 
the  consent  of  the  person  .who  has  the  first 
estate  of  inheritance  in  remainder  or  rever- 

[90]  SitnpgoH    y.     Turner^  [i]  Foster  v.  Pitfall   Cro^ 

Eq.  Abr.  m.  EHz.  2.  624. 

( p)    Villars  v.   Beaumont^  (t)  Simpson  v.  Turnery  Eq, 

Dyer,  146,  a.  Ab.  220. 

Iq]  Eyston  v.  Studd,  ft©w.  (u)  Kirkman  t.   Thomson, 

Am.  Cro.  Jac.  474. 

(r)  Ward  v.  Wdthcw,  Cro,  (t?)  Lincoln  Coll.  Ca.  &  Co. 

Jac.  l7d.  ^.  see  the  stat  a  S,  9. 
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sion  (tie;),  but  such  consent  must  appear  on 
record,  or  by  inrolment.  And  she  as  being 
tenant  in  tail  must  be  vouched  or  must  be 
one  of  the  vouchees.  And  it  seems,  on 
principle,  that  one  of  several  expectant  co- 
heirs may  assent  for  her  share.  So  that  in 
effect,  though  not  in  form,  the  recovery 
proceeds  from  the  concurrence  of  the  heir 
in  tail,  or  those  in  reversion  or  remainder, 
rather  than  from  the  wife.  There  is  a  dif- 
ference between  an  alienation  by  a  wonian 
tenant  in  tail,  of  the  gift  of  her  husband,  or 
his  ancestors,  and  an  alienation  by  a  husband 
tenant  in  tail  jointly  with  his  wife  or  by  survi- 
vorship. The  widow  cannot  bar  the  issue  ; 
the  husband  may,  even  though  the  wife  be 
living.  By  the  stat.  of  32  H.  VIII.  c.  28, 
those  discontinuances  only  of  the  husband 
which  do  not  bar  the  issue  are  provided  for 
{x).  As  in  all  other  cases,  tenant  in  tail  can 
bar  the  remainder  or  reversion  in  fee  ex- 
pectant on  his  estate- tail,  he  can  bar  all 
leases,  estates,  and  charges  derived  out  of 
that  remainder  or.revei'sion  in  fee  (^f),  and  all 
charges  subordinate  to  his  estate-tail  {z) 
£  22  ]  And  a  recovery  duly  suffered  by  a  tenant 
in  tail,  after  a   conveyance    or   settlement 


(tr)  Cro.  Eliz.  514.  Cheney  v.  Haii,  Arab.  526. 

(x)  GreneUy*8  Ca.  8  Co.  72.  Stapleton  v.   Stapieton^    1 

(y)  Capets  case,  1  Co.  60.  Atk.  2. 

Uoodrigfti    v.    Mead    and  iz)  Eyton  r.  Eyton,  1  Bro. 

Skiistm,  3  Burr.  1708.  Par.  Ca.  15L 
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sion  (tie;),  but  such  consent  must  appear  on 
record,  or  by  inrolment.  And  she  as  being 
tenant  in  tail  must  be  vouched  or  must  be 
one  of  the  vouchees.  And  it  seems,  on 
principle,  that  one  of  several  expectant  co- 
lieirs  may  assent  for  her  share.  So  that  in 
effect,  though  not  in  form,  the  recovery 
proceeds  from  the  concurrence  of  the  heir 
in  tail,  or  those  in  reversion  or  remainder, 
rather  than  from  the  wife.  There  is  a  dif- 
ference between  an  alienation  by  a  wonian 
tenant  in  tail,  of  the  gift  of  her  husband,  or 
his  ancestors,  and  an  alienation  by  a  husband 
tenant  in  tail  jointly  with  his  wifeorby  survi- 
vorship. The  widow  cannot  bar  the  issue  ; 
the  husband  may,  even  though  the  wife  be 
living.  By  the  stat.  of  32  H.  VIII.  c.  28, 
those  discontinuances  only  of  the  husband 
which  do  not  bar  the  issue  are  provided  for 
(x).  As  in  all  other  cases,  tenant  in  tail  can 
bar  the  remainder  or  reversion  in  fee  ex- 
pectant on  his  estate- tail,  he  can  bar  all 
leases,  estates,  and  charges  derived  out  of 
that  remainder  or.  reversion  in  fee  {y\  and  all 
charges  subordinate  to  his  estate-tail  {z) 
£  22  ]  And  a  recovery  duly  suffered  by  a  tenant 
in  tail,  after  a   conveyance    or   settlement 

(w)  Cro.  Eliz.  514.  Cheney  v.  Hall,  Arab.  526. 

(x)  Greneley*8  Ca.  8  Co.  72,  Stapleton  v.   Stapleton^    1 

(y)  Capets  case,  1  Co.  60.  Atk.  2. 

Goodright    v.    Mead    and  •   iz)  Eytm  r.  Eytoriy  1  Bro. 

Shihttm,  3  Burr.  1703.  Par.  Ca.  151. 
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made  by  him,  will  bar  the  estate* tail,  and  all 
remainders  expectant  on  that  estate,  so  as 
to  give  effect  to  the  conveyance  or  settle- 
ment, as  against  his  issue  and  those  in  re- 
mainder or  reversion  {a) . 

Of  Recoveries  of  Equitable  Estates. 

Recoveries  may  be  divided  into  recove- 
ries of  the  legal,  and  recoveries  of  the 
equitable  ownership  ;  these  recoveries  are 
generally  disfinguished  as  legal  and  equita- 
ble recoveries. 

It  is  necessary  to  attend  to  this  distinc- 
tion only,  for  the  purpose  of  introducing  a 
few  observations,  applicable,  in  a  particular 
manner,  to  equitable  recoveries. 

The  general  rule  is,  that  equitable  recove- 
ries must  be  suffered  with  the  same  ceremo- 
niesy  and  by  the  same  persons,  as  equitable 
owners,  whose  concurrence  would  be  ne- 
cessary in  case  their  estates  were  legal,  in- 
stead of  being  equitable  (6).  It  is  also  a 
rule  that  a  recovery  by  the  owner  of  an  equi- 
table estate,  will  not  bar  a  remainder  in  the 
owner  of  a  legal  estate  (c). 

(a)  See  £he  cases  cited  in  n.  PhilUps  v.  Brydges^  3  Ves. 

(y)  above.  jun.  120. 

(h)  North  T.  Champemawn^  Botder  v.  Aliingiem,  I  Bro. 

2  Ch.  Ca.  63,  78.  Ch.  Ca.  72. 

(c)  Sahm  t.  Tkomiamj  In  fF^ne  v.  Cookes,  (ca) 
Ambl.  545,  699.  1  Bro.  Ch. 

Ga.  73  in  note.  (c  a)  I  Bro.  C.  C.  515. 
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[  23  ]     That  the  recovery  of  an  equitable  tetiant 
in  tail  may  complete  the  title  to  the  fee*- 


a  copyholdflEfiVMr  lite,  with  li- 
mitations over  in  tail,  enfran- 
chised, and  devised  to  his 
wife;  who  entered,  claiming 
the  lands.  Fr^bold  lands  were 
also  entailed.  And  while  the 
wife  was  in  possession,  claim- 
ing adversely,  the  first  tenant 
in  tail  madea  bargain  and  sale, 
and  suffered  a  common  reco- 
very of  all  the  manors,  &c« 
devised  by  the  will.  He  died, 
and  the  next  remainderman 
filed  a  bill,  cl«min(r  the  be- 
nefit of  the  enfranchisement, 
and  had  a  decree  f9r  a  convey- 
ance to  the  uses  of  the  will. 
The  plaintiff  died.  And  the 
Aext  in  tail  claimed  to  be'  en- 
titled ;  and  he  and  the  widow, 
(the  trustee  by  the  declaration 
of  the  decree,)  conveyed  to 
the  use  of  the  tenant  in  tail « 
And  aftefwards  the  tenant  in 
tail  cxecated  conveyances  to 
make  a  tenant,  &c.  and  a  reco- 
very was  suffered,  and  he  de- 
vised. JEyfBf  Baron,  was  of 
opinion  that  the  first  tenant  in 
toU  not  having  been  in  pos- 
session of  the  estate  in  qvies- 
tfort,  when  the  recovery  wiats 
suSeredyit  had  no  operation 
on  that  estate ;  that  the  last 
temainderman  was*  thefisfore 
seized  in  tail  male;  that"  the 
recovery  suffered  by  him  bar-' 
red  the  in  tail,  and  the  estate 
was,  thereforr,  well  devised 
by  his  will,  and  decfeed  ac* 
cofdingliyl 

N.  B.  This  case  ftecms  ta 
have  deserved  further  consi- 
deration. 

AvAi^FiggoU  v.  WMer^ 


{ch)  Robert  Pig^tt,  b«tig 
seised  in  fee  of  two  third  parts 
of  the  manor  of ,  Chestertbn, 
devised  his  manor  of  Chester- 
ton to  trustees,  so  as  to  vest 
in  them  the  legal  fee,  upon 
trust,  after  various  other  dis- 
positions, for  his  eldest  son 
Robert  Piggott  f^f  life*  re- 
mainder to  ms  first  and  other 
sons  in  tail  male,  remainder 
to  testator's  right  heirs. 

After  the  dote  of  the  will  the 
testator  purchased  the  remain- 
ing third  part  of  the  manor, 
and  made  a  subsequent  codi-  > 
ctl,  which  the  eomrt  tonfitlued 
to  be  a  republication  of  the 
win. 

Robert  Piggott,  the  mm^ 
supposing  the  third  ^art  to 
have  dtdCMided  to  him,  de^ 
vised  it  by  his  will,  an4l  died, 
leaving  Rdbert  Pt^gott,  hit 
eldest  ion^  and  William  Pig* 
gott,  his  second  son. 

Robert  Piggott,  the  grattd- 
son,  ai'ter  his  father's  death, 
suffered  a  recovery  of  the 
wack^  of  Cheiierton;  and 
afterwards  \y  deed  confirmed 
the  will  cf  his  father,  and  re- 
leased to  the  trustees  of  that 
will  the  lands  thereby  devised  ; 
add  afterwards  paf<i^ased  of 
the  same  trustee  the  third 
part  of  the  said  tnanor. 

It  was  decided  by  Grants 
master  of  the  rolls,  that  the 
recovery  barred  the  eqiiitable 
intail  in  the  whdie  of  the 
manor,  though  it  was  bbjected 
that  tte  person  enfieting  the 


(c  I)  7  Vcs.  Jnn.  98. 
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simple^  the  remainders  must  be  of  the  equi* 
table  ownership.  So  also  there  must  be  the 
concurrence  of  the  person  who  has  the 
equitable  freehold  (d).  On  the  two  latter 
propositions,  it  is  observable,  however,  that 
if  the  person  who  is  the  trustee  for  the  te- 
nant in  tail,  is  trustee  of  the  fee^simple,  and 
has  the  equitable  remainder  in  fee,  this 
remainder,  though  for  many  purposes  extin« 
guished  in  the  legal  estate,  is  considered  by 
a  court  of  equity  as  an  equitable  interest, 
distinct  from  the  legal  estate,  and  liable  to 
be  barred  by  the  recovery  of  the  equitable 
tenant  in  tail,  notwithstanding  the  legal 
estate  is  in  the  trustee  (e) ;  consequently  the 
general  rule  must  be  understood  of  an  equi- 
table estate-tail,  with  a  distinct  legal  estate 
in  remainder,  vested  in  some  other  person. 

Again,  although  the  owner  of  the  equita- 
ble freehold  must  concur  in  suffering  an 
equitable  common  recovery,  it  is  no  objec- 
tion that  this  equitable  ownership  arises 
froma  legal  estate  ;  and  therefore,  though  A. 
be  tenant  for  life  of  the  legal  estate,  for  his 


recoTenr  ^^  notiu  possession, 
and  did  not  intend  to  pass  tlie 
whote  bj  the  recoTery  deeds. 

And  m  Ijord  CrrenvWe  v. 
BfyA  (c  cy  a  recovery  suffered 
by  an  eqmtable  tenant  in  tail, 
«M  by  GroMty  master  o(  tbe 

{e  c)  16  Ves.  jmi.  2S4. 


rolls,  decreed  to  be  valid* 
thougb  the  rents  of  the  estate, 
at  the  time  of  the  recovery, 
were  paid  by  the  trustees  to 
oilier  persons,  under  a  decree, 
which  was  afterwards  reversed* 

( J)  2  Ch.  Ca.  64 

\e)  Robhuim  ir.  Cummmg, 
Ca.  T.  Talb.  167. 1  Mk.  473. 
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own  benefit,  a  recovery  suffered  by  an  equit- 
L  24  Jable  tenant  in  tail,  with  his  concurrence, 
will  be  good  ;  since  the  analogy  is  suffici- 
ently observed  in  obtaining  the  concurrence 
of  the  person  who  is  the  beneficial  owner  [f). 
But  it  is  quite  clear  that  a  recovery  can- 
not be  suffered  by  the  owner  of  the  legal  es- 
tate^tail,  without  obtaining  the  concurrence 
of  the  person  who  has  the  legal  freehold  [g). 
And  therefore  as  often  as  a  recovery  is  to  be 
suffered  by  the  owner  of  the  legal  estate- 
tail,  C3.re  must  be  taken  to  obtain  the  con- 
currence of  the  person  in  whom  the  legal 
estate  of  freehold  resides  ;  and  if  it  be  out* 
standing  in  a  mortgagee  or  trustee,  such 
mortgagee  or  trustee  must  be  a  party. 

When  a  recovery  is  to  be  suffered  of 
an  equitable  estate-tail,  and  the  tenant 
in  tail  has  made  a  mortgage  by  means  of 
a  conveyance  in  fee,  or  for  an  estate  of 
freehold,  it  is  doubtful  whether  a  recovery 
afterwards  suffered  by  the  tenant  in  tail 
without  the  concurrence  of  the  mortgagee 
can  be  supported.  On  the  one  hand,  it  is 
contended  that  the  mortgagee  has,  in 
equity^  merely  a  chattel  interest,  by  way  of 
security  for  his  money,  and  that  the  whole 
beneficial  ownership,   subject  to  the  pay- 

(/)  PhiUips    V.   Brydges,     Arab.  545, 699.     1   Bio.'  Ch- 
3  Ves.  jun#  120.  Ca.  73,  in  notis. 

{g)    Salvin    v.     Thomiim, 
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ment  of  the  money,  remains  in  the  mortga-[  25  ] 
gor :  so  that  he  is  competent  to  make  a 
good  tenant  of  the  equitable  freehold. 
Such  is  understood  to  be  the  opinion  of  a  /  .  /^ 
highly  distinguished  law  character.*^  On  the  (^  y 
other  hand  it  is  objected  that  the  mortgage 
is,  in  equity,  an  alienation  of  the  equitable 
freehold ;  so  that  the  mortgagee  has  the 
equitable  estate,  subject  only  to  redemp- 
tion :  and  that  the  analogy  of  the  rules  of 
law,  with  regard  to  legal  estates,  must  be 
applied  to  this  case,  and  consequently  the 
recovery  cannot  be  good  without  the  con- 
currence of  the  mortgagee.  This  was  the 
opinion  of  a  very  eminent  lawyer,  who  now 
fills  one  of  the  highest  departments  in  the 
profession. 

In  suflFering  a  recovery  it  would  be  highly 
imprudent  to  subject  the  title  to  an  objec- 
tion by  neglecting  to  obtain  the  concur- 
rence of  the  mortgagee.  The  point  is  im- 
portant only  in  considering,  whether  a  reco- 
very suffered  without  this  precaution  will 
confer  a  title  which  can  be  safely  accepted. 

On  the  other  hand,  a  recovery  suffered  by  [  26   ] 
a  tenant  in  tail  of  a  legal  estate,  with  the 
assistance  and  concurrence  of  the  tenant  of    ^ 
the  legal  estate  of  freehold,  will  certainly  be 
good  at  law,  notwithstanding  the  owner  of 
the  equitable    freehold    does   not  join    in 
making   the   tenant  to   the  writ  of  entry. 


%  ■• 


27  OK    CQUITJlBIB   ft&C0VBttIE6: 

Whether  the  trustee  will  not  be  guilty  of  a 
breach  of  trust,  for  lending  his  assistance  to 
the  tenant  in  tail  to  bar  the  remainders 
over,  is  a  point  not  fully  decided-  Ere* 
the  late  i^ase  of  Moody  r.  Walters  (i),  hasldt 
*  this  important  point  in  as  much  doubt  a* 
existed  prior  to  that  cauM.  Much,  per- 
haps, must  depend  upon  circumstances;  and 
circutnstance  must  be  ccmsidered  as  having 
g|«yvemed  the  decision  itf  Moody  v.  Walt&ti; 
\Mty  in  application  ttt  most  cases,  the  reco^ 
very  will  be  considered  as  good. 

Sometimes  a.  question  arises  undeir  other 
circumstances  besides  those  already  nof  iced^ 
whether  there  is  a  good  tenant  to  an  equit- 
able recovery.  In  one  ca^  the  tenant  of 
the  legal  estate,  conveyed,  at  the  instance 
and!  with  the  consent  of  the  owner^of  the 
eq^itabte  es4!ate,  and  it  was^  the  opinion 
of  several  gentlemen  who  were  consulte^f 
ovb  this  point,,  and  among  them,  the  \A,te 
[  27  J  Mr,  Fearne^  that  this  sunKounted  to  an  alien- 
ation of  the  equitable  estate,  making  a  good 
tenant  to^  the  writ  of  entry  for  suffering  the 
equitable  recovery.  In  another  case,  the 
legal  tenant  of  copyhold  liands>  surrendiered 
to*  the  use  of  the  person  named  tenant  in  the 
plaint,  for  suffering  a  csustiomary  recotery, 
and  the  equitable  tenant  in  tai4  waa  vouched 
aod  vouchiedi  over.    The  point  for  consicfci- 

(i)  Ve  Vejj.  jun.  285; 
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ration  on  the  title  was,  whether  the  equita- 
ble tenaot  iu  taiU  by  being  Touchedt  and  by 
having  procured  the  surrender  to  be  made 
by  his  trustee,  without  having  been  party  to 
the  SkOnender,  had  given  a  right  to  the 
equitable  estate  of  freehold  to  the  intended 
tenant  in  the  recovery.  The  title  thus  cir- 
cumstanced was  considered  too  doubtful  to 
be  accepted^  but^  individually^  the  gentle* 
men  who  cofiisidered  this  case  thought  thete 
w^re  strong  grounds  for  supporting  the  re*-' 
coveiy. 

The  Uke  point  arises^  when  a  cestui  que 
tru$t  cooLV^s  bis  estate  to  oue  peirson  for  life 
im  trust  for  another,  as  for  the  separate  use 
of  a  maccied  woman,  with  remainders  over 
iatail :  even  in  this  case  conveyancers  do  not 
fe^  that  confidence  on  which  they  can  im-' 
pliciAly  rely.  Some  coMteud  that  the  trustee 
has  theequi  table  freehold;  while  others  maiiu^ 
fmn  the  opijMQn  that  the  person  who  has  the 
beneficial  interest  is  solely  the  equitable 
owner,  and  that  this  person  alone  may  make 
a  good,  tenant  to  the  writ  q£  entry,  for  suf*[  28  ] 
fering  a  common  recovery.  This  seems  to 
ht.  the  better  opinion,  for  the  supposed  trus- 
tee has  my  estate  at  law,  a«id«  it  should  seem 
that  even  in  equity  he  has.  no  more  than  an. 
offi4»^  and  not.  any  interest,  which  can  render 
his  cQocurrence  in  a  commou  assurance,  like 
a  recovery  in  any  wise  necessaiy. 

The  cases  in  the  note  (p.  22.)  will  also 
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show,  that  in  some  cases  an  attempt  has 
been  made  to  invalidate  equitable  recoveries, 
on  the  ground  of  an  adverse  possession, 
corresponding  in  effect  with  a  disseisin  of  a 
legal  estate.  The  cases  on  this  point  should 
be  considered  from  the  reports  of  the  cases 
themselves. 

It  is  also  observable,  that  a  recovery  suf- 
fered by  a  person  who  has  the  legal  estate 
in  fee,  subject  to  an  equitable  intail  in  him- 
self, may  bar  {k)  this  equitable  estate-tail, 
and  all  ulterior  interests. 

And,  once  for  all,  it  may  be  observed, 
that  there  is  not  any  occasion  on  which  it  is 
more  important  that  a  full  abstract  of  the 
title  should  be  laid  before  the  conveyancer 
for  his  advice,  than  when  preparing  a  reco- 
very deed.  It  has  happened  more  than 
once,  that  six  recoveries  have  been  suffered 
to  bar  the  same  estate-tail,  and  that  five  of 
them  have  been  defective,  for  want  of  a  good 
tenant  to  the  writ  of  entry  ;  and  the  sixth 
recovery,  though  good  according  to  the 
better  opinion,  involved  the  question,  whe- 
ther a  recovery  defective,  as  against  the 
issue  in  tail,  and  those  in  remainder  and 
reversion,  for  want  of  a  good  tenant  to  the 
writ  of  entry,  is  good  as  between  the  parties, 
so  as  to  pass  the  estate  by  way  of  estoppel 
or  conveyance,  and  supply  a  seisin  to  serve 
the  uses  declared  thereof. 

[k)  Marwood  v.  Turner,  3  P.  W.  !(»• 


29 


ON  THE  PARTIES  TO  A  RECOVERY. 


THB  PARTIES  TO  A  RECOYERT  ARE 

I.  The  DemandanU 
IL  The  Tenami. 
III.  The  Vouchees. 


I.  Of  the  Demandant. 

The  demandant  is  iKerely  a  formal  party, 
for  the  purpose  of  supporting  the  charac- 
ter of  plaintiff  in  the  action  on  which  the 
recovery  is  founded.  It  is  of  little  conse- 
quence who  is  named  demandant.  Generally 
only  otie  person  is  named.  Sometimes  two 
persons  are  named.  Respecting  the  de- 
mandaut,  it  is  merely  necessary  that  he 
should  be  alive  when  judgment  is  given  on 
the  recovery.  In  case  he  dies  pending  the 
proceeding,  another  demandant  must  be 
named,  and  the  proceeding  commenced  de 
novo ;  but  if  the  recovery  deed  be  actually 
prepared  and  executed,  there  will  not  be  any 

VOL.  I.  D 
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[  30  ]  occasion  for  another  recovery  deed.  A  pre- 
cedent of  a  deed  prepared  on  occasion  of 
the  death  of  a  demandant  will  be  found  in 
the  Appendix y  p.  466.  The  deed  was  in  that 
case  prepared  to  meet  the  wfshes  of  the 
parties,  rather  than  from  any  conviction 
that  it  was  necessary. 

II.  Of  the  Tenants 

The  tenant  is  the  person  in  whom  the 
freehold  resides^  and  against  whom  the 
lands  are  to  be  demanded  by  the  plaintiff, 
in  real  actions  called  the  demandant.  By 
the  freehold  must  be  understood  the  imme- 
diate freehold  {a). 

For  convenience,  some  gentleman  residing 
near  to,  and  person^^ly  attending  the  court 
in  which  the  recovery  is  to  be  suffered,  should 
be  named  the  tenant.  This  practice  will 
save  the  expense  of  a  dedimus  to  take  his 
warrant  of  attorney,  an  expense  which 
other>vise  will  be  necessary  {If).  Sometimes 
two  persons  are  named  tenants.  This  ;s 
done  to  guard  against  the  death  of  one 
tenant  before  the  recovery  is  suffeiced.  Thi? 
caution  can. rarely  be  necessary  in  the  com- 
mon and  ordinary  practice  of  suffering  the 
recovery  in  the  first  instance,  and  executing 

(a)  Essay  on  Est.  chap.  Free-         (h)  Pig.  on  Recoveries,  26, 
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the  deed,  making  a  tenant  to  the  recovery 
at  a  subsequent  period.  When  two  persons 
are  named  tenants,  and  both  are  alive  at  [  31  ] 
the  time  when  the  recovery  is  suffered,  both 
these  persons  must  be  named  as  tenants  in 
the  proceedings  for  suffering  the  recovery. 
Should  only  one  of  these  persons  (as  has 
sometimes  happened)  be  named,  the  reco**- 
very  will  be  defective  for  the  moiety  or  other 
share  of  the  person  not  named  in  the  pro- 
ceedings :  for,  as  to  his  share,  the  recovery 
will  be  suffered  without  a  good  tenant  to 
the  writ  of  entry.  So,  when  two  persons 
are  joint-tenants,  and  the  recovery  is  suf- 
fered on  a  writ  brought  against  one  of 
them,  the  recovery  will  be  defective  for  a 
moiety  (c). 

It  is  not  absolutely  necessary  that  there 
should  be  a  convey ance^  for  the  purpose  of 
m^ing  a  tenant  to  the  writ  of  entry.  The 
writ  may  be  brought  against  the  person  in 
whom  the  freehold  is  vested.  A  recovery 
suffered  iu  this  mode  will  be  good,  so  far  as 
the  existen.ce  of  a  good  tenant  to  the  writ  of 
entry  is  material;  In  some  cases,  it  has  been 
advised  that  the  writ  should  be  brought 
against  the  tenant :  thus,  where  lands  were, 
given  to  one  in  tail,  with  a  conditional  limi- 
tation over  in  the  event  of  his  alienation, 

(t)  Marqui*  (/  WkuhttterU  Cue,  8  Co.  1. 
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Mr.  Fearne  (d)  recommended  that  he  should 
I  ^^  J  be  named  as  tenant  in  the  recovery  ;  in  other 
words,  that  the  writ  of  entry  should  be 
brought  against  him,  that  the  recovery  it- 
self might  be  the  alienation,  and  bar  the 
conditional  limitation  before  it  operated. 

When  the  lands  lie  in  different  jurisdic-- 
tions,  as  in  England  and  Wales,  or  within 
the  jurisdiction  of  the  courts  of  Westmin- 
ster-Hall, and  one  of  the  counties  Palatine, 
tliere  may  be  one  recovery  deed  ;  but  it  will 
be  found  convenient  that  the  lands  in  each 
distinct  jurisdiction  should  be  conveyed  to 
a  distiQct  person  as  tenant. 

In  bargains  and  sales  made  under  these 
circumstances,  there  should  be  different 
grants  to  the  different  persons  to  be  tenants 
in  the  different  recoveries. 

« 

In  conveyances  which  admit  of  a  decla-^ 
ration  of  use,  the  conveyance  maybe  made 
to  one  person,  to  the  use,  as  to  the  lauds, 
&c.   in  onfe  jijrrisdiction,   of  the  intended 

r 

tenant  in  the  recovery  to  be  suffered  in  this 
jurisdiction  ;  and  as  to  the  lauds  in  tb^^<iNther 
jurisdiction,  to  the  use.  of  ithe  intended 
tenant  Jn  the  jeco very  to  be  suffered  in  that 

jurisdiction.  .  . 

-.::F(Jr  example^  the  xronveyance  may  be 
made  of:  all  the  lands/|0'.A<.  and  bisliejirs; 
*•  to  the  uses  hereinafter  declared  of  and 

{4)  Po«t.  WofW,  885. 
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concerning  the  said   lands  respectively, 
(that  is  to  say) 

"  As-to,  for,  and  concerning  all  those,  &c. 
situate  in  the  county  Palatine  of  Lancas- 
ter,'^ [or  *'  in  the  county  of      in  Wales,'' [  33  ] 
or  "  in  Ireland,"  &c.     mutatis 

iwttnfanJwaccordingtothecircumstancesJ''to 
"  the  use  of  and  his  heirs,   to 

"  the  intent/'  &c.  (here  detailing  the  intent 
of  suffering  the  recovery),  •'  and  as  to,  for, 
"  and  concerning  all  those,"  &c.  [if  parti- 
cular lands  ;  or  "  all  other,"  &c.  if  the  resi- 
due,] "  to  the  use  of  and  his 
"  heirs,  to  the  intent,"  &c. 

Even  in  cases  of  this  description,  one  de- 
claratory clause  of  the  intent  of  suffering 
the  recovery  will  suffice :  so  as  a  special 
clause,  or  declaration,  shall  be  added,  which 
will  be  to  this  effect,  viz.  '*  that  the  several 
•'  limitations  hereinbefore  made  to  the  use 
of  and  respectively, 

and  their  respective^ heirs  are  made  to 
them  respectively,  to  the  intent  that  they 
respectively  may  be  tenants  of  the  free- 
hold of  the  lands,  &c-  conveyed  to  them 
respectively,  and  that  each  of  them  shall, 
"  as  to  the  lands  limited  to  his  use,  &c. 
"  permit  and  suffer  the  said  (the  de- 

'*  mandant)  to  sue  forth  and  prosecute," 
&c.  See  In^ex  to  the  Precedents,  vol. "  Re- 
covery." 
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[  34  ]JBy  what  Means  the  Tenant  to   the  Writ  of 

Entry  is  made. 

The  conveyance  for  making  a  tenant 
to  the  writ  of  entiy  may  be  by  fine,  by 
feoffment,  by  lease  and  release,  by  bar- 
gain and  sale  ;  or  in  short,  any  specie^  of  con- 
veyance, proper  to  pass  the  immediate  free- 
hold. 

Formerly  it  was  the  practice  in  all  cases 
of  recoveries,  in  which  the  lands  were  the 
inheritance  of  a  married  woman,  to  have 
a  fine  from  her  and  her  husband,  on  the 
suppossition  that  her  freehold  and  inheri- 
tance could  not  be  conveyed  so  as  to  make 
a  tenant  to  the  writ  of  entry,  without  a 
fine. 

'  The  practice  is  now  altered  in  this  parti- 
cular. From  several  cases  (e)  it  is  clear, 
that  the  husband  has  the  freehold  in  right 
of  his  wife,  and  that  he  alone  may  make  a 
good  tenant  of  the  freehold  by  his  convey- 
ance. To  this  practice  there  is  one  excep- 
tion, peculiarly  applicable  to  equitable  re- 
coveries. 

For  in  equitable  recoveries,  when  the  wife 
/has  the  freehold,  by  way  of  separate  estate, 
the  husband  has  no  seisin  in  her  right,  and 

{€)  2  Roll's  Abr.  304,  pi.  4.     T.  Talb.  114.  1  Atk.  473. 
Robinson  v.  Cummingi  Case 
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the  wife  alone  is  competent  to  make  a'*^ood 
tenant  of  the  freehold . 

On  this  point  also  the  practice  has  varied  : 
formerly,  it  was  the  prevailing  opinion,  thatr  35  n 
the  wife  could  not  convey  her  equitable  free- 
hold, without  a  fine  levied  by  her  and  her 
husband  {/) :  but  in  Buniaby  and  Ghriffin  {g) 
Lord  Loughborough,  Chancellor,  denied  the 
necessity  of  a  fine.  The  ground  of  his  opi- 
nion was,  that  a  feme-covert,  who  has  the 
equitable  freehold  of  lands,  by  way  of  sepa« 
rate  estate,  may  alien  that  estate,  and,  con- 
sequently, transfer  her  equitable  freehold 
to  the  tenant.  The  determination  in  this 
case  is  said  not  to  have  been  satisfactory  to 
the  gentlemen  of  the  Chancery-bar ;  and 
subsequent  to  that  determination,  two  emi- 
nent conveyancers,  in  considering  a  case  be- 
fore them,  thought  a  purchaser  entitled  to 
expect  another  recovery,  although  a  reco- 
corery  had  been  suffered,  in  which  the  wife 
alone  made  the  tenant  to  the  writ  of  entry. 
At  the  same  time,  the  private  opinion  of 
one  of  these  gentlemen  was,  that  the  de- 
termination was  right :  and,  upon  princi- 
ple, it  would  be  very  difficult  to  impeach 
that  determination  ;  for,  as  the  husband 
has  no  estate  or  interest  in  right  of  his  wife, 
when  there  is  a  trust  for  her  separate  use, 

{/)  Forae'c  Pott.  Wark»,  330.     (^)  3  Ves.  jiuu  206. 
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thew  is  an  absurdity,  and  an  inconvenience^ 
[  36  ]in  requiring  his  concurrence;  and  as  the 
wife  has  a  separate  estate,  she  is  by  the  ac- 
knowledged rules  of  a  court  of  equity,  to 
be  considered  as  a  feme-sole,  as  far  as  slie  is 
made  a  feme-sole  by  the  trusts  declared  in 
her  favour.  Itas  also  observable,  that  as  she 
cannqt  levy  a  fine  without  the  concurrence 
of  her  husband,  to  require  a  fine  from  her 
is  to  give  the  husband  a  controul  over  the 
property  ;  while  it  was  intended,  and  is  the 
nature  of  the  trust,  to  give  to  the  wife  the 
power  of  enjoying,  or  aliening  this  pro- 
perty, without  his  interference  or  concuif- 
rence. 

When  the  tenant  to  the  writ  of  entry  is 
made  hy Jine,  it  is  sufficient  that  tlie  fine  is 
levied,  as  of  the  same  term  (A)  in  which  the 
recovery  is  suffered.  A  fine  levied  by 
tenant  in  tail  in  a  prior  term,  without  any  , 
declaration  of  the  use,  will>  by  construction^ 
be  deemed  a  fine  levied  to  the  con  usee  for 
his  own  use,  so  as  to  keep  the  freehold  in 
him,  to  make  him  tenant,  even  notwith- 
standing a  long  interval  has  elapsed,  and 
there  was,  at  the  time  of  levying  tlie  fine, 
no  declared  intention  of  suffering  a  common 
recovery  (i). 

The  subsequent    transaction    rebuts  the 

(A)  Phetyplace  v.  ,      Gilb.   Eq,   Cases  16.  2  Salk. 

3Keb.597.  .  C76. 

(f)    Altham    x.    Anglesey ^         Pigot  on  Rec.  52. 
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presumption  4>f  a  resulting  use  in  fevour  of  [  37  ] 
the  conusor. 

Also  a  recovery  will  be  good,  when  the  te- 
nant to  the  writ  of  entry  is  made  by  fine, 
no  withstanding  the  fine  shall,  after  the 
recovery  htrJiri  n  suffered,  be  reversed  for 
crror(Ar) 

The  fine  remains  in  force  till  avoided,  and 
the  conu£.ee  has  the  freehold,  till  that  free- 
hold is^  by  avoiding  the  operation  of  the  fine, 
defeated ;  so  that  the  freehold  continues  in 
the  conusee  till  the  writ  of  entry  is  brought, 
and  this  is  all  the  law  requires  :  for  as  a  ge^ 
neralrulcj  at  common  law,  it  was  sufficient, 
that  there  was  a  good  tenant  to  the  writ  of 
entry  at  any  time  before  judgment  (/); 
namely,  before  the  return  of  the  writ  of 
entry,  or  of  the  summoneas  ad  warrantizan^ 
dum,  on  which  the  recovery  is  grounded, 
and  to  which  it  relates  (m). 

In  this  particular  there  is  a  difference  be- 
tween a  tenancy  to  a  writ  of  entry,  made  by 
a  fine  voidable  for  error,  and  by  a  bargain 
and  sale,  which  becomes  void  for  want  of 
enrolment  in  due  time,  as  will  be  observed 
in  the  further  consideration  of  this  subject. 

There  is  also  a  difference  between  a  tenancy 
to  a  writ  of  entry  made  by  fine,  and  by 

(ft)  Uoyd  T.  EvO^,  2  (/)  Lac^  r.  WUtiams,  2 
MIlSOB.  Salk.  d6S.  Piicot,  30. 

{«)  Pig.  29,30^ 
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feoffment.  A  fine  is  an  acknowledgment  of  a 
feoffment  on  record  (w) :  but  unless  the  cqt 
L  38  Jnusor  in  the  fine  has  the  freehold,  the  free- 
hold will  not  pass  (o).  A  feoffment  will,  from 
its  peculiar  properties,  gain  a  freehold,  and 
make  a  good  tenant  to  the  writ  of  entry  {p)* 
The  tenant  to  the  writ  of  entry  is  fre-? 
quently  made  by  bargain  and  sale  inroUed  ; 
and  the  recovery  grounded  on  the  bargain 
and  sale  will  be  good,  notwithstanding  the 
inrolment  takes  place  subsequent  to  the  term, 
in  which  the  recovery  is  suffered  (y).  On 
account  of  the  peculiar  properties  of  a  bar--* 
gain  and  sale,  the  recovery  will  be  void,  or 
rather  voidable,  unless  the  bargain  and  sale 
shall  be  inroUed  in  due  time,  namely,  with- 
in six  lunar  months  (r).  For  though  it  is 
now  agreed  that  the  bargain  and  sale  ope- 
rates instanter  on  the  freehold^  yet  this  ope* 
ration  is  subject  to  an  implied  condition, 
that  the  grant  shall  be  deemed  void  ab  tni- 
tio,  unless  the  inrolment  shall  take  place 
within  the  limited  time.  This  point  is  an 
anomaly  in  ■-  law  ;  and  is  the  result  of  the 


(n)  H  Biack.  Com.  348.  {q)  Hynde's  case,  4'Co.  71. 

(o)  Dormer  v.  Parkhurst^  S  Pig.  56. 

Atk.  135.  (r)  Mallery  v.  Jennings^  2 

(p)   Pigot,    40.  litt.  sec  Inst.     674.      Shep.     Touch. 

611.  Co.  Utt.  330.  b.  226.* 

Taylor  ex.  dem,  Atkym  v.  Lellinghatn  v.  Alsop,  2  Inst. 

Sorde,  I  Bnrr.  60.  5  Bro.  Par.  675. 
Gas.  247  i»to  ibt  contmy. 
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provisions  of  the  statute  of  inrolment,  and 
not  of  the  rules  of  the  Common  law.  By  the 
rules  of  the  common  law,  provided  there 
was  a  seisin  at  the  time  when  the  writ  of 
entry  was  sued,  that  seisin  would  have  sup* 
ported  the  recovery,  although  the  seisin 
was  defeated,  after  judgment  given,  by  a 
condition  (5),  or  evicted  by  an  elder  title. 
It  issaid  after  judgment,  for  a  recovery  in 
fbrmedon  against  the  tenant,  pending  the 
writ,  abated  the  writ  (0« 

The  observations  which  have  been  offered 
suppose  it  to  be  essential,  that  the  instru- 
ment, which  is  in  the  form  of  a  bargain  and 
sale,  should  operate  in  that  mode.  Should 
circumstances  allow  of  the  operation  of 
the  instrument  in  a  different  mode ;  forr  30  i 
example,  as  a  grants  so  as  to  pass  the 
freehold ;  or  as  a  surrender y  so  that  the  im- 
mediate freehold  may  be  in  the  person  named 
as  tenant  r  resort  may  be  had  to  that  con- 
struction, to  support  the  operation  of  the 
deed,  and,  through  its  medium,  the  validity  *" 
of  the  recovery.  In  all  cases  of  this  sort, 
with  the  exception  of  the  case  of  a  bargain 
and  sale^  inroUed,  it  is  sufficient  that  the 
freehold  was  in  the  tenant  at  the  time  when 
the  recovery  was  suffered ;  or  appears  to  have 
been  in  him  during  that  term  {u) :  and  the 

Is)  1  Keb.  785.  (»)  14  Geo.  2.  c  20. 

(I)  1  L(L  Raym.  476. 
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point  to  be  regarded  is,  whether  the  deed 
under  consideration,  had  by  any,  and  what 
mode  of  operation,  the  effect  of  giving  the 
tenant  the  seisin  of  the  immediate  freehold. 

When  a  i-ecovery  is  to  be  suffered  of  lands 
of  considerable  value,  or  of  lands  intended  to 
be  sold  in  parcels,  it  is  prudent  to  have  the 
tenant  to  the  writ  of  entry  made  by  bargain 
and  sale  ;  or  at  least  by  some  deed  inroUed : 
so  that  future  purchasers  may,  by  referring 
to  the  inrolment,  and,  if  necessary,  taking 
an  office  copy,  have  complete  evidence  of 
the  recovery  deed  ;  and  that  the  owner  may 
not,  on  a  sale  in  parcels,  be  bound  to  give 
copies  of  the  recovery-deed  to  the  purcha- 
sers (v).  A  fine  is  sometimes  levied  with 
this  view. 
£40  ]  .  It  is  agreed  that  bargains  and  sales  mere- 
ly give  an  use,  executed  into  estate  by  the 
statute  for  transferring  uses  into  possession 
{w).  On  this  account  no  use  can  be  declared 
of  the  seisin  of  the  bargainee.  Such  ulte- 
rior use  is  an  use  upon  an  use  {x). 

These    observations  are  inapplicable  to 
uses  declared  in  a  bargain  and  sale,  of  a  re- 
covery suffered,  or  to  be  suffered.     In  that 
case  the  uses  are  to  arise  from  the  seisin  of  ' 
the  recoveror,  and  not  from  the  seisin  of  the 


(v)  See  infra,  chap,  on  Bar-         (x)  TyrreVs    case.    Dyer, 
'  gains  and  Sales*  155,  a. 

(w)  27  H.  VUI.  c.  10. 
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bargainee  (y).  The  rule  that  a  use  cannot 
arise  on  the  seisin  of  a  bargainee,  is  confined 
to  bargains  and  sales,  to  operate  through 
the  medium  of  the  statute  for  transferring 
uses  into  possession,  {z) 

Bargains  and  sales,  which  pass  a  common 
law  seisin,  do  not  fall  within  the  scope  of 
this  rule.  This  point  will  be  more  fully 
illustrated  in  the  chapter  on  bargains  and 
sales. 

When  the  tenant  to  the  writ  of  entry  is 
made  by  any  other  means  than  a  fine,  or  by 
bargain  and  sale  inroUed,  it  is  necessary 
only' to  take  care,  that  the  conveyance  is 
sufficient^  in  point  of  law,  to  transfer  the 
immediate  Jr  echo  Id  to  the  intended  tenant. 

In  the  instance  of  a  feoffment  there  must  [  41  ] 
be  livery  of  seisin.  In  case  of  a  grant,  there 
must  be  a  remainder,  reversion,  or  an  incor- 
^poreal  hereditament.  And  in  the  instance 
^of  a  release  in  enlargement  of  an  estate, 
there  must  be  an  estate  capable  of  enlarge- 
ment. These  estates  must  be  conveyed,  at 
least  appear  to  be  conveyed,  so  as  to  vest 
the  freehold  in  the  person  named  as  tenant, 
during  the  term  in  which  Judgment  is 
given,  in  the  recovery  (a). 
-  In  all  the  instances  which  have  been 
stated,  when  the  deed  cannot  operate  in  the 

(f)  Webb  T.    Ne6i,    Cfo.         (z)  27  H.  VUI.  c  10, 
Elix.  (a)  14  Geo.  2,  c.  20. 
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precis  mode  in  which  it  was  intended  to 
have  effect,  it  is  to  be  considered  whether 
it  canQot  operate  with  effect  in  some  other 
mode.  The  general  rule  is,  "  that  the 
construction  be  such,  that  the  whole  deed 
and  every  part  of  it  may  take  effect,  and 
as  much  effect  as  may  be  to  that  purpose 
^^  for  which  it  was  made :  so  as  when  the 
^^  deed  cannot  take  effect  according  to  the 
letter,  it  be  construed  so  as  it  may  take 
some  effect  or  other  {b)  ;^^  and  this  rule  is 
highly  favoured,  and  receives  a  very  liberal 
interpretation  and  extensive  application  (c). 
In  many  instances,  a  title,  deemed  de«* 
fective  for  want  of  due  inrolment,  might 
be,  and  in  point  of  practice  may  foe  sup*^ 
ported  ;  by  considering  whether  the  deed 
though  invalid  as  a  bargain  and  saie  inroL- 
led,  may  not  operate  as  a  grant,  and  pass 
the  freehold  in  that  mode. 

At  the  common  law  there  were  only  four 
species  of  assurance  ;  a  feoffment,  a  grant, 
a  lease,  and  a  release  in  enlargement .  of  an 
estate  previously  granted. 

Unless  the  owner  had  the  possessioQ,  Jbe 
had  not  any  right  to  make  livery  of  seisin ,; 
nor  could  he  make  livery  of  seisin  wiltli 
effect,  unless  tjie  tenant  in  possession,  Con- 
sented to  give  up  tbe  possession,  at  least 

(ft)..Sh€^,Toi»ch,  64.  WHles'«  Rep.  (582.  «  Wils. 

(c)  Mpe  ^  V,  Trmwefii  75. 
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pro  hoc  vicCj  or  assented  to  the  livery.    All 
reversions  and  remainders  expectant  on  any 
particular  estate,  even  on  an  estate  at  will^ 
or  a  tenancy  by  copyhold  ;  and  also   all  in- 
corporeal hereditaments  were  alienable  to  a 
stnmger  by  means  of  a  grant  by  deed  :  and 
this  grant  was  inchoate  only,  till  the  te* 
nant  had  attorned,  or  in  other  word$,  con* 
sented    to   the    grant.       The  statute     of 
4  and  5  Ann.  c.  16.  for  the  amendment 
of  the  law,  superseded  the  necessity  of  at* 
tomment ;    so  that  now,    notwithstanding 
the  doctrine  adverted  to  by  Mr.  Feame,  {d) 
to  the  contrary,  a  grant  by  a  person  having 
an  incorporeal   hereditament,  or  having  a 
reversion   or  remainder  expectant  on  any 
particular  estate,  (and  for  the  purpose   of 
Uiese  observations,  it  is  necessary  only  to 
notice  a  term  for  years,   or  at  will,)  will 
immediately,    and  by  its    own  operation, 
pass  the  freehold  to  the  grantee. 

Wko   shall  be  a  sufficient  Tenant  to  a   Writ{  42  7 
of  Entry,  in  Point  of  Estate* 

The  law  has  carefully  distinguished  be- 
tween those  estates  which  are,  and  those 
which  are  not  of  a  freehold  quality.  It  is 
of  general  utility,  and  of  the  first  impor- 
tance, with  a  view  to  the  validity  of  reco- 

(4)  Fearne's  Forth.  2& 
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varies,  to  acquire  a  correct  knowledge  of  the 
nature,  gradation,  and  extent  of  estates  ; 
and  the  author  cannot,  in  bis  own  opinion, 
render  a  more  acceptable  service  to  those, 
for  whose  use  these  observations  are  intend-^ 
ed,  than  by  taking  a  comprehensive  view 
of  this  subject,  and  offering  such  practical 
deductions  as  arise  out  of  the  same.  He 
will  therefore  fully  discuss  this  learning,  in 
the  chapter  on  surrenders  ;  or  on  merger^  as 
connected  with  that  head  of  the  law.  At 
present  it  will  be  sufficient  to  observe,  that 
estates  are  divided  into,  estates,  1st  of  free-- 
hoidy  and  2d,  not  oi freehold.  Estates  of  free* 
hold  are  again  divided  into  estates  which  are 
of  inheritance^  and  estates  which  are  not  of 
inheritance  (e). 

Estates  which  are  not  of  freehold  are 
merely  chattel  interests.  Of  this  descrip- 
[  43  ]tion  are,  1st,  terms  of  years  ;  2d,  interests 
by  statute  merchant,  statute  staple,  and 
elegit ;  and  3d,  other  uncertain  interests 
as  a  devise  to  executors  till  debts  are 
p^.idif). 

3y  these  chattel  interests,  no  right  to  the 
freehold  is  conferred  ;  and  for  this  reason, 
when  the  person  against  whom  t^e  writ  of 
entry  ^  brought,  has  merely  a  termfor  years, 

or  any  other  interest  less  than  the  freehold, 

* 

{e)  Essay  on  Estates,  114.        Chap,  on  Chattel  Interests. 
'  (/)  Essay  on  Estates,  CM)8. 
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the  recovery  will  be  defective.  An  estate  to 
amanfbr999oraiiy othernumber  of  years^ 
if  he  shall  so  long  Ivoe,  is  a  mere  chattel  in-- 
terest.  The  owner  of  such  an  interest  can-^ 
not  either  be,  or  make  a  good  tenant  to 
the  writ  of  entry  {g). 

In  one  instance,  by  the  rule  of  the  com* 
mon  law^  a  termor  for  years  might  by  the 
mere  act  of  law,  without  descent,  have  be- 
come the  freeholder.  This  hapened  by 
occupancy y  when  the  law  cast  the  freehold  on 
the  occupier  [h). — That  case  is  an  anomaly. 
The  occupier  was  the  tenant  of  the  freehold 
by  reason  of  the  occupancy  (t).  Though 
his  possession,  under  the  term,  was  the  cause 
of  his  occupancy,  the  term  was,  in  the  con- 
clusion, that  he  had  the  freehold  totally  dis- 
regarded. Had  a  stranger  been  found  the[  44  ] 
occupier,  he  would  have  had  the  freehold' 
as  occupant. 

By  the  statute  law  (A:),  the  executors  and 
administrators  are  substituted  in  the  place  of 
the  general  occupant :  and  Mr.  Hargrave 
(I)  observes,  "  the  title  by  general  occu^ 
pancy  is  now  universally  prevented  by  the 
stat«  of  29  Car.  II.  c.  3.  sect.  12;  and  14 
Geo.  II.  c.  20.  sect.  9^'" 

{g\  Smith  ^x  dem.  Dormer         (t)  Itale^s  Notes  io  Co.  litt. 

T.  Farkkurst,  3  Atk.  135.  41,  b. 

(A)  Hale's  Noees  to  Co;  Litt.         (^  29  Car.  2,  c  3^  sec.  12. 

41»  b.  Pig.  on  Recov.  35.  14  Geo.  2,  c.20.  s.  9. 

HmM$  ▼.  fleldtfijr*  1  Kdb.         (/)  H&rg;  Cb/  Litt  41,  b. 

785.  note  5. 

VOL.  I.  £ 
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The  statutes  however  hs^ve  not  substirr 
tuted  an  occupant  in  those  instances  in  wbichr 
by  law  there  could  not  be  a  general  occu- 
pant,  as  in  copyholds,  and  in  rents/ and  t 
other  incorporeal  hereditaments  (m).  And  it 
was  strenuously  urged  by  Lord  Redesdale, 
while  chancellor  in  Ireland  {n)  that  the 
executors  or  administrators  never  could,  by 
law,  have  been  special  occupants.  In  Ripley 
V.  Waterworth  {p)y  Lord  Eldon  did  iwjt  fully 
subscribe  to  this  doctrine. 

Arid  there  is  one  case  in  which,  per-' 
haps,  there  may  for  a  time,  even  at  this 
day,  be  a  freehold  by  general  occupancy, 
namely,  in  tl^  interval  between  the  death 
of  a  tenant  pour  autre  vie,  who  dies  intestate, 
and  the  time  of  obtaining  letters  of  admi- 
nistration of  his  effects.  Without  allowing 
a  title  by  occupancy  to  exist,  for  the  inter- 
mediate time,  the  maxim  of  the  law,  which 
«o  carefully  guards  against  the  abeyance  of 
the  freehold,  would  be  infringed.  Unless  the 
law  leaves  the  freehold  open  to  occupancy 
during  the  intermediate  time,  it  must  be 
assumed  that  the  statute  of  14  Geo.  II.  re- 
qiiires  the  construction,  that  it  gives  to  the 
administrator  a  title  by  relation  ;  and  this 
construction  must  proceed  on  the  ground 

(m)  Withers    v.     Witliers,  2  Bl.  Cora.  260.  and  see  a 

Ambl.  151.  East.  276. 

Zouci  v«    Forsf,  7  East.  (n)  1  Sch.  an^  Le^  28& 

ISOw  to)  7  Ves.  J.  425,  440. 
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that  no  inconvenience  will  be  produced^  as 
administration  can  be  obtained  by  a  stranger, 
in  case  the  party  who  is  entitled  to  adniinis-[  45  ] 
tration  shall,  on  being  cited,  refuse  to  take 
letters  of  administration. 

Thus  the  freeholdof  the  church  will  be  in 
abeyance,  till  a  successor  to  the  parson  shall 
be  appointed  {p) ;  and  on  the  death  of  the  te- 
nant pour  autre  i?i>,  leaving  the  possession 
vacant,  the  freehold  will  be  in  abeyance  till 
some  one  enters  {q).  The  former  hypothesis 
is  most  consonant  with  our  system  of  tenures. 
Thus  in  the  case  of  the  birth  of  a  posthu- 
mous child,  the  heir  for  the  time  being  is 
allowed  to  take  (r) :  and  the  statute  of  Will. 
III.  {$)  applies  07ily  to  posthumous  children, 
who  are  to  take  by  purchase,  on  the  death 
of  their  parent ;  and  consequently  are  in  esse 
to  many  purposes  {t). 

AH  estates  of  inheritance  are  estates  of 
freehold.  Estates  of  freehold,  however,  are 
not  necessarily  estates  of  inheritance. 

Under  the  division  of  estates  of  freehold, 
may  be  classed, 

Firsty  The  estate  of  tenant  for  Jiis  qwn 
life. 


ip)  Co.  Lilt.  342,  b.  {$)  10 &  11  Will.  III.  c.  16. 

[q]  Ibid.  (tj  Doe  v.    Clarke,  2  H. 

(r)  Shelley's    case,    1   Co.  Black.  401. 

93,b.Watkm8'DesceDt,ch.4.  Millar  v.  Turner,  1  Vesa^ 

Batseti  V.  Basseti,  3  Atk.  87. 
207* 
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Secondly,  For  the  life  of  another  persofiy 
or  pour  autre  vie. 

Thirdly,  For  the  joint  lives  of  several  per- 
sons. 
[  46  ]     Fourthly,  For  a  period  which  is  circum- 
scribed by,  and  may  determine  during  a  life 
or  lives,  as, — 

1st,  During  widowhood. 

2d,  During  chastity. 

3d,  While  sole. 

4th,  Till  the  return  of  A.  from  Rome,  and 
the  like  ;  of  which  a  great  variety  of  exam- 
ples, with  the  circumstances  distinguishing 
estates  of  uncertain  duration,  which  are  of 
freehold,  from  those  which  are  of  inheritance, 
will  be  found  in  the  essay  on  estates  (ti). 
Some  of  these  estates  of  mere  freehold  may 
be  transmissible  to  heirs,  or  heirs  of  the  body ; 
still,  however,  they  are  merely  estates  of 
freehold  and  not  of  inheritance.  The  keir& 
are  to  take  by  special  occupancy  or  design 
nation,  not  by  descent  (z;). 

Estates  of  inheritance  are, 

1st,  Estates  in  fee  simple. 

2d,  Qualified  fees. 

3d,  Determinable  fees. 

4th,  Fees  subject  to  conditions, 

(«)  CSiap*  Efttates  lor  Life.  Doe  d.  Blake  v.  iMxtan,  0 

{v)  Low  V.  Burton,  3  P.  W.  Term  Rep.  289. 

392.  RipUff  V.   Waierworti,  7 

Grey  V.  Manock,  f toted  6  Ves.  ju»»  425. 

Term  Rep.  292» 
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i^th^  Fees  conditional,  and 

6th,  Estates-tail,  in  all  their  varieties  {w). 

And  whatever  is  the  nature  or  extent  of[  47  "j 
the  freehold,  vested  in  the  tenant,  whether 
it  is  of  the  superior  or  inferior  denomination^ 
is  of  no  material  importance  to  the  validity 
of  the  recovery.  All  that  is  regarded  is^ 
that  the  tenant  should  have  the  freehold :  no 
attention  is  paid  to  the  circumstance,  that 
the  estate  is  absolute  or  conditional,  indefi* 
nite  or  determinable.  It  will  be  sufficient, 
even  though  it  should  continue  in  the  tenant 
only  for  an  instant ;  as  in  case  of  a  grant 
made  within  the  term  to  A.  and  his  heirs,  till 
he  shall  be  tenant  of  thefreehold.  Though  the 
freehold  commences,  and,  as  it  should  seem, 
determines  in  the  same  instant,  under  this 
grant,  the  rule  of  law,  which  requires  the 
tenant  to  have  the  freehold  before  judgment 
is  given,  will  be  satisfied. 

Who  shall  he  said  to  have  the  Freehold.       F  48  3 

The  law  does  not  merely  and  simply  re- 
quire that  the  tenant  should  have  an  estate 
of  freehold. — Any  estate  of  freehold  or  in- 
heritance would  answer  that  description. 
He  must  have  that  estate  which  confers 
the  interest,  emphatically  denominated  the 
freehold:    in  other   words,    the  immediate 

\u3)  Essay  on  Estates,  Chapu  Fee; 
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freehold  ;  namely,  the  first  of  all  the  estates 
of  freehold.  Tor  example^  when  A,  is  tenant 
for  life,  remainder  to  B.  for  life,  in  tail,  or 
in  fee,  B.  has  an  estate  of  freehold,  but  A. 
has  the  immediate  freehold ;  and  it  is  he,  or 
the  person  claiming  under  his  conveyance, 
who  must  (to  bar  the  estate-tail,  &c.)  be 
named  tenant  in  the  proceedings  {x) :  unless 
indeed  an  end  be  put  to  his  interest,  by  the 
surrender  or  merger  of  his  estate  ;  so  as  to 
accelerate  the  remainder  or  reversion,  and 
thus  confer  on  the  owner  of  the  remainder 
or  reversion  the  title  to  the  immediate  free- 
hold. And  it  is  immaterial  whether  the  te- 
nant has  the  freehold  in  fact,  or  the  freehold 
in  law  only,  as  an  heir  before  entry  (y). 

Another  conclusion    to    be   drawn  from 
these  observations  is,  that  the  tenant  must 

have  the  estate  of  freehold.  A  mere  contin-- 
gent  executory  interest  is  not  any  estate  :  such 

interest  wi'l  not  answer  the  description  of  an 
estate  of  freehold  (z)'. 
£  49  ]  Whoever  wishes  to  understand  this  sub- 
ject in  a  scientific  manner  must  study  the 
learning  of  real  actions.  As  an  introduction 
to  this  interesting  subject,  the  chapter  on 
Freeholds  in  the  Essay  on  Estates,  will,  it 
is  hoped,  be  found  of  some  use. 

(ar)  Pigot,  87.  (x)  See  Tracts  on  Cross  Re- 

Smith  ex^  dents  Dormer  v.     mainders.  Index,  vo.  ExeeU" 

Parkhurst,  3  Atk.  135.  tory. 

(y)  See  Piggot  y.  Waller, 

7Ve8.J.98. 
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Who,  m  Point  of  Estate,  &c.  can  make  a  suf-l 
JicUnt  Tenant  to  the  Writ  of  Entry  ;  and  to 
what  extent  in  Point  of  Share. 

Any  person  in  whom  the  freehold  is  vested, 
may  convey  it  by  a  formal  and  efficient  in- 
gtmment,  unless  incapacitated  by  infancy, 
covertore,  idiocy,  or  lunacy. 

The  freehold  in  all  cases  belongs  either  to 
one  person  solely  ;  or  to  several  personsjotii/- 
h/;  or  to  several  persons  in  common  or  seve^. 
raUy ;  or  to  two  persons  as  tenants  by  tn- 
threties  (a).  Thus  there  will  be  either  a  sole 
tenant  of  the  freehold,  joint-tenants,  te- 
nants in  common,  or  tenants  by  entireties. 

Again,  persons  are  to  be  considered  as 
laving  the  freehold  either  in  their  own 
right,  or  in  right  of  some  other  person. 

When  a  person  is  solely  seised,  he  alone 
may  be,  or  may  make,  a  tenant  to  the  free- 
hold of  the  intirety. 

When  several  persons  are  seised  of  the  free- 
hold as  joint  tenants,  or  tenants  in  common, 
neither  of  them  can,  by  a  conveyance,  make 
a  tenant  of  the  freehold  for  more  than  his 
aliquot  part.    Nor  can  a  tenant  in  common 


(«)  Ein  OB  Estate^  inlro-         Beammumf*   caat^    9    Co. 
^■ctoffT  Chap.  p.  4a  138,  h. 

GgiatH^M  case,  8  Co.  71 ,  b. 


ON   THE    TENANT    TO   THE 

[  51  ]be  considered  as  a  good  tenant  for  more  than 
his  particular  share.  A  joint*tenant  cannot 
convey  more  than  his  aliquot  part.  If  the 
writ  i$  brought  against  him  as  sole  tenant, 
and  he  takes  the  defence  on  himself^  there 
will  be  a  good  tenant  to  the  writ  of  entry 
for  his  part  only.  Notwithstanding  joint* 
tenants  are  seised  per  my  Sf  per  tout^  and 
joint-ten9.ncy  is  only  a  plea  in  abatement  {b) ; 
yet  the  want  of  the  freehold  for  the  remain- 
ing parts  will,  as  to  those  parts,  affect  the 
validity  of  the  recovery.  The  Marquis  of 
Winchester's  case  (c)  was  decided  on  this 
ground. 

Sole  tenancy  is  also  a  plea  in  abatement. 
But  if  the  writ  be  brought  against  several, 
when  one  of  them  alone  has  the  freehold,  the 
recovery  will  be  good  {d). 

Tenancy  by  intireties  is  peculiar  to  hus- 
band and  wife,  and  arises  from  the  legal  no- 
tion of  the  unity  of  their  persons  (e). 

In  all  cases  of  several  tenants,  it  is  essen- 
tial  that  each  of  these  persons  should  be,  or 
should  convey  to,  the  person  named  as  te- 
pant  in  the  writ  of  entry,  in  order  that  the 
recovery  may  be  good  for  his  share. 
f  52  3  As  to  joint-tenancy,  and  tenancy  iii  com- 
mon, under  limitations  in  conveyances  to 

{h)  Booth's  Real  Actions,  31.         (e)  Litt.  s.  291. 
{c\  3  Co.  1 ,  and  supra,  p.  31.         Essay  on  Est  46. 
iiQ  £artfv^jSn«io,  Plow.  451. 
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uses  (/),  and  in  wills  (g),  the  freehold  may 
vest  in  cme  person,  or  two  or  more  persons^ 
subject  to  a  right  of  other  persons  who  maj 
come  in  esse,  or  answer  a  given  description, 
as  ^'  all  my  children  who  shall  attain  SI 
y^aiB  of  age/'  to  take  jointly,  or  in  common 
with  them ;  so  that  the  freehold  may  shift. 
Jn  a  case  of  this  sort,  it  should  seem  suffi* 
cient,  that  the  person  who,ybr  the  time  being 
joay  be  entitled  to  the  freehold,  should,  be 
named  tf^nant  in  the  writ  of  entry,  or  should 
join  in  a  conveyance  to  him  ;  since  the  per« 
son  named  as  tenant  in  the  writ  of  entry  will 
have  th^  freehold  at  the  time.  ^ 

But  if  these  persons  have  an  estate-tail,  and 
they  suffer  a  common  recovery  in  which  they 
are  vouched  and  vouch  over,  this  recovery, 
it  i9  apprehended,  will,  as  to  the  estate-tail 
or  the  remainders  over,  be  binding  for  those 
shares  only,  which  shall  eventually  be  their 
proportion,  when  the  quantum  of  shares 
shall  be  ascertained,  by  a  division  between  all 
the  persons  who  now  are  or  ultimately  shall 
become  ei^titled. 

To  illustrate  these  observations  :  suppose  [  53  ] 
a  devise  to  be  made  to  all  the  children  of 


(/)  Matthews  r.   Temple,  {g)  Oates  if .  Jackson,  2SitT. 

or  Sussex  v.  Temple,  Comb.  1172. 

4W.  JDoe  V.  Perryn,    S  Term 

1  Lead  Raym.  311.  Rep.  484. 

4fti/#0M'#  case.  Dyer,  274,  b.  Goodwffn    t.   Goodwyn,    1 

Brewfs  case.  Dyer,  989,  b.  Ves.  229. 
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A.  in  tail,  and  there  is  only  one  child,  atid 
he  suffers  a  common  recovery.  Afterwards 
two  children  are  born.  This  recovery  will, 
in  the  first  place,  be  good  for  the  intirety ; 
when  another  child  shall  be  born,  it  will,  at 
least  as  to  that  child,  be  defeated  for  a  moiety ; 
and  upon  the  birth  of  the  third  child  it  will 
be  defeated  so  as  to  confine  the  operation  of 
the  recovery  to  one  third  part. 

On  this  point  there  is  not  any  decision. 
For  that  reason,  it  may  be  questioned, 
whether  the  recovery,  though  avoided  in 
favour  of  the  subsequent  born  children, 
would  also,  as  to  the  shares  of  the  subse- 
quent born  children,  be  avoided  against 
those  in  remainder  or  reversion.  The  bet- 
ter opinion,  it  should  seem,  is,  and  so  the 
practice*  is  conceded  to  be,  that  the  reco- 
very will  as  to  these  shares  be  avoided  as 
against  those  in  remainder  or  reversion  ;  for 
by  relation,  and  in  the  event  which  hap- 
pened, the  child  by  whom  the  recovery  was 
suffered,  was  tenant  in  tail,,  only  of  one 
third  part  of  the  lands.  These  springing  in- 
terests are  not  merely  collateral.  The  lands 
and  the  estate  of  the  person  who  has  ac- 
quired a  vested  interest,  are  subject  to,  or 
charged  with,  these  springing  interests,  as 
concurrent  rights. 

The  present  case  must  not  be  confound- 
ed with  cases,  in  which  children,  or  other 
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persons,  are,  under  like  circumstances,  to 
have  estates-tail,  with  cross  remainders  be- 
tween them  in  tail ;  for  when  there  are  cross  [  54  1 
remainders,  the  person  suffering  the  reco- 
very has  a  share  in  every  part  of  the  intire- 
ty,  and  the  recovery  may  be  good  under  the 
cross  remainders,  in  respect  of  those  re- 
mainders. As  to  the  shares  in  which  there 
were  remainders  only,  the  estate-tail  will  be 
changed  into  an  estate  in  fee,  subject  only 
to  the  prior  estate-tail,  as  it  arises  and  vests, 
in  other  persons,  and  also  subject  to  be  de- 
feated by  the  conversion  and  enlargement 
of  the  estate-tail  into  a  fee-simple.  Though 
the  birth  of  other  children  would  remove 
the  estate,  in  their  shares,  to  a  greater  dis* 
tance  from  the  right  of  present  possession, 
yet  a  recovery  duly  suffered  by  the  only 
child  for  the  time  being,  will  continue  to 
be  a  bar  to  the  remainders  and  reversions 
subsequent  to  the  estate  of  that  child  in 
each  respective  share. 

Sometimes  it  happens  that  one  person  is 
the  heir  in  tail  for  a  time,  and  the  title  of 
such  heir  is  wholly  or  partially  excluded^ 
by  the  birth  of  a  more  immediate  heir :  as 
in  the  instance  of  a  gift  to  A.  in  tail,  who 
dies  leaving  a  daughter  his  heir,  and  his 
wife  enseint;  and  the  wife  is  afterwards  deli- 
vered  of  a  son,  who  becomes  soiefy  heir ; 
or  of  a  daughter,  who  becomes^a  coheir.    In 


54  ON    THE    TENANT    TO    THE 

these,  and  the  like  instances,  if  any  can  arise^ 
a  recovery,  suffered  by  the  heir  pro  tempore, 
would,  it  is  apprehended,  be  avoided^  by 
mere  conclusion  of  law,  by  the  birth  of  a 
more  immediate  heir.  At  least  the  recbve* 
ly  would  be  so  far  avoided,  that  it  would 
not  bar  the  issue  in  tail^  of  any  other. per- 
son than  the  person  who  suffered  the  reco- 
very, nor  the  reversioners  or  remainder- 
men, nor  even  the  issue  in  tail  of  the  person 
hy  whom  the  recovery  may  be  suffered: 
and  yet  as  against  the  person  himself  suffer- 
ing the  recovery,  it  would  be  good  by  way 
pf  estoppel. 

Som/etimes  husband  and  wife  have  the 
freehold  by  moieties  ;  sometimes  jointly,  as 
joint-tenants;  sometimes  by  intireties ;  and 
sometimes  the  husband  and  wife  are  seised 
in  right  of  the  wife. 

When  the  husband  and  wife  have  the  free- 
hold as  tenants  in  common,  then  the  hus- 
band is  solely  seised  in  his  own  right,  of  his 
own  moiety  ;  and  he  and  his  wife  are  seised, 
in  right  of  the  wife,  of  the  other  moiety ; 
>6d  he  as  seised  in  right  of  his  wife,  may 
pass  the  freehold  of  the  moiety  which  be- 
longed to  her  ;  and  may,  by  reason  of  the 
seisin  in  his  own  right,  convey  the  freehold 
of  the  other  moiety. 

And  when  the  husband  and  wife  are  joint- 
tenants,  or  tenants  by  intireties,  of  the  free- 
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hold,  the  coovejrance  of  the  husband  alone 
will  pasf  the  freehold:  and  consequently 
he  alpoe  may  make  a  good  tenant  to  the[  55  ] 
writ  of  entry  (k). 

When  the  husband  and  wife  have  the 
seisin  merely  in  right  of  the  wife^  it  is  uni- 
▼enally  true  that  the  husband  alone  may 
eoawey  the  freehold  (f). 

In  Pigott^  38,  (citing  2  Inst.  34jS>  which, 
hoverer,  is  not  material  to  this  purpose,)  it 
is  said,  '^  lands  are  given  to  husband  and 
''  wife,  and  the  heirs  of  the  body  of  the  hus- 
^  liaiid,  remainder  over ;  the  husband  alone 
'^  suffers  a  recovery,  wherein  he  b  tenant 
^  Id  the  praecipe,  and  vouches  the  com* 
^  mon  vouchee :  this  is  no  bar  to  the  issue, 
^  or  him  in  remainder ;  for  the  recom* 
*^  pense  cannot  enure  to  the  estate, — ^the 
^  wife  having  a  joint-estate  with  her  hus- 
^  band,  she  cannot  be  a  partaker  of  the  re- 
^  oompense,  because  she  was  no  party  to 
^  the  recovery  :  for  the  estate  between  hus* 
^  band  and  wife  is  an  entire  estate,  and  no 
^  moiety  between  them  ;  so  the  husband 
''  alone  no  good  tenant  to  the  praecipe/' 

This  case  was  rightly  decided.  The  rea* 
SOD,  however,  to  which  it  is  ascribed  is  not 


(ft)  MMmttm    r.   Compis,  Biit1er*tCo.Utt.325.b,D.2. 

Gh.  T.  Talb.    164.  1   Atk.  Gilb.  Tconres,  106. 

^Ta  (t )  Robmsam  ▼.  Cotrnpt^s  caM, 

CtqppkdUurt  cme^Z  Co.  e.  T.  Talb.  164.  2  RoL  Abr. 

tig,  Bmotfw.  n.  S94, 1.  la  Pi^.  Rec  7 
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r  56  ]  correct.  The  husband  was  a  good  tetiaii^ 
to  the  writ ;  but  the  objection  was,  and  so 
it  appears  in  Pigott,  that  his  estate-tail  wa» 
so  circumstanced,  that  it  was  not  barred  by 
a  recovery,  naming  him  as  tenants  ^  He 
ought  to  have  conveyed  the  freehold  to  tlie 
person  named  as  tenant,  and  to  have  been 
vouched  ;  and  even  Pigott  admits;  that  in 
this  instance  the  recovery  would  have  been 
good,  had  the  writ  of  entry  been  brought 
against  the  husband  and  wife.  (k). 

In  support  of  the  opinion  that  the  estate- 
tail  would  have  been  barred  by  a  recove- 
ry, duly  suffered  upon  a  voucher  of  the 
husband,  and  a  voucher  over  by  him,  Mr. 
Pigott  himself  may  be  quoted  as  an  autho- 
rity. In  page  67,  he  puts  this  case  :  **  if  lands 
are  given  to  husband  and  wife,  and  the 
heirs  of  the  body  of  the  husband  remain^ 
*'  der  to  a  stranger,  and  the  husband,  discon- 
tinues by  fine  or  feoffment,  or  grants  the 
lands  by  lease  and  release,  or  deed  of  bar- 
'^  gain  and  sale  inrolled,  and  a  writ  of  en- 
try is  brought  against  conusee,  feofee,  or 
grantee,  and  he  vouches  the  husband 
"  alone,  who  vouches  the  common  vouchee : 
*'  this  common  recovery  is  good,  and  bars 
*^  the  estate-tail  and  all  remainders,  but  not 
"  the  wife's  estate.^' 

(A;)  Pigott  oh  Heeoveries,  70.    Owen  and  MoiigaiiCs  Co.  3.  Cd  5«^ 
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To  all  these  cases  one  general  observation 
may  be  applied.  In  each  instance  the  re^ 
covery  was  defective^  on  the  ground  that 
it  was  suffered  by  the  husband  as  tenant^  and 
not  a  vouchee.  A  recovery  suffered  by 
hiim  as  vouchee  would  have  been  free  from  [  57  ] 
objection,  provided  the  writ  of  entry  had 
been  prosecuted  against  some  person  in 
whom  the  freehold  had  been  vested,  by 
means  of  a  conveyance  made  by  him.  For 
example,  in  Cuppiedike^s  case  (/),  husband 
and  wife  were  seised  to  them  and  the  heirs 
male  of  the  body  of  the  husband,  jKrith  re- 
mainder over;  and  the  husband  discontinu- 
ed, and  the  writ  of  entry  was  brought  against 
the  discontinuee ;  and  the  husband  was 
vouched,  and  he  vouched  over.  This  reco- 
very was  held  a  good  bar  to  the  remote 
e8tate>-tail  of  the  husband,  and  the  remain- 
ders,  &c.  expectant  on  the  estate.  The  lan- 
guage of  the  judgment,  as  reported  by  Lord 
Cokf,is,^  **  This  recovery  shall  bind  the  re- 

*  mainder ;  for  here  was  a  lawful  tenant  to 

*  the  precipe,  and    although   Francis  (the 

*  husband),  who  had  the  estate-tail,  be  only 
V  vouched,  and  not  Elizabeth  (the  *  wife), 
'  who  had  a  joint  estate  with  him,  yet 
'  Francis  coming  in  as  vouchee^  he  comes  in, 

*  in  privity   of  the  estate-tail,  and  not  of 

*  any  other  estate ;  and  the  recoveror  in 

.   (0  a  Co.  6. 
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^^  value  gave  recompense  to  the  tail  which 
**  Francis  had,  and  to  the  remainders  over^^' 
[  58  ]  Another  distinction  to  be  collected  from' 
the  case  in  Ptgotfy  p«  38^  is^  that  whetttfae 
husband  and  wife  are  seised  to  them  as  te- 
nants by  intireties,  and  to  the  heirs  of  the 
body  of  the  husband,  so  that  there  is  a  joint- 
freeholil  in  the  husband  and  wife,  and  the* 
inheritance  in  the  husband  do\e\y ;  tliui' 
estate-tail  is  to  be  barred  either  by  a  teea^ 
very  suffered  by  the  husband  and  wife, 
jointly  as  tenants,  or  by  the  husband  nlone 
as  vouchee;  so  that,  though  the  husband' 
alone  may  makcy  he  alone  cannot,  under 
these  circumstances,  and  with  a  view  to  bar 
his  estate-tail,  be,  a  good  tenant  to  the  writ 
of  entry.  Such  is  the  conclusion^  amd  b/ 
strange  one  it  is,  from  Owen  and  Morgan^ $ 
case  {m).  The  point  will  be  nfore  minutely 
examined  in  considering  the  doctrine  of 
Voucher. 

In  practice,  a  question  frequently  arises^ 
whether  a  mere  trustee  may,  either  alone^  or 
with  the  consent  of  the  cestui  que  trust ,  lend' 
his  assistance  towards  suffering  a  recovery.' 
This  question  is  more  important  when  there 
is  a  declared  trust  for  supporting  contin- 
gent remainders. — It  is  agreed,  the  recovery 
will  be  good  at  law,  and  though  equity  will 

(fit)  3  Co.  5,  a  View  of  the  Rule  in  Shelley  V 

3  Co.  6,  b.  ease,  87. 
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not  compel  the  trustee  to  join  in  the  proceed- 
ings for  suffering  a  recovery,  the  better  opi- 
nion seems  to  be,  they  will  not  charge  him 
with  a  breach  of  trust  for  giving  his  concur- 
rence. 

Trustees,  however,  are  very  cautious  how  [  59  ] 
they  join  in  any  acts  which  may  affect  the 
interest  of  third  persons ;  and  purchasers 
under  titles  so  circumstanced  feel  conside- 
rable difficulty  in  being  satisfied  of  their 
secvri ty«  This  point  was  examined,  and 
fully  discussed,  in  the  case  of  Moody  v.  Wal^- 
tfrs  (n) ;  and  though  the  decision  supported 
the  recovery,  the  arguments  adduced  as 
props  to  sustain  the  title,  show  that  the 
general  question  is  attended  with  as  much 
difficulty  as  there  was  prior  to  that  deci- 
sioQ« 

Other  points  peculiar  to  equitable  reco- 
veries have  been  noticed  under  the  division 
in  whfch  they  are  considered* 

It  remains  only  to  be  observed  under  this 
head,  that  a  termor  for  years j  or  other  per- 
son having  a  chattel  interest,  caimot  be  a 
good  tenant  to  a  writ  of  entry.  That  there 
may  be  a  good  tenant  to  a  writ  of  entry  by 
big  means,  he  must  make  a  feoffment  and 
gain  the  freehold  by  disseisin ;  the  better 
opinion  is  that  the  feoffment  of  a  tenant  for 
years  will  gain  the  freehold. 

(ft)  16  Ves.  jun.  283. 
VOL.    I.  P 
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I 

Indeed  no  doubt  could  have  been  reason- 
ably entertained  on  this  point,  if  the  court 
of  King's  Bench,  and  afterwards  the  House 
of  Lords,  had  not  decided  the  contrary  in 
Taylor  v.  Horde  (o). 

Lord  i/flrrftt;/cA:e  viewed  the  feoffment  of 
a  tenant  for  years,  as  acquiring  the  free- 
hold (p);  so  does  Mr.  Butler  in  his  excellent 
_  note  to  Co.  Litt.  330,  b  :  and  it  is  hardly 
[  60  ]  possible  to  conceive  on  what  principle  of 
tenure  the  decision  of  Taylor  v.  Horde  can 
be  supported.  And  on  recent  occasions 
the  courts  have  allowed  that  Lord  Mans-- 
yield's  doctrine  in  that  case  cannot  be  sus- 
tained. To  these  observations  it  may  be 
added  that  Mr.  Pigott  (q)  admits,  that 
though  a  tenant  to  the  praecipe  be  abso- 
lutely necessary  in  every  common  reco- 
very, yet  if  it  be  by  disseisin,  it  is  good  in 
many  cases.  Lord  Mansjield  does  not  con- 
trovert this  doctrine.  The  point  on  which 
he  differs  is,  that  a  termor  for  years  cannot 
by  his  feoffment  gain  the  freehold  by  dis- 
seisin. '  Aware,  however,  that  his  argu- 
ment rested  on  grounds  which  were  disput- 
able, he  resorted  to  the  common-law  doc- 
trine of  fraud,  and  attacked  the  recovery 
in  Taylor  v.  Horde,  oji  l?hat  head. 

(o)  1     Burr.  60.    Cowper,  (^r)  Pig.  Rec.  40. 

689.     5  Bro  P.  Cas.  247.  And  see  Lincoln  ColUge 

(p)3  Atk.  140.     3  Atk.  case,  3  Co.  59. 
^9. 
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At   what  Time  the  Tenant  must  have  Me[  61  ] 

Freehold. 

By  the  common  law,  it  was  necessary  that 
the  tenant  should  actually  have  beeii  seised 
of  the  freehold  during  the  pendency  of  the 
6Hit,  and  at  some  time  before  the  recovery 
was  suffered,  in  other  words,  judgment 
given ;  and  consequently  that  livery  of 
seisin,  when  such  livery  was  necessary, 
should  have  been  made,  or  the  deeds  have 
been  executed,  &c.  before  judgment  given 
(r).  Now  by  the  statute  law,  it  is  suffi- 
cient that  the  deeds  making  the  tenant  to 
the  pnecipe,  or  writ  of  entry,  should  appear 
to  be  dated  in  the  term  in  which  the  reco- 
very is  suffered,  although  they  are  exe- 
cuted after  judgment  given,  or  even  writ  of 
seisin  awarded . 

By  the  statute  of  14  Geo.  2.  c,  20.  it  is 
recited,  ''  that  it  has  frequently  happened 
^*  that  the  deeds  for  making  the  tenants  to 
*"  the  writs  of  entry,  or  other  writs  for  suf- 
**  fering  common  recoveries,  have  been 
"  lost,  or  that  the  fines  or  deeds,  making 
^  the  tenants  to  the  said  writs,  have  not 
**  been    levied   or   executed    till    after  the 


judgment  given  in  such  recoveries,  andr  gg  ] 
**  the   writ    of  seisin   awarded,   by    reason 
"  whereof  great  doubts    have  arisen  whe- 
"  ther  such  recoveries,  for  want  of  proper 

(r)  Lacey  v.  Williams,       1  Salk.  508.  1  Lord  Raym.  227, 

F   2 
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*^  tenants  to  the  writs,  are  good  and  effec- 
^*  tual  in  law-" 

And.  ^^  to  prevent  such  doubts  for  the 
**  future,  and  to  render  common  reCo- 
^^  veries  more  certain  and  effectual/* 
among  other  things  it  is  enacted  {s),  ^'  that 
^^  from  and  after  the  commencement  of  this 
**  act,  every  recovery  already  suffered,  or 
*^  hereafter  to  be  suffered,  shall  be  deemed 
'^  good  and  valid  to  all  intents  and  pur<- 
poses,  notwithstanding  the  fine,  or  deed 
or  deeds,  making  the  tenant  to  such  writ, 
"  should  be  levied  or  executed  after  the 
time  of  the  judgment  given  in  such  reco- 
very, and  the  award  of  the  writ  of  seisin 
as  aforesaid,  provided  the  same  appear  to 
^'  be  levied  or  executed  before  the  end  of 
•*  the  term,  great  session,  session,  or 
assizes,  in  which  such  recovery  was 
suffered,  and  the  persons  joining  in  such, 
recovery  had  a  sufficient  estate  and  power 
"  to  suffer  the  same  as  aforesaid." 

To  bring  a  case  within  the  provisions  of 
this  act,  care  should  be  taken  to  date  the 
recovery  deeds  on  some  day  within  the 
term.  In  legal  intendment  the  deed  is  sup- 
posed to  be>  executed  on  the  day  of  the 
date. 

The  object  of  the  act  has  by  some  pro- 
fessional gentlemen   of  distinguished   emi*- 

{s)  Sect  & 


4€ 


WRIT   OF    ENTRY.        •  65 

nence  been  supposed  to  have  been,  to  make 
the  date  or  internal  evidence  of  the  deed  itself 
decisive  of  the  validity  of  the  recovery,  with- 
out' allowing  any  evidence  to  be  given  re-[  63  ] 
specting  the  time  of  the  execution :  so  that   , 
the  recovery   may  be   good,  although  the 
deeds  are,  in  point  of  fact,  executed  after  the 
term  ;  provided  they  are  dated  within  the 
term.      This   practice    ought     not   to   be 
adopted,  unless  from  circumstances  it  should 
become  indispensably  necessary.     In  legal 
proceedings,  the  old  maxim  of  via  trita,  via 
tuta,  cannot  be  too  implicitly  observed. 

To  avoid  all  question  on  the  construction 
of  the  act,  the  deed  should  be  executed  as 
well  as  dated,  within  the  term. 

This  caution,  originally  suggested  from 
principle,  is  now  become  necessary  from  ex- 
perience. A  gentleman,  of  the  first  emi- 
nence, has  given  an  opinion  that  a  title^  de- 
pending on  a  recovery,  cannot  be  safely  ac- 
cepted, unless  the  recovery  deed  be  execut- 
ed, at  least  before  the  end  of  the  term,  by 
those  in  whom  the  freehold  resides.  In  his 
construction  of  the  act,  the  words, "  appear, 
**  &c.^^  mean  appear  in  evidence,  ayd  do  not  re- 
fer to  the  internal  evidence  of  the  deeds  them- 
selves. There  are,  however,  strong  grounds  for 
trying  to  establish,  whenever  circumstances 
shall  require  it,  the  construction  given 
to  the  words  of  the  statute,  by  those  who 
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wish  to  make  the  internal  evidence  of  the 
deed  concltrsive.  This  construction  be- 
comes more*  obvious,  when  the  object  of 
the  statute,  and  the  nature  of  the  provisions 
collectively,  are  considered. 
[  64  ]  For  this  was  a  remedial  ktw,  made  with 
a  view  to  supply  defects,  and  for  the  secu- 
rity of  titles  depending  on  recoveries  ;  and 
is  it  not  fair  to  argue  that  in  asking  the  word 
•'  appear/'  the  legislature  adverted  to  the 
internal  evidence  of  the  deed,  since  by  that 
alone  a  purchaser  is  guided,  and  by  that 
alone  he  can  be  protected  from  fraud  ?  , 

It  must  be  admitted,  however^  that  this^ 
construction  is  more  diMeult,  on  the  recital 
than  it  is  on  the  words  of  the  enacting  clause. 
On  the  recital,  it  may  be  insisted  in  argu- 
ment, that  the  sole  object  of  this^^  legislative 
provision  was  to  remedy  the  defect  arising 
from  a  delay  to  execute  the  deeds,  &c.  till 
judgment  given,  or  writ  of  seisin  awarded ; 
and  then  with  a  qualification  that  the  deeds 
should  be  executed  within  the  term* 

It  is  to  be  renpiembered  that  a  fine  ac- 
knowledged in  the  vacation,  and  levied .  as  of 
the  precedii%  term,  will  support  a  recove- 
ry suffered  in  that  term  {t). 

Thus,  by  the  common  law,  a  recovery 
suffered  defectively  becauiegood  eventually^ 
by  reason  of  an  assurance  levied  in  point  of 

(/]  Lord  Say    and    Seie's "  case,  10  Mod.  43.     ' 
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feet,  after  the  end  of  the  term  :  but  the 
ground  of  this  case  is  to  be  found  in  the 
leaving  of  estoppels  and  the  nature  of  re- 
cords. The  record  must  be  tried  by  its 
own  internal  evidence,  and  the  courts  will 
not  admit  it  to  be  shown  at  what  time  the 
fine  was  acknowledged  ;  and  the  result  is, 
that  the  fine  is  considered,  as  it  appears  to 
be,  as  a  fine  levied  in  the  same  term  in  which 
the  recovery  was  suffered. 

In  some  cases  it  may  be  expedient  to  ^ 
resort  to  a  practice  warranted  by  this  rule 
of  law,  and  to  levy  a  fine  in  the  vacation  ; 
and  as  of  the  preceding  term,  to  supply  a 
defect  or  omissiofi  to  vest  the  freehold  in 
the  person  named  tenant  in  the  recovery 
prior  to,  or  before  the  end  of  the  term  in 
which  the  recovery  may  have  been  suf- 
fered. 

Instances  in  which  a  Recavery  will  be  good,  [  65  ] 
•  dithough  the  actual  Freehold  of  the  pcN^ticu- 
lar  Lands  is  not  in  the  Person  named  us 
Tenant  in  the  Writ  of*  Entry. 

In  general  the  person  in  wbpm  the  free- 
hold of  each  parcel  of  the  land  resides, 
either  in  his  own  right,  or  by  means  of  a 
conveyance  made  to  him  for  the  purpose, 
by  the  different  owners,  ought  to  be  named 
tenant  in  the  writ  of  entry; 
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To  this  general  rule  there  ^re  three  ex^ 
ceptions. 

Fint.  At  the  common  law,  when  lands> 
parcel  of  a  manar,  are  granted  for  life,  or  m 
tail,  the  reversion  remains  parcel  of  the  manor 
(u).  In  this  case,  a  recovery  suffered  of  the 
manor^  will  include  the  lands  of  which  the 
reversion  is  in  the  lord  ;  or  rather,  and  more 
correctly  speaking,  the  reversion:  for  the 
recovery  being  suffered  of  the  manor^  and 
the  reversion  being  parcel  of  the  manor,  the 
reversion  passes  inclusively  (jp).  Had  the 
lands  been  severed  from  the  manor,  so  that 
C  66  ]  they  did  not  remain  parcel  of  the  manor, 
the  recovery  would  havff  been  voidable,  a& 
to  the  reversion  {y)* 

This  instance  owes  its  existence  to  the 
principles  of  tenure^  and  the  nature  of  a 
manor.  The  reversion  of  the  lands  re- 
mains parcel  of  the  manor  ;  and  the  manor 
consequently  includes  this  reversion:  and 
whoever  recovers  the  manor  recovers  a  title 
to  the  reversion  (;:).  So  the  person  who 
recovers  a  manor,  or  to  whom  a  manor  is 
conveyed,  gains  a  title,  even  to  have  lands 
which  shall  esjcheat ;  and  the  escheated  lands< 
will  pass  by  a  will  made  before  the  escheat 

(u)  Litt.  s.  591.  (x)  Pig.  Recov.  4K 

Co.  Lkt.  324,  b.  Jenk.  Cent,  311. 

Pifif  on  Recoveries,  41.  (y)  Co.  Litt.  325.  a* 

Johnson  V.  Earl  of  Derby,  \z)  Pig.  Recov.  45. 
Pig.  Rec.  201. 


WBIT   OF    ENTRY.  66 

{a) :  for  lands  when  escheated  come  m  lieu 
of  the  services,  and  are  a  consequence  of 
feignory •  Ti\kt  freehold  lands  held  of  a  manor 
ftnd  purchased  by  the  lord,  do  not  become 
piurcel  of  the  manor  {b).  It  is  otherwise  of 
lands  of  copyhc^d  tenure^  for  they  are  not 
within  the  statute  of  quia  emptores  (c). 
Besides  copyhold  lands  are  parcel  of  the 
muior ;  and  the  effect  of  a  purchase  by  the 
lord,  is  to  extinguish  the  copyhold  tenure : 
while  freehold  lands  are  held  of  the  lord  of 
the  manor ;  and  by  a  conveyance  of  the 
lands  to  him,  the  seignory  is.  extinguished 
in  the  land  or  in  the  tenancy.  When  a  manor, 
is  leased  for  life,  c^iteepting  an  acre,  &c.  the 
acre  is  not  parcel  of  the  manor  during  the 
continuance  of  the  estate  for  life  {d) ;  con- 
sequently  this  acre  will  not  pass,  by  a  grant 
of  the  reversion  of  the  manor.  But  if  the 
ferersion  of  the  manor  and  the  excepted 
acre  continue  in  the  same  person  till  the 
estate  for  life  be  determined,  the  acre  will 
again  become  parcel  of  the  manor  ;  and  may 
pass,  inclusively,  by  a  grant  of  the  manor. 
Secondly,  The  act  of  14  Greo.  II.  c.  20. 
renders  it  unnecessary  to  procure  a  surrender 
from,  or  the  concurrence  of,  persons  whose 

(a)  Pec  Lord  Mansfield  in  (c)  18  Ed.  I. 

Roe  ¥.  Griffiths,  4  Borr.  1961.  {d)  Co.  Litt.  324.  b. 

{b)  Jenk.  Cent  232.  Pig.  Recov.  46. 

Lewwm  y.  Biaekwall,  Skin.  5  Co.  11,  b.  cites  38  H.  6» 

IKL  33,  b. 
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[  67  Instates  depiend  on  freehold  leases,  viz.  leasejf 

under  rents  thereby  reserved.      After  reciting 

that  '*  several  leases  have  been  heretofore, 

'^  and  are  heteafter  likely  to  be  made,  of 

••  honors,  castleS)  manors,  lands,  tenements^ 

"  and  hereditaments,  for  one  or  more  »Hf6 

^*  or  lives,  under  particular  rent^  thereby 

^^  reserved,  and  to  be  reserved,  and  that  pro^ 

"  curing  surrenders  of  such  freehold  leases, 

*^  or  the  tenants  thereof  to  join,  in  order  to 

*^  make  tenants  to  the  writs  of  entrvior 

"  other  writs  for  suffering  common  recove- 

*'  ries,  frequently  occasions  great  trouble, 

^'  difficulty,  and  expense  to  tenants  in  tail, 

"  and  the  same  cannot,  irtimany  caseR,  be  ob- 

"  tained,  by   reason  of  the  uncertainty  in 

^'  whom  the  legal  estate  of  freehold  under 

"  such  leases  are  vested,  and  also  by  reason 

'^  of  the  disabilities  and  incapacities  of  such 

^'  lessees,  or  persons  claiming  under  them, 

^^  by  means  whereof  purchasers  and  family 

"  settlements  are  often  delayed,  and  may  be 

*'  in  great  danger  of  being  defeated,  if  some 

**  proper  remedy  be  not  provided/^ 

The  act  enacts  (e),  for  remedy  thereof, 
**  that  all  common  recoveries  suffered,  or  to 
"  be  suffered,  in  his  Majesty's  court  of  Com- 
**  mon  Pleas  at  Westminster,  or  in  any  other 
"  court  of  record  in  the  principality  of  Wales, 

{€)  14  Geo.  2,  c.  20,  Sec.  1.  i 
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or  in  any  of  the  counties  palatine^  or  in 
any  other  court,  having  jurisdiction  of  the  [  68  ] 
•^  same,  of  any  honors,  castles,  manors, 
**  lands,  tenements  or  hereditaments,  with- 
"  out  any  surrender  or  surrenders  of  such 
"  lease  or  leases,  or  without  the  concurrence, 
or  any  conveyance  or  assurance  from  such 
lessee  or  lessees,  or  other  person  or  per- 
"  sons  claiming  under  such  lessee  or  lessees, 
"  in  order  to  make  good  tenants  to  the 
•'  writs  of  entry  or  other  writs,  whereupon 
*'  such  recoveries  have  been,  or  shall  be  had 
•^  or  suffered;  shall  be  as  valid  and  effectual 
in  law,  to  all  intents  and  purposes  what- 
soever, as  if  such  lessee  or  lessees,  or  any 
**  other  person  or  persons  claiming  under  him, 
het,  or  them,  had  conveyed,  or  joined  in  con-- 
veying,  or  shall  convey  or'  join  in  conveying, 
a  good  estate  of  freehold  to  such  person  or 
persons  as  has  or  have  been,  or  shall  be- 
"  come  tenant  or  tenants  to  such  writs  of 
'**  entry,  or  other  writs,  whereupon  such 
"  common  recoveries  have  been  or  shall  be 
"  suffered/' 

And  it  is  provided  (/)  "  That  nothing  in 
"  this  act  contained  shall  extend,  or  be  cori- 
"  strued  to  extend,  to  make  any  common 
"  recoveries  valid  and  effectual  in  law,  un- 
"  less  the  person  or  persons  intitled  to  the 

(/)  14  Geo.  2,  €•  20,  Sec.  2. 
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^^  first  estate  for  life,  or  other  greater  estate 
*^  (in  case  there  be  no  such  estate  for  life  in 
''  being)  in  reversion  or  remainder  next  ^ter 
'^  the  expiration  of  such  leases  has  or  have, 
r  60  y^  hy  9ome  lawful  act  or  means,  conveyed 
^'  or  assured,  or  joined  in  conveying  or  as- 
''  suring,  or  shall  by  some  lawful  actor  mean» 
'^  convey  or  assure,  or  join  in  conveying  or 
'^  assuring,  an  estate  for  life  at  the  leasts 
'^  to  such  person  or  persons  as  has  or  have 
'^  been,  or  shall  become  tenant  or  tenants  to 
'*  the  writs  of  entry,  or  other  writs,  where- 
'^  upon  such  common  recoveries  have  been 
**  or  shall  be  suffered/^ 

From  the  exception  it  will  be  collected^ 
that  this  act  does  not  extend  to  persons  who 
have  estates  of  freehold,  by  act  of  law,  as 
tenants  by  the  curtesy,  or  in  dower ;  or  per- 
sons having  estates  for  life  under  marriage 
settlements,  wills,  &c.  or  by  any  other  mean» 
than  leases  at  reserved  rents. 

This  branch  of  the  statute,  in  its  positive 
and  enacting  part,  is  founded  on  the  prin- 
ciple of  the  common,  law,  as  it  applied  ta 
lands  granted  for  particular  estates,  when 
the  reversion  continued  parcel  of  a  manor. 
In  practice  it  was  difficult  tO  obtain  the  con- 
currence of  these  lessees  ;  and  though  they, 
or  those  in  whom  their  estate  is  vested,  still 
are  the  persons  against  whom  a  writ  of  entry 
in  a  real  adverse  action  must  be  brought,  it 
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was  perfectly  reasonable  to  dispense  with 
their  concurrence  in  a  common  recovery^ 
which  is  now  merely  a  species  of  common 
assurance. 

The  act,  it  is  observable,  gives  validity  to 
all  recoveries  suffered  prior  to  the  act.  But 
by  a  proviso,  there  is  a  saving  which  pro- 
tects the  titles  of  those  who  should  have 
availed  themselves  of  their  rights  of  entry 
&c.  anterior  to  the  l6th  June^  1740. 

And  it  is  assumed,  that  the  law  is  not 
altered,  except  for  the  purpose  of  aiding 
recoveries,  as  common  assurances.  On  this 
ground  it  is  assumed,  that  at  present^  as  for- 
merly, every  real  adverse  action  must  be 
brought  against  the  actual  freeholder,  al- 
though he  holibs  under  a  lease  at  a  reserved . 
rent. 

And  it  may,  perhaps,  be  contended,-  that 
a  common  recovery,  suffered  with  the  assist- 
ance of  a  lessee,  having  the  immediate  free-- 
holdy  would  be  good,  without  the  cdncur- 
rence  of  the  reversioner,  entitled  to  receive 
the  rent  payable  by  such  lessee,  though  the 
concurrence  of  such  lessee  is  no  longer  essen- 
tial, as  formerly,  to  the  validity  of  a  com- 
mon recovery. 

In  Goodtitle,  on  demise  of  Bridges  v, 
Duke  of  Chandos  {g),  Lord  Mansjieid  ob-E  70  j 

(g)  1  Burr.  1072. 
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served,  5^  it  is  now  fully  settled  and  est^ 
^^  blished,  that:  tenant,  in  tail  may,  if  .he 
•'  pleases,  either  turn ;  his  estate-tail  into  a 
"  fee,  or  alienate  it  for  his  own  benefit  by 
"  duly  suffering  a  common  recovery  ;  but 
**  he  must  have  a  sufficient  estate  and  power 
*'  to  qualify  him  to  sufifer  such  recovery, — he 
*'  must  either  be  the  tenant  in  tail  in  pps- 
^*  session,  or  he  must  have  the  concurrence 
**  of  the  freeholder  who  claims  under  the 
'''same  settlements.  This  principle  is  ad- 
"  hered  to  by  the  statute  of  14  Geo-  II.  c.  20. 
**  The  tenant  for  life  whose  consent  is  neces- 
'*  sary  to  the  tenant  in  tail  in  remainder,  to 
*^  enable  him  to  cut  off  the  intail,  is  not  the 
*^  lessee  of  the  land  under  a  benejicial  lease  ; 
*'  but  the  original  tenant  fipr  life  claiming 
'*  under  the  family  settlement,  and  having  a 
"  life  estate  settled  upon  him  prior,  in  order 
^*  of  succession,  to  the  other^s  remainder 
^*  in  tail/' 

These  observations  are  introduced,  for  the 
purpose  of  remarking,  that  it  is  immaterial 
whether  the  first  tenant  for  life  has  the  free- 
hold under  the  same^  or  a  rfi^rm^  settlement, 
or  under  aiiy  other  conveyance,  or  a  will. 
At  the  common  law,  with  the  exception 
already  noticed,  the  person  who  had  the 
[  71  ]  freehold  under  a  benejicial  lease,  was  the  per- 
son whose  concurrence  was  necessary  ;  and 
though  the  statute  has  dispensed  with  the 
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necessity  of  his  concurrence,  does  it  follow 
that  his  concurrence  will  not  answer  the  pur- 
pose 1  Even  when  the  reversion  on  leases  for 
lives,  remained  parcel  of  the  manor,  a  com- 
mon recovery  could  not  have  been  suffered 
of  the  particular  tenements  vested  in  these 
lessees  distinctly  from  the  manor,  without 
the  concurrence  of  the  lessees,  although  their 
reversion  and  services  would  ha^fe  passed  in- 
clusively by  a  recovery  suffered  of  the  manor, 
of  which  they  were  parcel.  Before  a  conclu- 
sion that  the  concurrence  of  a  tenant  under  a 
beneficial  lease  will  not  be  sufficient,  can  be 
drawn,  thestatute  of  14  Geo. II.  must  be  con- 
strued to  have  made  a  material  alteration  in 
the  law  on  this  subject ;  and  to  have  re* 
stricted  a  tenftlt  in  tail  from  availing  hinj- 
self  of  the  concurrence  of  the  person  who, 
actually,  and  in  point  of  law,  is  the  free- 
holder. The  act  has  no  words  of  exclusion. 
It  places  the  recovery  suffered  under  the 
remedial  part  of  the  act,  on  the  footing  of  a 
recovery  duly  suffered  at  the  common  law  : 
thus  allowing  the  inference,  and  even  afford- 
ing the  illustration,  that  the  recovery  duly 
suffered,  according  to  the  rules  of  the  com- 
mon law,  is  to  be  supported. 

The  proviso  is  merely  to  controul   the[  72  ] 
enacting  clause,  and  to  show,  that  tenaqt  in 
tail,  when  he  availed  himself  of  the  provi- 
sions of  the  act,  was  not  to  be  competent  to 
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suffer  a  common  recovery^  unless  he  had  the 
ioKmediate  estate-tail,  or  obtained  the  con-^ 
currence  of  the  freeholder  intitled  to  the 
receipt  of  the  reserved  rent. 

In  this  place  it  may  be  observed  as 
highly  probable,  that  the  necessity,  at  jthe 
common  law,  of  the  concurrence  of  the 
freeholder,  though  a  mere  beneficial  lessee, 
or  a  usufructuary  occupier,  in  suffering  reco- 
veries, &c.  gave  rise  to  leases  for  years, 
determinable  on  lives,  so  common  in  the 
western  counties,  as  preferable  to  leases 
for  life.  Another  advantage,  indeed,  re- 
sulting from  this  species  of  lease  is,  thafc 
renewals  may  be  .  granted  of  additional 
interests,  by  way  of  interesse  termini,  so  as 
not  to  affect  the  remedy  for  itkit  or  benefit 
of  the  covenants  under  former  leases.  A 
still  further  advantage,  resulting  from  these 
leases  for  terms  is,  that  the  renewal  may  be 
made  without  a  surrender  by  mortgagees, 
trustees,  &c.  and  the  legal  title  under 
the  subsisting  term  may  be  left  undisr 
turbed. 

Thirdly.  Recoveries  will  be  good  as  be-» 
tween  the  parties  themselves  and  their  heirs, 
notwithstanding  the  freehold  is  not  in  the 
person  named  as  the  tenant  in  the  writ  of 
entry.  Between  these  parties,  and  all  who 
f  74  ]  claim  under  them,  the  recovery  operates  as 
a  conveyance,  and  has  the  effect  of  an  estops 
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peH/k)»  On  this  point  some  further  obser-* 
vations  will  be  added,  in  considering  reco- 
veries, by  estoppel  (i). 

Regulations  by  Statute j  concerning  the  £rt-C  74  J 
dence   of  Recovery^   from    Deed   making 
Tenant  to  the  Writ  of  Entry. 

The  statute  of  14  Geo.  II*  c.  20,  as  has 
already  been  observed,  has  made'  recoveries 
good,  notwithstanding  the  fine  or  deed 
making  the  tenant  to  the  writ  of  entry, 
shall  be  levied  or  executed  after  the  time  of 
the  judgment  given  in  such  recovery,  and 
the  awsuti  of  the  writ  of  seisin,  provided 
the  same  appear  to  be  levied,  or  executed, 
before  the  end  of  the  term,  &c.  in  which 
mch  recovery  inA  suffered,  and  the  persons 
joining  in  such  recovery  had  a  sufficient 
estate  and  power  to  suffer  the  same. 

By  the  same  statute  (i),  for  the  purpose  of 
protecting  purchasers  from  n^lect,  ''  in  en- 
tering recoveries  of  record,  purchase!^ 
hima  jide^  and  for  a  valuable  considera- 
ticm,  and  all  claiming  under  them,  having 
been  in  possession  of  the  purchased  estate, 
ifT  estates,  from  the  time  of  such  purchase, 
shall  and  may,  after  the  end  of  SO  years 
fnm  the  time  of  such  pur  chase, ^^  (not  the 
time  of  suffering  the  recovery,)  "  produce 

(%)  Supra,  5«  [k]  Sec. 
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'*  in  evidence  the  deed  or  deeds,  making  a 
^*  tenant  to  the  writ  or  writs  of  entry,  or 
**  other  writs  for  suffering  a  comnaon  reco- 
[  75  ]*'  very,  or  common  recoveries,  and  de- 
**  daring  the  uses  of  a  recovery  or  re- 
*'  coveries ;  and  the  deed  or  deeds  so 
'*  produced  (the  execution  thereof  being 
^'  duly  proved)  shall  in  all  courts  of  law  and 
*^  equity, ''i>e  deemed  and  taken  as  a  good 
''  and  sufficient  evidence,  for  such  purchaser 
^'  and  purchasers,  and  those  claiming  under 
**  him,  heri  or  them,  that  such  recovery  or 
•*  recoveries  was  or  were  duly  suffered,  and 
*'  perfected,  accor^fin^  to  the  purport  of  such 


same  should  appear  not  to  be  regularly  en^ 
tered  on  record :  provided  always  that  the  . 
person  or  persons  making  such  deed  or 
deeds  as  aforesaid,  and  declaring  the  uses 
of  a  common  recovery  or  recoveries,  had 
a  sufficient  estate  and  power  to  make  a 
'^  tenant  to  such  writ  or  writs  as  aforesaid, 
"  and  to  suffer  such  common  recovery  or 
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That  this  statute  may  apply,  the  deed 
must  be  sufficiently  formal  to  show,  that  the 
steps  intended  to  be  taken,  for  the  purpose 
of  suffering  the  recovery,  were  such  as  were 
proper  for  suffering  an  effectual  recovery* 
The  act  does,  in  effect,  make  the  deed  evi- 
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dcoce  of  the  recovery,  in  those  instances 
which  are  within  the  scope  of  the  statute. 
Hence  the  object  and  the  use  of  the  clause^ 
declaring  the  intent  of  the  conveyance^  for 
making  a  tenant  to  the  writ  of  entry ^  and 
detailing  the  substance  of  the  intended  pro-  [  76  3 
oeedings.  In  transactions  of  considerable 
ioiportance,  in  which  security  of  title  id 
more  an  object  than  economy  in  expence, 
the  common  form  which  details  the  order 
i^the  proceedings  should  be  observed.  This 
form^  with  a  general  notice  of  the  variations 
which  take  place  under  different  circum« 
stances,  will  be  added  in  tlie  Appendix^  page 
481.  It  may  be  proper  also  to  observe  that 
the  deed  is  evidence  of  the  r^ularity  of  the 
proceedings  in  those  instances  only,  in  which  > 
ikere  are  not  any  proceedings  to  rebut  the  pre^ 
smmptiony  or  in  which  the  irregularities  nre 
in  the  entries. 

QT  Cases  in  which  the  Law  does,  and  does  not^  [  77  J 
admit  of  the  Presumption  that  there  was  a 
good  Tenant  to  the  Writ  of  Entry. 

In  some  cases,  the  courts  will  presume 
the  concurrence  of  the  freeeholder  in  the 
recovery ;  for  instance,  when  the  possession 
has,  for  a  long  time,  accompanied  the  title 
mider  the  recovery  (/;. 

Or  when  there  has  been  collateral  evi<« 

(/)  GreetL  r.  Pnmd^  1  Mod.  117. 

6  2 
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dence,  to  raise  the  presumption  of  a  suu 
render  by  the  person  in  whom  the  freehold 
was  vested  ;  as  entries  in  the  attomey^s 
books  of  a  surrender  prepared  and  paid 
for  {m). 

Eixcept  when  there  are  circumstances  to 
raise  the  presumption,  (as  possession,  under 
the  recovery,  or  the  like,)  the  court  will  IKHl 
presume  a  surrender  (n). 

And  though  a  recovery  would,  under  cir-^ 
cumstances,  be  presumed  to  be  good,  yet 
the  presumption  may  be  rebutted,  by  the^ 

production  of  deeds,  which  show  a  defect  of 
title  under  the  recovery,  and  prove  that 
T  ^8  1  there  was  not  a  good  tenant  to  the  writ  ot 
entry^  and  then  the  recovery  may  be  im^^ 
peached  (<»)* 

The  general  outline  of  the  doctrine  of  thft 
presumption  of  law,  as  it  applies  to  this 
subject,  is  fully  explained  by  Lord  Mans^ 
field y  in  giving  judgment  in  the  case  of 
Ooodtitle  ex  d^m.  Bridges  v.  Duke  qfChafi" 
dos[p).  He  said,  "  Where  a  person  has 
'^  power  to  suffer  a  recovery,  and  thereby 
**  bar  the  estate-tail,  omnia  prcesumunfur 
'^  rite  et  solemniter  acta,  until  the  contrary 

(m)  Warren  on  the  Hemise  (o)  Keen  ex  dem.  Earl  of 

of  Webb  V.  Grenville,  2  Stra.  Portsmouth  v.  Earl  of  Effing*- 

1129.  2  Burr.  107L  ham,  2  Stra.  1207. 

(n)     Goodtitle      on      dem.  {p)  2  Burr.  1073. 
Bridges  v.  Duke  of  Chandos, 
2  Burr.  1065. 
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^*  appears  ;  and  it  is  reasonable  that  it 
^*  should  be  so.  But  if  the  contrary,  shall 
^*  appear,  there  is  an  end  of  tlic  presump- 
^"  tion.  This  was  the  case  of  the  Earl  of 
"  Suffolk^ s  recovery,  upon  a  trial  at  bar  in 
*^  this  court  in  Easter  Term,  1747-  There, 
the  contrary  did  appear:  and  the  pre- 
sumption was  thereby  destroyed.  There 
were  blundering  deeds  actually  produced, 
which  appeared  clearly  to  be  wrong  ;  and 
*^  it  was  manifest,  upon  the  evidence  dis- 
"  closed,  that  there  was  no  good  tenant  to 
*^  the  praecipe.  It  was  therefore  impos- 
"  sible  for  the  court,  in  that  case,  to  pre- 
**  surae  that  there  was  one. 

^'  But  if  a  man   has  power  to  suffer   a 
"  recovery,  that  is,  a  solid  and  reasonable 
*'  ground  for  presuming  that  all  was  done  [  79  ] 
'*  rightly  and  regularly  ;    unless  something 
^*  to  the  contrary  shall  appear. 

"  So,  where  the  freehold  is  in  a  trustee 
"  for  the.  tenant  in  tail  himself,  and  u!ider 
'*  his  power  and  direction,  it  is  a  reasonable 
'*  and  just  cause  for  presuming  that  every 
**  thing  was  regularly  transacted. 

**  So,  where  tjie  person,  or  persons  in- 
'^  terested  to  object  against  tlie  validity  of  a 
"  recovery  have  had  an  opportunity  to  make 
^'  objections  to  it ;  but,  instead  of  doing 
"  so,  have  acquiesced  under  it,  and  not  at 
*^  all  dfepu ted  its  validity  ;    this  is  a  pre- 
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sumption  that  all  was  right  and  regular, 
^  forasmuch  as  they  never  did  object  to  it. 
^'  But  there  can  be   no  presumption  of 
^*  the  nature  of  eyidence,  in  any  case,  with- 
**  out  something  from  whence  to  make  it ; 
some  ground  to  found  the  presumption 
upon.  Whereas  here  is  absolutely  nothing 
from   whence    to   presume ;    no  sort  of 
ground  to  build  any  presumption  upon. 
The  single   pretence,  to  any   the   least 
ground   of  presumption    in   the  present 
case,  can  be  only  this,  that  no  tenant  in 
t^il,  in  remainder,  would  suffer  a  reco- 
very, without  first  getting  a  surrender  of 
the  life-estate,  in  jorder  to  make  it  valid 
*/  andjeffectuaL 

**  But  even  that  ground,  (slight  as  it  is,) 
*^  will  not  hold  in  the  case  now  before  us  ; 
£  80  ]"  for  it  does  not  at  all  appear,  upon  the 
report  of  the  judge,  that  Mr.  George 
Bridges  (who  suffered  the  recovery  in 
question)  had  the  least  intention  whatso- 
ever to  include  those  particular  lands  in 
the  recovery  which  he  suffered,  and  had  a 
full  power  in  himself  alone,  to  suffer,  of 
^^  all  the  rest  of  the  jcstate,  whereof  he  was 
at  that  time  tenant  in  tail  in  possession. 
He  was  then  in  possession  of  the  manor 
of  Keynsham,  and  of  other  lands  in  Keyns* 
liam  sufficient  to  answer  the  general  de- 
scriptipn  used  in  the  recovery^  relating 
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to  such  part  of  the  recovered  estates  as 
lay  in  Keynsham.  He  must  probably 
"  know,  or  have  been  informed  by  his  coun- 
sel or  agents,  that  he  could  have  no  such 
power  over  the  settled  part,  without  ob* 
taining  a  surrender  of  the  life^^state. 
'*  He  might  perhaps  be  satisfied,  that  he 
**  could  not  obtain  a  surrender  of  the  life* 
'*  estate  in  these  settled  lands :  or,  he 
*'  might  have  attempted  to  obtain  it,  and 
"  &iled  in  such  attempt. 

"  If  the  mere  single  fact  of  the  remainder- 
*^  man  in  tail  suftering  a  recovery,  was  alone 
^^  sufficient  to  ground  a  presumption  of  a 
*'  surrender  of  the  life-estate,  it  would  be 
"  in  the  power  of  every  remainder-man  in 
^^  tail  to  bar  the  estate-tail,  notwithstanding 
"  the  tenant  for  life  should  absolutely  refuse 
"  to  join  with  him  in  suffering  a  recovery. 
"  Therefore  it  is  necessary  that  there [  81  ] 
^*  should  be  facts  and  circumstances  to 
'*  ground  a  presumption  of  such  a  surren- 
"  der  upon. 

"  Whereas,  in  the  present  case,  it  is  so 
''  £Btr  from  being  reasonable  to  presume 
*^  that  there  was  such  a  surrender  from  the 
"  jointress,  in  order  to  bar  the  estate-tail  in 
^^  remainder,  and  give  the  power  of  disposal 
"  to  George,  in  prejudice  to  James  Bridges  ; 
''  that  there  aie,  on  the  contrary,  many  rea« 
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sons  to  induce  a  suspicion,  that  there  was 

not  such  a  surrender.     She  might  have 

more  regard  for  James  than  for  George  ; 

she  mjght  have  a  friendship  for  James, 

and  a  dislike  to  George  ;  she  might  think 

^*  it  wrong  or  unkind  to  hurt  the  reversi- 

^*  oner;  oreven  whim  and  peevishness  might 

'^  prevent  her  from  interfering  :  there  is  no 

^*  defining  the  various  reasons  she  might 

^'  have  to  hinder  her  from  surrending  her 

^^  life-estate  for  such  a  purpose* 

"  Mr.  George  Bridges  being  only  tenant 

**  in  tail  in  remainder,  and  the  life  estate, 

^*  under  the  same  settkmenty  still  subsisting 

at  the  time  of  his  suffering  the  recovery, 

it  is  clear  that  he  had  no  power  to  alien 

**  or  to  bar.     And  there  is  nothing  from 

whence  to  presume  a  surrender  of  the 

life-estate,  to  enable  him  to  do  so. 

If  he  had  a  power  to  bar  or  alien,  then 
indeed  no  presumption  could  have  been 
[  82  ]  '*  too  large,   in  order  to  prevent  slips  in 

legal  forms  and  methods  of  conveyance, 
and  effectuate  the  intention  of  a  person 
**  who  had  a  legal  right  to  do  such  an  act. 
^'  The  act  of  14  Geo.  II.  c.  20,  means  to 
preserve  the  same  negative  to  persons 
claiming  under  the  family  settlement  as 
they  had  before. 
"  And  no  argument  can  be  drawn  in  the 
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'*  present  case,  from  length  of  time  ;  because 
'*  the  jointress  died  but  in  1759 ;  and  the 
**  ejectment  was  instantly  brought/^ 

On  another  day  his  lordship  said,  "  he 
^*  hacl^looked  into  his  own  notes  of  the  case 
*'  of  Warren,  on  the  demise  of  Webb,  against 
Greenville,  where  the  recovery  was  of  forty 
years  standing  ;  and  the  court  did  lay  it 
down,  in  that  case,  *  That  after  a  reco-- 

*  very  of  forty  years  standing,  they  would, 
'  without  kny  other  circumstances,  presume 
■  a  conditional  surrender  to  have  been  made  by 

*  the  tenant  for  life ;  and  they  relied  upon 
'  I  Ventr,257,and  Mr.Pigott's  Book,  p.  41/ 
*'  But  his  lordship  observed,  that  there 
'^  are  other  circumstances,  in  the  case  in 
'^  Ventris,  and  there  is  nothing  in  Pigott  to 
"  justify    this   general   position.     And   he 

added,  that  in  the  case  then  at  the  bar, 
the  court  did  (as  he  had  taken  it  down) 
*'  admit  as  evidence  the  entry  in  the  attor- 
*^  ney^s  book,  as  had  been  mentioned. 

^*  He  said  he  was  rather  more  strongly  of 
"  opinion  than  he  was  yesterday,  ^  That  in[  83  ] 

*  the  present  case,  there  is  no  ground  for  a 

*  presumption  that  there  was  any  surrender 
^  by  the  tenant  for  life/  Here  are  two  par- 
ticular reasons  against  making  any  such 
presumption.    One  is,  that  there  does  not 

'^  appear  to  have  been  any  intention  in  the 
^'  renc^^^iader-'man  in  tail,  to  suffer  a  recovery 
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of  these  particular  lands:  the  other  is, 
that  here  was  no  possession  at  a^ll,  under 
this  recovery  ;  but,  on  the  contrary,  the 
ejectment  was  brought,  and  the  validity 
of  the  recovery  put  into  litigation  im- 
mediately  after. the  death  of  the  tenant 
«  for  Jife. 

If  the  eldest  son,  who  has  a  remainder 
in  tail  under  a  family  settlement,  should' 
privately  suffer  a  common  recovery,  and 
his  father  live  many  years  afterwards  ;  it 
might  as  well  be  argued,  that  length  of 
time  from  the  date  of  the  recovery  should 
induce  a  presumption  that  the  father  sur^ 
"  rendered  his  estate  for  life. 

''  And  his  lordship  declared  himself  as 

'*  clear,  that  if  there  had  been  a  long  pos- 

^^  session  by  the  tenant  in  tail,   after  the 

'*  death  of  the  tenant  for  life  ;  though  such 

a   possession  "^might  be  ascribed  to  the 

entail,   the  presumption  ought  to  hiEive 

"  been  made  upon  the  ground  of  acquies- 

'^  cence  under  it,  and  the  probability  arising 

[  84  ]**  therefrom,  that  the  parties  knew  that  the 

"  recovery  was  not  defective.        »  / 

^'  His   lordship  further  added,   that  he 

would  have  it  understood,  that  possession 

of  the  tenant  in  tail,  after  the  death  of 

the  tenant  for  life,  does  leave  a  ground  of 

presumption  that  there  was  a  surrender. 

But  in  the  present  case,  here  is  no  posses* 
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**  sion  after  the  death  of  the  tenant  for  life : 
"  the  ejectment  was  brought  immediately/^ 

To  these  observations  it  may  be  added, 
that  the  strongest  possible  ground  for  the 
presu|[|ption  of  a  surrender  is,  that  the 
tenant  in  tail  had  the  possession  at  the  time 
when  he  suffered  the  recovery. 

The  next  degree  is,  that  though  the 
tenant  in  tail  was  not,  in  fact,  actually  in 
possession  at  the  time  of  suffering  the  reco- 
very, the  possession  was  afterwards  held  in 
opposition  to  the  tenant  for  life,  the  issue 
in  tail,  &c. — In  short,  the  former  is  the 
presumption  arising  from  a  fact, — the  latter 
from  acquiescence. 

.  Any  act  done  by  the  tenant  for  life,  as 
owner,  subsequent  to  the  recovery,  rebuts 
the  presumption  of  a  surrender  {q).  In 
Barley^s  case,  the  person  by  whom  the  reco- 
very was  suffered  had  accepted  a  lease  deri- 
ved under  the  title  of  the  jointress  ;  so  that 
there  was  an  acknowledgment  on  his  part[  85  ] 
that  the  estate  for  life  was  continuing. 

And  by  thestat.  14  Geo.  II.  c.  20.  sec.  5, 
**  it  is  provided>  that  every  recovery  already 
"  suffered  or  hereafter  to  be  suffered,  shall, 
"  after  the  expiration  of  twenty  years,  from 
"  th^timeof  the  suffering  thereof,  be  deemed 
^^  good  and  valid  to  all  intents  and  pur« 
"  poseSy  if  it  appears,  upon  the  face  of  such 

(q)  Haines  parley* i  ease,  5  Mod.  tlO. 
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*•  recovery i  that  there  was  a  tenant  to  the 
*^  writ,  and  if  the  persons  joining  in  such  re- 
•^  covery  had  a  sufficient  estate  and  power  to 
•*  suffer  the  same,  notwithstanding  the  deed 
"  or  deeds  for  making  the  tenant  t||i»uch. 
**  writ  should  be  lost,  or  not  appear/' 
'  This  branch  of  the  act  does  not  extend 
to  any  case  in  which  the  deeds  making  the 
tenant^  are  produced.  It  merely  applies  to 
those  cases  in  which  the  deeds  making  the 
tenant,  &c.  are  lost.  When,  therefore,  the 
deeds  are  in  existence,  and  produced,  they 
may  defeat  the  operation  of  a  recoyery,- 
which,  in  the  absence  of  such  deeds,  would 
have  been  presumed  to  have  been  good. 

For  this  reason  a  purchaser  will  not 
accept  a  title  depending  on  a  common  reco- 
very, without  great  caution,  unless  the  deeds 
are  produced,  since  he  has  no  certainty  of 
the  uses,  &c.  and  since  he  runs  the  risk  that 
the  deeds,  if  produced,  might  expose  the 
title  to  the  objection  of  being  defective. 

t  86  ]  Of  Recoveries  operating  by  Estoppel^  without 
a  good  Tenant  to  the  Writ  of' Entry  :  and  of' 
the  Necessity  of' the  Concurrence  in  a  second 
Recovery^  or  the  Deeds  preparatory  thereto^ 
of'  a  Tenant  in  a  former  Recovery  a  with 
Observations y  by  Way  of  Caution,  to  guard 
against  the  Inconvenience  sometimes  expe-- 
rienced  from  the  present  Practice. 
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A  recovery  suffered  by  a  a  tenant  in  tail 
without  a  good  tenant  to  the  writ  of  entry, 
is  voidable  by  the  issue  in  tail,  and  those  in 
remainder  or  reversion.  It  is  voidable  ohly, 
not  void. — ^At  least,  this  is  the  conclusion 
whiclf'it  will  be  attempted  to  establish. 
But  a  recovery  suffered  by  a  person  who 
has  the  inheritance,  not  intailedy  will  be  good 
as  against  himself  and  his  heirs ;  although 
the  freehold  be  not  vested  in  the  person 
named  a*  tenant  to  the  writ  of  entry. 

It  ii  also  apprehended  that  a  recovery 
suffered  by  a  tenant  in  tail,  upon  a  writ 
brought  against  a  person  not  tenant  of  the 
freehold,  will  be  binding  on  him,  and  con- 
tinue in  force  till  avoided. 

In  the  Marquis  of  Winchester's  case  (r),  the 
person  by  whom  the  recovery  was  suffered 
had  the  freehold  jointly  with  Anne  Mills, 
and  also  the  inheritance  in  tail  ;  and  it  was[  87  J 
agreed,  "  that  for  the  moiety  of  which  Anne 
"  Mills  was  tenant  for  life,  the  recovery  was 
*'  not  any  bar,  either  to  the  estate-tail,  which 
'*  Lionel  (the  person  by  whom  the  recovery 
Wfitf^  suffered)  "  had  expectant  on  the  estate 
*'  of  Anne  Mills,  or  to  the  remainder  of 
**  Henry,  because  for  this  moiety,  Lionel 
*•  was  not  tenant  to  the  prsecipe  ;  but  the 
'^  recovery  had  its  operation  against  hin> 

*  (r)  3  Co.  3.  b! 
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''  by  estoppel  and  conclusion,  which  shall 
^^  not  bind  the  issue  in  tail^  who  claiDM 
"  per  for  mam  doni.'^ 

So  in  Oxven  and  Morgan's  case  (5),  a  hus- 
band, tenant  by  intireties  with  his  wife,  had 
suffered  a  recovery,  as  tenant,  without  the 
concurrence  of  his  wife  ;  and  it  was  agreed 
that  the  recovery,  as  to  the  estate  of  the 
husband,  took  its  effect  by  estoppel  and 
conclusion. 

And  in  the  case  of  Lincoln  College  (t), 
although  a  recovery  was  deemed  defectii^ 
against  the  issue  in  tail,  it  was  considered 
to  bar  the  party  himself,  so  that  he  could 
not  enter  into  the  land. 

And  in  Sai/  and  Sele's  case  {u)  the  language 
of  the  court  was,  that  '^common  recove- 
[  88  ]"  ries,  although  there  are  no  tenants  to 
the  priecipes,  are  good  by  way  of  estop- 
pels, against  the  parties  who  suffer  them, 
though  not  against  remainder-men,  stran- 
gers,^^ &c. 

And  in  Webb  v.  Nect,  {w)  a  bargain  and 
sale  was  made,  and  a  recovery  suffered  to 
uses,  by  a  person  seised  infee^  in  reversion 
expectant  on  an  estate  of  freehold.  "  Two 
points  were  moved.  First,  If  the  usesex- 
pressed  in  the  indenture  of  bargain  and 
*^  sale  were  good  1  2d,  If  the  recovery  suf-^ 

(1)  3  Co.  5.  (tt)   10  Mod.  40. 

(I)  3  Go.  50.  (tr)  Cro.  Eliz.  2L 
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*'  fered  against  iiini  in  the  reversioo,  where 
'*  the  freehold  was  in  a  stranger,  shall  bind 
•*  the  reversioner  and  his  heirs  ?  And  the 
'*  court  held  clearly,  as  to  the  first  point, 
'^  that  the  limitation  to  the  uses,  as  this 
*'  case  was,  was  good.  2d,  That  the  recovery 
''  was  good  against  him  in  the  reversion  and 
^^  his  heirs,  and  they  commanded  judgment 
**  to  be  entered  accordingly.^' 

So  in  Sheliey^s  case  (x),  it  was  said,  "  if  the 
**  tenant  in  fee-simple  makes  a  lease  for 
'^  lifej  and  suffers  a  recovery,  he  and  his 
^'  heirs  are  for  ever  concluded ;  but  if  tenant 
^  in  tail  be  of  a  reversion  expectant  on  an 
^'  estate  for  life,  and  he  suffers  a  reco- 
*'  very,  and  hath  judgment  to  recover  over 
*'  io  value,  yet  his  issue  shall  avoid  the  reco- 
'^  very,  for  he  sh^  not  be  estopped,  because 
'^  he  claims  in  performam  doni.^' 

In  Barker  v.  Keafe  [y)^  North,  Chief  Jus- [  89  ] 
tice,  observed,  ^^  that  if  a  real   action  be 

brought  against  A.  who  is  not  tenant  to 

the  praecipe  J  and  a  recovery  be  had  against 
*'  him,  the  sheriff  can  turn  him  out  who  is 
^'  in  possession ;  but  if  he,  who  is  not  in  pos- 
"  session,  come  in  by  voucher,  he  is  estop- 
'^  ped  to  say  afterwards,  that  he  was  not 
5«  party   to  the  writ,  so    that  he    who  is 

fc)  1  Cou  96.  (y)  2  Mod.  240. 
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^'  bound   must  be   tenant  or  vouchee,   of 
f*  claim  under  them/^ 

These  are  the  more  ancient  and  leading 
authorities  to  be  met  with  on  this  point. 
They  are  summed  up  by  Mr.  Pigott,  {i^ 
who  has  given  the  points  of  difference,  in 
these  terms :  **  If  there  be  a  tenant  for  life, 
*^  remainder  in  tail,  remainder  in  fee,  if  h6 
in  remainder  in  tail,  suffers  a  common  re- 
covery, it  bars  not  the  Entail  because  no 
tenant  to  the  praecipe  ;  but  if  he  in  re- 
mainder in  fee  suffers  a  recovery,  that 
*'  barfe  his  heirs^  as  has  been  said  befort/^ 

'*In  a  late  case  (a),  where  the  person,  in- 
tended to  be  tenant  to  the  writ,  was  mis- 
named in  the  deeds  and  recovery,  the  qiles* 
tion  was,  whether  a  recovery,  suffered  by  a 
tenant  in  fee,  without  a  g||od  tenant  to  the 
prcecipe^  had  the  effect  of  revoking  a  will, 
the  court  of  Common  Pleas  decided  that  the 
will  was  revoked,  and  observed  "  that  the 
•*  tenant  in  fee  was  estopped,  by  what  ap'» 
"  peared  upon  the  record,  and,  if  living, 
*^  could  not  say  that  there  was  no  good  te-i 
"  nant  to  the  prctcipe,  and  that  every  person 
**  claiming  under  him  must  be  estopped 
^'  also/' 

These  observations  lead  to  some  impor- 

{z)  Page  37.  Bp.    of    Llmdaff,      2    New 

\fi)  Doe  d,  Lushington  t.      Rep.  504. 
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fant  conclusions,  applicable  in  practice  to 
cases  in  which  a  recovery  has  been  suffered 
by  tenant  in  tail^and  the  recovery  is  voidabie^ 
for  want  of  a  good  tenant  to  the  writ  of 
entnr. 

They  also  lead  to  some  observations  re- 
specting the  practice  of  requiring  that  the 
person,  to  whom  a  tenant  in  tail  has  convey- 
ed, preparatory  to  a  recovery  afterwards  [  90  ^ 
suffered,  and  which  is  defective  for  want  of 
the  immediate  freehold  in  the  tenant,  shall  be 
dth^  the  tenant  in  a  new  recovery,  or  shall 
join  in  making  the  tenant  to  that  recovery. 
First.  Sometimes  the  deed  contains  more 
foreeis  than  the  recovery.  In  this  instance, 
unless  the  recovery  shall  be  amended,  it  is 
dear  that  the  freehold  of  the  lands,  not  in- 
eluded  in  the  recovery,  remains  in  the  per- 
son named  as  tenant ;  and,  of  course,  on 
suffering  another  recovery,  a  conversance 
must  be  obtained  from  this  person  or  his 
heirs,  or  a  writ  of  entry  must  be  brought 
ag;ainst  him  or  his  heirs.  This  is  univer- 
sally, and  very  justly,  the  practice.  The 
necessity  of  this  practice  might  be  pre- 
vented by  an  express  declaration  to  this 
effect  s  '*  Pracided  always  and  it  is  hereby 
declared,  Sfc.  that  if  the  said  (the 
tenant)  shall  not,  on  or  before  the 
day  of  ,  pay  to  the  said  hit 

executors   or    administrators^    the    sum  of 

TOL.    I.  H 
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*^  JSlOOfiOQ;  then,  and  in  that  case  such,  and 
'^  somany^  and  such  parts ^  if  any  ^  of  the  mes^ 
''  suages,  Sfc.  as  shall  remain  vested  in  the  said 
(the  tenant)  after  the  said      day  of 
by  reason  of  any  defect  in  the  said  intended 
recovery^  or  otherwise^  shall,  from  and  after 
•*  the  said  day  of  ,  remain,  conti-- 

nue,  and  if,^-.,  and  that  the  said 
(the  tenant)  and  his  heirs  shall  stand  and  be 
seised,  ^c. — ,  and  that  these  presents,  Sfc. 
shall  operate  and  enure^rr-,  to  the  uses,  Sfc. 
hereinbefore  limited,  expressed,  and  deqfared 
[91  T"  of  and  concerning  the  messuages,  Sfc.  which 
^'  shall  be  or  are  intended  to  be  comprised  in 
'*  the  said  recovery ^  ^c.^^  This  declaration 
will  operate  a^s  a  shifting  use^  even  though 
there  he  a  conveyance  to.  the  use  of  the 
tenant  in  fee.  But  it  is  to  be  remembered 
that  no  shifting  use  is  admissible,  unless 
there  be  a  conveyance  of  the  legal  seisin,  so 
that  uses  may  be  declared,  to  operate  and 
take  effect  through  the  medium  of  the 
statute  for  transferring  uses  into  possession. 
Such  a  limitation  is  not  admissible  in  a 
bargain  and  sale,-.to  operate  as  such,  under 
the  statutes  of  uses  and  inrolments,  unless^ 
part  of  the  consideration  proceeds  from  the 
cestui  que  use. 

Secondly.  Sometimes  a  recovery  is  suf- 
fered by  a  person  who  has  merely  an  estate* 
tail   in  remainder  or    reversion,    after   an 
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estate  of  freehold,  without  obtaining  thecon- 
^rarrence  of  the  freeholder.  In  this  case,  as 
faasalready  beenobserved,  the  recovery  iscon- 
sidered  as  voidable^  and  not  as  merely  void. 

During  the  continuance  of  the  freehold 
in  the  previous  tenant  for  life,  another 
effectual  recovery  cannot  be  suffered  without 
his  concurrence :  but,  with  his  concurrence, 
and  without  calling  on  the  tenant  in  the 
recoveiy  to  join  in  the  conveyance,  an  effec^ 
tual  recovery  may  be  suffered.  Even  under 
these  circumstances,  if  the  former  convey* 
ance  to  the  intended  tenant  passed  thefee^ 
the  title,  (independent  of  any  question  on 
the  validity  of  the  recovery,)  will  be  expos- 
ed to  the  objection,  that  the  legal  atate  of 
inheritance  is  in  the  person  to  whom,  for 
the  purpose  of  making  him  tenant  to  the 
focmer  recovery,  it  was  conveyed. 

When  the  defect  in  the  recovery  is  to  be  [  92  } 
supplied,  after  the  previous  estate  of  free- 
hold has  determined,  it  is  the  practice  to 
require  the  tenant  in  the  former  recovery, 
or  his  heirs,  or  devisees,  if  any,  to  be  te- 
nant, or  tenants,  in  the  new  recovery  ;  or 
that  he  or  they  should  join  in  a  conveyance, 
for  making  a  tenant  to  that  recovery.  With  a 
▼iewto  objections  by  other  counsel,  it  is  not 
prudent  in  preparing  recovery  deeds,  to  forego 
this  caution,  when  there  is  an  opportunity 
ining  the  requisite  conveyance. 

H  % 
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But  whichever  it  shall  be  necessary  to  sup-' 
port  2t  title,  on  an  adverste  litigation,  merely 
on  account  of  the  want  of  suefh  conveyance^ 
it  may  be  contended,  (and,  it  should  seem^ 
with  great  chance  of  success,)  that  the  former 
recovery  was  good,  as  between  the  parties'  ? 
that  the  estate  conveyed  to  the  tenant  was 
drawn  out  of  him  by  the  operation  of  the 
recovery;  and  that  the  declaration  of  the 
uses  governs  the  legal  title,  as  between 
these  parties.  To  this  reasoning  it  wotild 
possibly  be  objected^  that  the  issue  in  tail, 
and  those  in  remainder,  are  not  bound  by 
estoppel.  This,  as  an  abstract  proposition,  is 
not  denied,  nor  will  it  affect  the  conclusion 
which  has  been  offered.  A  recovery,  good  as* 
between  the  parties,  may  be  voidable,  as^ 
against  the  issue,  &c.  because  they  are  not 
bound  by  estoppel.^ — But  although  they  are 
not  bound  by  the  estoppel  of  the  recovery, 
[93  ]it  by  no  means  follows  that  the  con- 
veyance is  not  good  till  avoided,  so  as  to 
govern  the  legal  title  to  the  freehold.  On 
the  contrary,  the  conveyance  of  tenant  in 
tail  has,  as  against  himself,  precisely  the 
same  operation  as  a  conveyance  by  tenant 
in  fee  has  against  that  tenant. 

A  conveyance  by  tenant  in  tail,  by  lease 
and  release,  by  feoffment,  or  by  fine  without 
proclamations,  &c.  is  an  effectual  convey-' 
ance  by  him,  of  a  base  fee,  or  of  a  defeasil^l^r 
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fee  ;  and  consequently  of  the  freehold  ;  al- 
though it  does  not  bind  the  issue.  It  ope- 
rates^ however,  against  the  issue  so  far,  that 
they  must  make  their  entry  or  claims  or,  (if 
there  be  a  discontinuance,)  brhig  their  action^ 
to  defeat  the  estate :  and  the  person  in 
whom  the  freehold  resides  under  the  assu- 
lance,  must  be  considered  as  the  tenant 
whom  they  are  to  sue. 

The  same  reasoning,  and  the  principles 
on  which  it  is  grounded,  prove  that  when 
the  freehold  passes,  as  between  the  parties, 
by  way  of  conveyance,  it  must  pass  as  against 
all  mankind :  and  indeed  there  is  an  ab- 
surdity in  supposing  the  same  person  to  be 
tenant  of  the  freehold,  as  against  all  man- 
kind, except  the  issue  in  tail,  and  those  in  re- 
mainder ;  more  especially,  as  it  is  of  no 
consequence  to  the  issue,  &c.  who  is  the  te- 
nant.— All  that  is  necessary  for  their  sake 
is,  that  there  shall  be  a  person  on  whom  their 
entry  may  be  made,  or  against  whom  their  r  g^  t 
action  may  be  brought  {b). 

In  point  of  law,  the  person  deriving  a 
title  under  this  imperfect,  or  voidable  con- 
veyance, is  the  person  against  whom  the 
issue  must  bring  their  action,  should  they 
resort  to  an  action  to  establish  their  right ; 
and  this  result  seems  incontrovertibly  to 
prove  that  this  person  has  the  freehold. 
•    Since    these     observations     were     first 

(5)  E«ay  on  Ettalet,  chap.  Freehold. 
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dictated,  this  point  has  been  fully  consi- 
dered, on  a  case  which  arose  and  called  for 
its  application  in  practice.  On  that  case, 
the  reasoning  offered  in  support  of  a  sixth 
recovery,  after  five  defective  recoveries,  was 
to  this  effect. 

**  In  WootPs  Conveyancings  chapter  Reco- 
**  veries,  under  the  head  of  avoiding  reco- 
f<  veries,  it  is  said,  that  the  recoveror  him- 
*^  self  cannot  falsify  a  recovery  ;  and  this 

proposition  is  given  by  way  of  contrast 

to  the  instances  previously  stated,  of  re- 
"  coveries  voidable  for  different  reasons, 
'^  and  one  of  them  is,  that  the  recovery 
*^  may  be  avoided,  for  that  he,  against 
^'  whom  the  writ  of  entry  is  brought,  is  not 
*'  tenant  of  the  freehold,  by  right  oi;  wrong, 
'*  at  the  time  of  the  writ  brought, 

"  And  the  language  of  Pig-o^^  on  Recove- 

X  95  ]"  ries  (p.  169)  is,  that  an  erroneous  common 

"  recovery  is  good  till  reversed,  by  reason, 

^^  as  he  observes,  of  the  intended  recom-^ 

"  pense.     This,  however,  is  not  the  true 

reason.     In  point  of  law,    the  recovery 

an^ounts  to  a  conveyance,  as  between 
*'  the  parties,  when  one  of  them  has  a 
*'  seisin  ;  and  as  an  extinguishment  by  es* 
**  toppel,  when  there  is  merely  a  right  of 
^*  action  or  of  entry. 

**  And  in  the  Marquis  of  Winchester^i 
"  case,  (3  Co,  i,)  it  was  said  that  common 
f <  recoveiiesy  ^  much  as  any  benign  inter- 
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*'  pretation  of  the  law  will  permit^  ought 
'^  to  be  maintained,  because  they  are  the 
*'  common  assurances  of  the  land.     But   it 
*'  was  agreed  that  for  the  moiety  whereof 
^  Amie  Mills  was  tenant  for  life,  the  reco- 
*'  very  was  not  any  bar  either  to  the  estate- 
'*  tail  which  Lionel  had,  expectant  on  tlie 
*'  estate  of  Anne  Mills,  or  to  the  remainder 
^  of  H«iry,  because  that  for  this  moiety 
''  lionel  was  not  tenant  to  the  pnecipe ; 
'^  but  the  recovery  had  its  operation  against 
him  by  estoppel  and  conclusion,  which 
shall   not  bind   the  issue  in  tail,   wh^ 
claims  perjormam^/doni. 
*'  So  in  Ouen  v.  Morgan^  (3  Co.  5,)  the 
'*  case  was  supposed  to  be  the  same  as  if  the 
*'  husband  had   had   a  remainder  in  tail, 
"  expectant  on  an  estate  for  life :  in  which 
^  case,  the  book  continues,  a  common  reco- 
very had  against  him  shall  not  bind  be- 
cause he  was  not  tenant  to  the  pracipCy  [  96  ] 
nor  seised  by  force  of  the  tail ;  but  the 
recovery,  as  to  the  estate  of  the  husband, 
took  its  effect  by  estoppel  and  conclusion, 
"  and   therewith  agrees  12  Ed.  IV.  14.  b. 
^  ti»t  against  a  common  recovery  against 
the  ancestor  in  tail,  the  issue  may  say,  that 
the  ancestor  was  not  tenant  tempore  brevU. 
'*  Both  these  cases  suppose  the  recovery 
to  be  good  Ijetween  the  parties, and  conse- 
qtte]itly,they  must  operate asa conveyance* 
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**  And  the  issue  in  tail  and  those  in  remaindet^ 
"  are  driven  to  their  writ  of  error,  to  avoid 
^*  the  recovery.  And  it  would  be  highly  incon- 
**  venient  that  the  tenant  in  tail  should  confi^ 
nue  seised,  contrary  to  his  own  solemn  act: 
or  that  the  person  to  whom  he  conveys, 
and  who  is  named  tenant  in  the  proceed- 
ings towards  the  recovery,  should  be  at 
liberty  to  defend  himself,  and  consequent- 
ly, retain  the  estate,  by  alleging  the  inca- 
pacity of  the  tenant  in  tail  to  suffer  a 
recovery,  which  will  be  binding  against 
^*  his  issue  and   those  in  remainder.     And 
**  it  cannot  be  suppos^  that  if  the  demand^ 
*^  ant  acquires  a  seisin  either  in  fact,  or  in 
**  law,  he  can  claim  to  be  exempt  from  the 
'^  uses  declared  of  his  estate. 

**  Mr.  Cruise  also  admits  that  a  common 
recovery  may  be  good  by  estoppel. — See 
Essay  on  Recoveries,  page  271  • 

Mr.  Pigott  also  (p.  123)  allows  that  if 
there  be  no  tenant  to  the  prcecipe,  yet,  if 
the  party  who  suffers  the  recovery  has  a 
fee-simple,  he  and  his  heirs  are  estopped. 
L  97  y^  The  like  proposition  will  be  found  in  2 

Cruise,  p.  90  ;  and  when  he  says,  this  is 
only  where   the  person  who  suffers   the 
^^  common   recovery  is   tenant  in  fee,   he 
must   be  understood,    (and    the  context 
evidently 'shows  it,)  as  applying  his  obser- 
vation to  the  effect  of  the  reco very,  as 
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**  against  persons  claiming  per  Jbrmam  doni, 
"  and  not  to  its  effect  or  operation,  as 
'^  against  the  tenant  in  tail  himself:  noreven 
to  deny  that. the  recovery  is  good,  even 
against  the  issue  in  tail,  &c.  till  avoided. 
"  The  pgint  is  niore  clearly  stated  in  the 
same  book,  p.  271,  in  these  terms:  A  com- 
mon recovery  when  suffered  of  an  est  ate" 
tally  will  not  operate  as  an  estoppel 
against  the  issue  in  tail,  the  remainder- 
**  man  or  reversioner.  But  even  if  Mr. 
'^Cruise  wishes  in  the  former  passages,  to  be 
^*  understood  in  any  other  sense  than  the 
"  one  I  have  ascribed  to  him,  the  authori- 
**  ties  to  which  he  refers  do  not  support 
"  his  conclusion. 

"  In  Bennet  and  others  v.  Vade  and  others, 
"  (9  Mod.  314,)  Lord  Chancellor  JEfarrft£?/c/re 
treats  a  recovery  by  tenant  in  fee-simple, 
as  good  to  bind  him  and  his  heir  by 
"  estoppel,  although  there  is  not  any  tenant 
to  the  praecipe.  And  adds,  The  reason 
why  there  is  no  want  of  a  tenant  to  a 
**  praecipe,  in  a  recovery  by  tenant  in  fee, 
"  is  this  ;  that  if  such  praecipe  is  brought 
**  against  a  stranger  who  is  not  tenant,  and 
"  he  vouch  the  tenant  of  the  lands,  and  he 
"  enters  into  warranty,  by  that  he  admits [  98  ] 
*'  the  stranger  to  be  tenant  of  the  lands,  and 
"  so  binds  himself  and  his  heirs  by  estoppel. 
^'  He  procee/ds  to  observe,  put  if  he  had 
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been  tenant  in  tail,  this  would  not  have 
estopped  his  issue,  because  he  claims  by  a 
**  superior  gift,  per  formam  doni^  and  not 
**  through  or  by  his  ancestor.     And,  in  the 
case  before  the  court,  he  said  these  reco- 
veries have  revoked   the  will,   and  Sir 
John  Leigh  has  by  them  regained  a  new 
estate  to  the  purpose  of  revoking  the 
*^  will,  although  it  be  the  old  one.     In  short, 
'*  the  recovery  bad  the  effect  of  passing  the 
^*  inheritance  to   the   demandant,  and  for 
*'  want  of  an  express  declaration  of  uses, 
*'  (for  so  the  case  appeared  upon  the  facts) 
**  the  use  resulted.     This  then  isan  admis- 
^*  sion  that  in  the  case  of  a  tenant  in  fee 
suffering  a  common  recovery,  without  a 
good  tenant  to  the  praecipe,  the  seisin 
passes  to  the  demandant,  so  that  the  Uses 
may  arise  on  his  seisin,  and  be  exprtisly 
declared,  or  result  by  operation  of  law. 
Also  in  Duke  and  Smithes  case,  (4  Leon. 
^'  238,)  it  was  agreed,  that  if  he  in  reversion 
"  suffered  the  common   recovery  to  uses» 
his  heirscannotplead  that  his  father  had  not 
any  thing  at  the  time  of  the  recovery,  for 
he  is  estopped  to  say  that  his  father  was 
not  tenant  to  the  praecipe,  and  therefore 
it  is  a  good  recovery  against  him  by  way 
of  estoppel. 

C  99  ]     *^  So  in  Bull  znAWyatty  upon  a  special 
"  verdict  it  was  adjudged^  (see  1  BoU'S 
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Abr.  865,  1.  11,)  tbair  if  A.  seised  in 
fee  of  land,  is  disseised  of  this  by  B., 
and  during  the  disseisin  a  pi-cecipe  is 
^  brought  of  this  by  D.  against  A.,  who 
•*  suffers  a  common  recoveiy  of  this,  to  the 
*'  use  of  D.  the  recoveror,  although  this  is 
^*  in  truth  a  void  recovery  for  want  of  a 
tenant  to  the  praecipe,  yet  it  shall  be  a 
good  recovery  by  estoppel,  to  bind  A. 
*^  his  heirs  and  assigns  ;  but  in  this  instance 
it  is  apprehended  the  recovery  operated 
by  May  of  extinguishment,  and  not  by. 
way  of  conveyance. 

Webb  v.  Nect,  (Cro.  Eliz.  21,)  also  de- 
"  cided,  that  a  recovery  is  good  against  the 
**  tenant  in  fee,  by  estoppel,  though  the 
"  freehold  is  in  another  person. 

•*  And  the  language  of  the  court  in  Lord 
^  Say  and  Sele^s  case,  (10  Mod.  45,)  is,  that 
common  recoveries,  although  there  are 
no  tenants  to  the  praecipes,  are  good  by 
way  of  estoppel,  against  the  parties  who 
**  sufft*red  them,  though  not  against  remain- 
*'  der-men  and  strangers,  &c. 

**  The  greater  part  of  the  authorities  are, 
'^  (it  must  be  admitted,)  applied  to  the  case 
"  of  a  tenant  in  fee,  who  suffers  a  common 
**  recovery.  Yet  it  is  understood  that  tenant 
•*  in  tail  is  precisely  in  the  same  predica- 
•*  nient  for  this  purpose  as  tenant  in  fee : 
''  with  the  difference  only,  that  in  the  case 
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'*  of  a  tenant  in  fee,  the  recovery  cannot  be 
£  100  ]''  avoided  ;  while,  in  the  case  of  tenant  in 

tail,  it  may  be  avoided  by  the  issue  in  tail, 
or  those  in  reversion  or  remainder  ;  but 
it  remains  in  force  till  avoided#  And 
when  the  principles,  on  which  recoveries 
are  founded,  are  traced  through  ali  their 

*'  circumstances; — when     we    follow     Mr. 

^s  very  just  conclusion,  that 

the  recovery  of  1772  would  certainly 
estop  Luxford  and  his  heirs  from  alleging 
any  thing  contrary  to  it ;  ~when  we  also 

^^  consider  that  the  parties  to  the  judgment, 
of  a  court  of  competent  jurisdiction,  are 
bound  by  that  judgment ; — that  if  the 
seisin  does  not  pass  to  the  demandant,  it 

*'  must  remain  in  the  tenant ; — and  that 

'*  the  tenant  or  his  heirs  cannot,  after  judg- 
ment, aver  that  he  was  not  tenant,  though 
he  might  in  the  first  instance  have  pleaded 

"  non-tenure; — and  that  there  is  no  appa- 
rent error  in  the  recovery,  and  that  the 
parties  to  the  judgment  can  avoid  it  only 
for  error  apparent  on  the  record,  and  not 

^'  for  an  extraneous  fact,  as  non-tenure,  &c. 

^^  of  the  tenant ; — we  may,  (it  is  submitted,) 
satisfy  ourselves  that  the  seisin,  which 
was  vested  in  Luxford y  was  drawn  out  of 
him  by  the  operation  of  the  recovery,  and 
passed  to  the  demandant,  and  supplied 
a  seisin  to  the  uses,   and,   consequently. 
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*•  conferred  a  title  to  the  freehold,  under 
^*  which  the  recovery  in  question  may  be 
*'  supported/^ 

No  answer  was  given  to  this  reasoning 
by  a  gentlemen,  whose  knowledge  and  acute- [  101  ] 
ness  would  have  enabled    him  with  great  ^ 
ease,   to  detect  any  fallacy  in  the  observa--  \^. 


tions.     The  probability  is  that  he  did  not    ^" 
find   any   authority,    or  any   principle,   to 
oppose  to  the  reasoning,  on  which  the  ob- 
servations are  grounded. 

To  sum  up  these  observations.  It  should 
seem  that  tenant  in  tail  is  personally  bound 
by  all  such  acts,  as  will  bind  a  tenant  in 
fee.  The  necessary  deduction  is,  that  the 
recovery  will  be  good,  so  far  that  it  will 
pass  the  estate,  as  between  the  parties, 
though  it  will  not  bind  the  issue,  or  those 
in  reversion  or  remainder,  because  they  are 
tiot  bound  by  estoppels. 

Admitting  the  recovery  to  be  good  be- 
tween the  parties,  though  not  binding  on 
the  issue,  &c. ;  it  will  have  the  effect  of  a 
conveyance  :  the  demandant  will  obtain  a 
seisin  :  and  uses  may  be  declared  of  that 
seisin,  and  arise  from-  the  same,  and  be  exe- 
cuted into  estate. 

The  uses  then  will  govern  the  title  to  the 
legiil  estate.  Such  recovery,  though  voida-* 
ble^  is  not  actually  Void.  And,  in  the  mean 
time,  till  avoided,  the  legal  title  must  be 
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traced  through  this  recovery  ;  and,  granting 
this  reasoning  to  be  correct,  the  freeliold  » 
in  the  cestui  que  use  under  the  Recovery,  and 
not  in  the  person  to  whom  a  conveyance 
was  made  of  an  estate  of  freehold,  though 
t  102  ]aot  of  the  immediate  freehold,  for  the  pur-* 
pose  of  suffering  the  recovery.  The  obvi^ 
ous  and  necessary  conclusion  is,  that  there 
is  not  any  absolute  occasion,  when  suffering 
another  recovery,  to  call  for  a  conveyance 
from  the  person  named  as  tenant  in  the  for- 
mer recovery.  These  observations  will  de- 
deserve  to  be  weighed,  when  a  title  shall 
require  the  aid  of  argument  in  support  of 
its  validity. 

Thirdly.  Sometimes  the  conveyance,  for 
making  the  tenant  to  the  writ  of  entry,  is 
defective,  in  point  of  fotm,  or  of  substance  ; 
QeS  in  the  instance  of  a  bargain  and  sale^  for 
want  of  inrolment :  or  a  feoffment^  for 
want  of  livery  of  seisin  ;  or  a  release,  for 
want  of  an  estate  capable  of  enlargement  9 
so  that  no  estate,  (not  even  a  voidable  one) 
passes,  nor  is  the  conveyance  operative  m 
any  other  mode  :  and  consequently  there  is 
not  a  good  tenant  to  the  writ.  In  tlxifk 
case,  the  concurrence  of  the  tenant,  in  suf- 
fering the  second  recovery,  cannot  be  neces-^' 
sary,  since  he  never  had  any  freehold.  But 
the  recovery,  it  should  seem,  is  good  at 
between  the  parties  ;  and  the  observations 
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on  that  pointy  already  given  in  the  last  di<- 
vision,  are  equally  applicable  to  cases  fall- 
ing nnder  the  present  head. 

Fourthly.  When  the  conveyance  is  good, 
and  the  recovery  is  bad,— so  as  to  be  abso- 
lutely void,  and  not  merely  voidable,  (aa 
when  it  does  not  comprise  the  parcels,)  the 
converse  of  the  last  proposition  will  be 
true. 

Fifthfy.     Sometimes  the  recovery  is  i3uf-[  1033 
fered  in  the  first  instance ;    and  afterwards, 
that  is  to  say,  after  the  end  of  the  term,  and 
by  deeds  dated  subsequent  to  the  term,  the 
freehold  is  conveyed  to  the  tenant. 

This  recovery  is  objectionable.  It  seems 
clearly  voidable  by  the  issue,  and  those  in 
remainder  and  reversion,  for  want  of  a  good 
tenant  to  the  writ  of  entry  ;  and  it  would  be 
highly  imprudent  to  suffer  another  recovery, 
without  calling  for  a  conveyance  from  the 
intended  tenant,  or  naming  that  person  a^ 
tenant  in  the  new  recovery.  In  short,  it 
Vould  be  extremely  di£Scult  to  support  the 
second  recovery,  without  such  concurrence. 
But  it  might;  if  necessary,  be  contended, 
that  the  declaration  of  uses,  in  the  language 
in  which  this  declaration  is  generally  penned, 
is  sufficient  to  govern  the  uses,  not  only  of 
the  recovery  so  suffered,  but  also  of  the 
conveyance  itself.  For  this  purpose,  an 
urgiimept  to  be  urged  is,  tlvat  the  recovery 
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is  good,  as  between  the  parties:  that,  aSF. 
between  them,  the  conveyance  and  the 
recovery  form  part  of  the  same  Assurance  ; 
and  that  on  the  latter  ground,  and  also  on 
the  language  and  general  form  of  the  decla- 
ration of  uses,  when  well  penned,  the  uses 
of  the  conveyance  will  be  directed  by  the 
declaration  in  this  deed,  though  the  deed  be 
subsequent  to  the  recovery. 

To  obviate  as  far  as  may  be,  the  difficul- 
ties in  practice   arising  from  the  circum- 
1 104  ]  stances  which  have  been  noticed,  two  cau- 
tions are  proper  to  be  observed. 

First.  Never  (except  in  the  cases  after- 
wards noticed)  to  convey  to  the  tenant  for  any 
longer  period^  than  during  the  joint  lives  of 
himself'  and  the  tenants  in  tail,  who  are  to  be 
vouched.  Thus  the  estate  conveyed  to  the 
tenant  will  determine  with  his  death,  and 
there  will  not  be  any  necessity  for  resorting 
to  his  heir  at  law,  or  devisee  ;  or,  (which 
shall  fitst  happen,)  it  will  determine  on  the 
death  of  either  of  the  tenants  in  tail  ;  and 
therefore,  unless  the  recovery  shall  be  duly 
suffered  in  the  first  instance,  and  during  the 
joint  lives,  the  title  will  not  be  fettered. 
And,  if  further  uses  are  to  be  declared,  as.  in 
marriage  settlements,  &c.  these  uses  may 
be  superadded  upon  the  conveyance :  only 
taking  care  to  make  the  conveyance  in  fee, 
for   supplying   a    seisin  to   the  uses ;  and  by 
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the  declaration  of  use  on  the  conveyancej  to 
timit  the  estate  which  is  to  be  the  ground-work 
of  the  recover]/,  for  the  joint  lives  of  the 
tenant^  S^c. 

The  recovery  may  then  be  declared  to 
enure  to  the  uses  which  are  limited  after, 
and  expectant  on,  the  estate  for  the  joint 
lives,  in  confirmation  of, — and  for  the  pur- 
pose of  giving,  effect  to, — the  same  uses, 
discharged  of  the  estate  for  the  joint  lives  : 
Or  a  still  neater  and  more  simple  way,  see 
Appendix,  p.  489,  491  >  of  accomplishing 
this  object  will  be  to  limit  the  use  on  the  I  105  ] 
conveyance  to  the  tenant  during  the  joint 
lives ;  and  from  and  after  the  determination 
of  that  estate,  to  the  uses  ctfterwards  declared 
of  the  recovery  thereby  agreed  to  be  suffered : 
and  then  to  add  the  uses  after  the  agreement 
to  suffir  the  recovery.  See  Appendix,  page 
S76,  381. 

Secondly.  To  take  care  never  to  intro- 
duce more  parcels  into  the  recoveiy  deed, 
than  are  intended  to  be  comprised  in  the 
recovery  ;  and  whenever  general  words  are 
used,  for  the  purpose  of  describing  the 
parcels,  these  general  words  should  be  con- 
fined to  the  lands  in  those  townships  or 
parishes  alone,  which  are  to  be  named  in 
the  recovery.  Nor  will  it  be  irrelevant  to 
observe,  that  the  proposed  conveyance  in 
fee,  and   declaration  of  ulterior  uses,   are 

VOL.    I.  I 
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necessary  only  when  some  persons,  not  in^ 
tended  to  be  parties  to  the  rtecovery,  s» 
vouckeesy  are  to  pass  the  legal  or  equitable 
seisinof  the  freehold  or  inheritance*  Sup- 
pose  a  tenant  in  tail  to  be  desirous  of  su£Eer- 
ing  a  common  recovery,  to  the  uses  of  a 
settlement  made  by  him,  or  by  any  other 
person, — or  to  uses  to  prevent  dower ;  and 
be  alone  has  the  freehold  and  first  estate  oi 
inheritance ;  and  the  tenant  to  the  writ  of 
entry  is  m^de  by  a  deed  which  passes  a  par-* 
ticular.  estate,  as  for  the  joint  lives,  &c*  i 
uses  may  be  well  declared  of  the  inheri- 
tance, upon  this  recovery ;  for  the  fee  sim^ 
1 106  }ple  passes  to  the  demandant  by  means  o£^ 
the  recovery,  and  uses  may  be  declared  oC 
his  seisin. 

It  i&  observable  too,  that  whenever  the 
cause  of  shiftmg  use,  recommended  in  a 
forme  page  (c),  is  adopted,  that  clause  wiU 
effectually  obviate  all  difficulty  on  the 
points  which  have  been  noticed. 

Before  this  division  is  brought  to  a  con- 
clusion, it  is  expedient  to  observe,  that 
■  when  a  tenant  in  tail  has  conveyed  a  base- 
fee,  and  afterwa.rds  de^rted  this  life,  with- 
out suffering  a  common  recovery,  or  di»* 
continuing  the  reversion  or  remainder,  the 
estate  he  has  transferred  ipso  facto  deter- 
mines^  a&  against  the  persons    seised  in 

(«)  Supra,  p.  90. 
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reversion  or  remainder.  It  is  voidable 
only,  and  not  void,  as  against  the  issue  in 
tail, — and  when  a  fine  with  proclamations 
has  been  levied,  the  issue  are  precluded 
from  avoiding  the  alienation. 

Should  the  heir  in  tail,  after  a  convey- 
ance of  a  base  fee  by  his  ancestor,  enter, 
and  su£fer  a  common  recovery,  without 
taking  a  conveyance  from  the  assignee 
under  the  voidable  estate,  an  opinion,  given 
opon  great  consideration,  was,  that  the  base 
fee  was  avoided, — the  estate  reduced  to  the 
issue^ — and  a  recovery  suffered  by  him,  on 
a  pntcipe  brought  against  his  own  assignee, 
was  effectual.  In  such  case  the'  heir  in 
tail  should,  after  suffering  a  recovery,  care- 
fully refrain  from  taking  a  recovery  from 
the  absence  of  the  tenant  in  tail. 

Of  the  Concurrence  of  Persons  who  have  par-l  107  ] 
ticular  Estates^  to  enable  a  Remainder-man 
or  Reversioner  in  Tail,  to  suffer  a  Recovery  ; 
and  the  Cautions  under  which  such  Concur-^ 
rence  may  he  safely  given . 

It  often  happens  that  persons  who  have 
the  freehold,  and  whose  concurrence  is 
necessary  to  enable  the  tenant  of  an  estate* . 
tail,  in  remainder  or  reversion,  to  suffer  a 
common  recovery,  would  willingly  afford 
their  assistance^  if  they  were  advised  such 

I  2 
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assistance  might  be  afforded,  without  in- 
cumbering their  own  estates,  or  destroying 
powers,  &c.  annexed  to  their  estates.  From 
an  apprehension  that  their  estates  might 
merge  in  the  reversion  or  remainder,  and 
be  affected  by  incumbrances  affecting  the 
estate-tail,  the  owners  of  the  freehold  fre- 
quently refuse  to  join  in  a  conveyance  with 
the  tenant  in  fail. 

The  cases  (rf),  however,  seem  to  warrant  a 
decided  opinion,  that  a  joint  conveyance  by 
two  persons,  having  distinct  estates,  will 
pass  those  estates,  as  a  conveyance  of  the 
one  estate,  and  confirmation  of  the  other, 
without  occasioning  any  merger  of  the  par- 
[  108  ]  ticular  estate.  Although  the  two  estates  are 
blended,  the  grantee  will  hold  under  the  title 
of  the  owner  of  the  particular  estate,  during 
the  continuance  of  that  estate;  and  after 
the  determination  of  that  estate,  he  will 
hold  under  the  title  of  the  person  in  remain- 
der or  reversion.  Thus  there  is  not  any 
merger.  This  subject  will  be  fully  discusssd 
in  the  long  promised  Essay,  on  the  doctrine 
of  Law  respecting  the  Merger  of  Estates. 

To  avoid  all  doubts  on  the  extinguish- 
ment of  the  particular  estate,  the  convey- 
ance may  be  confined  to  the  joint  lives  .of 
the  freeholder  and  tenant,  or  tenant  and 
vouchee  ;  so  as  to  leave  a  reversion,  in  other 

(d)  BredoH^s  case,  1  Co.  76.     Treporfs  case,  6  Co.  14. 
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words,  an  intermediate  estate,  in  the  owner 
•of  the  freehold. 

This  mode  of  limitation  will  effectually 
guard  against  the  merger  of  the  estate  of 
freehold.  It  will  also  in  the  most  effectual 
manner  guard  against  the  destruction  of  all 
powers,  &c. — They  will  remain  annexed  to 
the  reversion.  And  even  though  it  should 
be  doubtful  whether  the  freehold  be  in  the 
^supposed  tenant  for  life,  or  in  some  other 
person,  both  may  safely  join  in  the  convey- 
ance, with  the  precaution  of  confining  the 
limitation  to  the  joint  lives  of  the  tenant 
and  vouchee,  or  to  any  other  like  period, 
which  would  indisputably  create  a  par- 
ticular estate,  derived  out  of  the  estates  of 
the  conveying  parties. 

The  lives  of  the  tenant  and  vouchee  are[  109] 
most  proper  to  be  inserted  in  this  instance. 
There  will  be  a  protection  against  the  ac- 
cident of  the  death  of  the  supposed  tenant 
for  life,  and  the  consequent  determination 
of  the  estate  of  the  tenant  to  the  writ  of 
entry,  when  that  estate  is  circumscribed  by 
the  life  of  the  supposed  tenant  for  life. 

In  a  recovery  deed  adapted  to  these  cir- 
cumstances, there  should  be  a  declaration, 
that  ^  the  recovery  shall  enure  to  the  use  of 
the  former  owner  of  the  life-estate  for  his 
life,  in  confirmation  of,  and  for  the  purpose 
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of  establishing  his  estate  for  life^  and  all 
powers,  &c.  annexed  to  that  estate.  The 
form  of  such  a  recovery  deed  will  be  found 
in  the  Appendix ^  p.  444,  456,  .461. 

Formerly  the  practice  (introduced,  it  i& 
believed,  by  Mr.  Booth,)  was,  for  the  tenant 
for  life,  to  convey  to  the  intended  tenant  to 
the  writ  of  entry  for  the  life  of  the  tenant 
for  life ;  subject  to  a  proviso,  that  unless 
100,000/.  should  be  paid  on  a  given  day, 
(namely,  a  day  after  the  time  within  which 
the  recovery  was  to  be  suffered,)  the  use 
should  cease.     This  is  called  the  one  kun-- 
dred  thousand  pound  clause.     It  is  founded 
on  two  principles.     1st,  That  it  is  sufficient 
that  there  should  be  a  tenant  at  the  time 
when  a   recovery  is   suffered,  without  any 
regard  to  a  subsequent  defeasance  or  avoid- 
ance of  his  estate.    And  2dly,  That  unless 
[  110  ]  100,000/.  should  be  paid  on  the  appointed 
day,  and  which   it  is  intended  should  not» 
and  from  the  magnitude  of  the  sum  com-' 
pared  with  the  value   of  the  estate,  it   is 
certain  will  not  be  paid,    the  title  undicr 
this    limitation    will    cease,  'or    may    be 
avoided. 

The  common  recovery  may  devest  the 
freehold  and  the  reversion,  &c.  {e)y  till  they 
are  revived  by  re-entry,  or  by  the  new  uses : 

(€)  Co.  IJtI.  35C.  a.  302.  a. 
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and  uses  ought  to  be  declared  to  revive 
the  seisin.  A  form  of  this  clause  is  in  the 
Appendix y  p.  480% 

Cautions  when  it  is  doubtful y  whether  a  Person^  111  1 
who  intends  to  suffer  a   Recovery  has  an 
Estate  for  Life  or  in  Tail,  or  when  there 
are^  or  are  supposed  to  be,  contingent  Re»- 
mainders,  tobe  preserved^ 

Sometimes  it  is  doubtful  whether  the 
person  about  to  suffer  a  recovery  is  tenant 
for  lifey  or  tenant  in  tail.  Supposing  him 
to  be  merely  tenant  for  life,, and  no  tenant 
in  tail  to  join  with  him,  his  recovery  would 
be  a  forfeiture  of  his  estate.  (/) 

To  protect  against  the  consequence  of 
forfeiture,  and  secure  the  enjoyment  for  a 
period  of  years,  if  the  owner  should  so  long 
live,  a  term  is  generally  created  by  demise^ 
and  vested  in  a  trustee  for  the  owner  :— and 
a  form  of  a  demise  for  this  purpose  will  be 
found  in  the  Appendix,  p.  468,  472,  475. 

According  to  Pelham^s  case  (f)  there  will 
be  a  forfeiture  by  suffering  a  recovery,  even 
although  the  tenant  for  life  has  a  remote 
estate  of  inheritance.  But  from  the  decision 
in  Smith  v.  Clifford  (f)  it  may  be  collected^  /^-  *  ^ 
that  when  the  tenant  for  life  has  a  remote 

If]  Pelham's  case,  1   Co.         SmUh  v.  Cliford,  1  Term 
i4  U  Rep>  7d& 
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estate  of  inheritance,  or  the  owner  of  a 
remote  estate  of  inheritance  joins  in  the 
recovery,  no  forfeiture  will  be  incurred. 
[112]  This  point  ma;^  deserve  further  conside- 
ration :  it  does  not  seem  to  be  fully 
decided. 

Sometimes  also  it  is  doubtful  whether 
the  person  who  is  to  suffer  the  recovery  is 
tenant  in  tail,  or  merely  tenant  for  life,  with 
contingent  remainders  in  favour  of  his  chiU 
dren  ;  and  on  the  orie  hand  he  is  desirous 
of  barring  the  estate-tail  if  he  has  any  ;  and 
on  the  other  hand,  it  is  his  wish,  if  he  is 
merely  tenant  for  life,  to  preserve  the  con- 
tingent remainders  to  his  children.  With- 
out some  precaution  to  preserve  the  con- 
tingent remainders,  they  would  be  destroy- 
ed by  the  recovery,  unless,  (as  sometimes 
happens,)  there  be  an  interposed  estate  of 
freehold  in  trustees  for  their  preservation, 
or  in  some  other  person  who  continued  his  . 
ownership. 

To  guard  against  the  destruction  of  the 
contingent  remainders,  either  the  land  should 
be  conveyed  to  the  use  of  the  intended  te- 
nant during  the  joint  lives  of  himself  and  the 
tenant  for  life  or  in  tail,  being  the  intended 
voucliee ;  with  remainder  to  the  use  of  a 
trustee,  for  the  life  of  the  vouchee,  in  trust 
for  the  vouchee  and  his  assigns  ;  remainder 
to  the  vouchee  in  fee  ;  with  a  suitable  de- 
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claration  of  the  uses  of  the  recovery.     See 
Appendix y  p.  336. 

Or  the  lands  should  be  conveyed  by  the 
supposed  tenant  in  tail,  to  A.  for  the  life  of 
the  supposed  tenant  in  tail ;  to  the  use  of 
the  supposed  tenant  in  tail,  during  the  joint 
lives  of  himself  and  the  intended  tenant  to 
the  writ  of  entry,  with  remainderto  theuse[  113] 
of  A.  for  the  life  of  the  supposed  tenant 
in  tail^  in  trust  for  him  and  his  assigns : 
afterwards,  by  a  distinct  deed^  the  supposed 
tenant  in  tail,  who  by  these  means  will  retain 
the  freehold  under  the  limitation  to  his  use 
during  the  joint  lives,  should  convey  to  the 
tenant  to  the  writ  of  entry,  for  the  purpose 
of  suffering  the  recovery.  See  Appendix^ 
p.  332,  338. 

Of  these  modes  the  latter  is  preferable  ; 
no  question  is  raised  on  the  title,  on  the 
fece  of  the  recovery  deed.  Either  of  the 
forms  is  sufficient  for  the  purpose.  In  each 
instance  the  freehold  will  be  effectually 
vested  in  the  intended  tenant  to  the  writ  of 
entry ;  and  the  estate  limited  to  the  trustee 
in  trust  for  the  supposed  tenant  in  tail,  will 
protect  the  contingent  remainders  from  de- 
struction. And  either  form,  when  adopted, 
will  supersede  the.  necessity  of  a  demise  for 
years.  The  estate  in  the  trustee  will  be 
a  protection  from  the  consequence  of  a  for- 
feiture, and  also  vest  in  him  the  power  of 
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taking  advantage  of  the  forfeiture^  for  the 
benefit  of  his  cestui  que  trust. 

In  cases  of  this  sort,  no  express  declaration 
should  be  added,  for  supporting  contingent 
remainders,  unless  the  party  means  to  pre«^ 
elude  himself  from  destroying  them  at  a 
subsequent  period. 
[114]  The  like  or  some  such  precaution  is  ne- 
cessary, when  A.  is  tenant  for  life,  with  a  coij- 
tingent  remainder  in  tail  to  himself  or  his 
children,  with  remainder  over  in  tail ;  and 
the  tenant  for  life  is  willing  to  assist  the 
owner  of  the  remote  remainder  in  tail,  •  in 
suffering acommon  recovery,  ^o  as  to  enlarge 
his  estate-tail  into  a  fee-simple;  and  is  at  the 
same  time  anxious,  (as  he  ought  to  be,)  to  re- 
tain an  estate  of  freehold  for  the  purpose  of 
preserving  the  contingent  remainders  de- 
pending on,  and  supported  by,  his  estate. 
A  limitation,  during  the  joint  lives  of  the  te- 
nant for  life,  .and  of  the  tenant  in  the  reco- 
very, or  of  the  tenant  in  the  recovery  and  of 
the  vouchee,  so  that  the  tenant  for  life  retaioA 
his  estate  for  life,  by  way  of  reversion,  will 
be  sufficient  for  these  purposes. 

The  form  of  a  recovery  deed  adapted  to 
these  purposes  will  be  found  in  the  Appendix. 
"  There  are  some  particular  cases,  in  which 
oth6r  cautions,  besides  those  already  sug- 
gested, will  be  necessary. 
For  example,  suppose  A.  and  B.  to  be  *  * 
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sdsed  for  the  life  of  C.  in  trust  for  hei^,  with 
contingent  remainders  to  the  children  of  C.^ 
for  life  ;  with  a  limitation  over,  which  leaves 
it  in  doubt  whether  C.  has  not  an  estate- tail 
in  remainder :  and  suppose  the  reversion  in 
fee  to  b$  in  A. :  and  the  parties  are  anxious 
tq  presctrve  the  contingent  remainders  from  ^ 
destruction,  and  also  to  give  the  children 
estates-tail,  on  certain  contingencies.  To 
accomplish  all  these  objects,  a  recovery  must 
he. suffered,  or  a  fine  be  levied.  This  is  ob-[  Ii5  ] 
vious.  Preference  being  given  to  a  recovery, 
it  follows  that  the  trustees  must  join  to  pass 
the  freehold.  C.  must  be  vouched  to  bar 
the  estate-tail,  if  any.  A.  must  also  con* 
vey  his  inheritance,  to  guard  against  the 
doubt^  whether  C.  has,  or  has  not,  an 
estate-tail.  Although,  by  a  conveyance 
from  A.  B.  and  C.  jointly,  to  D.  in  fee,  the 
estate,  for  life  of  A.  and  B.  would  not  be 
merged  ;  yet  there  is  reason  to  apprehend 
the  union  of  the  estate  of  freehold,  with  the 
inheritance,  would  be  a  destruction,  at  law, 
of  the  contingent  remainders,  and  thus  one 
of  the  objects  would  be  defeated. 

To  obviate  this  objection^  this  plan  may 
be  adopted.  A.  B.  and  C.  should  convey  to 
D.,  (the  intended  tenant,)  for  the  life  of  C. : 
to  the  use  of  D. during  the  jointlives  of  him- 
self and  C,  \)rith  remainder  to  the  uses  afker-*- 
'  wards  declared.  It  should  then  be  expressed 
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that  the  limitation  made  to  the  use  of  D. 
during  the  joint  lives,  &c.  is  to  the  iiitent 
that  a  common  recovery  may  be  suffered. 
The  recovery  should  be  suffered, — and  by  the 
recovery  deed  declared  to  enure  to  the  use 
of  A.  and  B.  during  the  life  of  C.  ;  and 
the  intention  having  required  that  the 
fee  should  be  limited  to  A.  and  B.  as  trus- 
[  116  ]  tees,  the  next  limitation  should  be  to  the  use 
of  E.  for  the  life  of  C,  to  protect,  and  pre- 
serve from  destruction,  the  contingent  re- 
mainders limited  by  the  will  of,  &c.  ;  re- 
mainder to  the  children  of  C.  for  such  estate^ 
&c.  to  which  they  are  entitled  under  the 
will,  &c.  with  remainder  to  the  use  of  A. 
and  B.  in  fee. 

By  this  arrangement,  the  trustees  will 
retain  their  particular  estate,  free,  under 
their  own  conveyance,  from  all  question  of 
merger.  The  interposed  state  of  E.  will 
protect  the  original  estate  for  life,  from 
merger,  by  reason  of  the  fee,  if  any  passes, 
from  C. 

To  make  the  inheritance  of  A.  subject 
to  these  \ises,  and  still  to  guard  against  the 
question  of  merger  of  the  particular  estate, 
is  another  object  still  to  be  attained.  To 
effectuate  this  object,  A.  and  C.  may  by 
another  conveyance  in  the  same  deed,  grant 
to  F.  in  fee,  to  the  uses  afterwards  declared  ; 
that  is  to  say,  to  the  use  of  E.  for  the  life 


WHIT   OP   ENTRY.  117 

of  C.9  upon  the  trusts  previously  declared 
of  his  estate  ;  and  after  the  determination 
of  that  estate,  to  the  uses  declared  of  the 
recovery,  in  remainder  after,  and  expectant 
on,  the  determination  of  the  estate  of  E. 
By  the  conveyance  to  F.  instead  of  D.,  and 
by  passing  over  the  limitation  to  the  use  of 
A.  and  B.  for  the  life  of  C,  there  will  not, 
at  any  time,  be  an  union  of  the  inherit*- 
ance  with  the  particular  estate  of  A*  and 
B.,  so  as  to  raise  the  question  of  merger,  as 
a  consequence  of  even  a  momentary  conso- 
lidation of  the  estate  of  A.  and  B.  during 
the  life  of  C,  with  the  inheritance  of  either  [  117] 
C.  or  A.  While,  if  the  grant  had  been 
made  to  D.,  he  would  have  had  the  freehold 
and  inheritance,  simul  et  semel.  And  if  the 
use  on  the  grant  had  been  declared  to  A.  and 
B.,  these  persons  would  have  had  their  old 
estate  for  the  life  of  C,  and  another  estate 
for  the  same  period,  derived  out  of  the  in- 
heritance of  C.  and  A.  or  one  of  them.  Such 
circumstances  would  have  raised  the  objec- 
tion, that  the  original  estate  for  life  was 
merged  in  the  accessional  estate  for  life. 

It  remains  to  be  observed,  that  these  pre- 
cautions are  not  absolutely  necessary  when 
the  estate  is  merely  equitable.  The  prin- 
ciples of  tenure,  m6\icmg  forfeiture  for  tor- 
tious alienations  by  particular  tenants,  do 
not  apply  to  alienations  by  tenants  of  equi- 
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table  estates.  Nor  are  the  precautions  which 
have  been  recommended,  necessary  in  suf- 
fering recoveries  of  lands  of  copyhold  tenure 
for  the  purpose  of  barring  intails  of  the  cus- 
tomary tenure*  Let  it  also  be  remembered, 
that  contingent  remainders  of  the  equitable 
ownership^  do  not  admit  of  destruction,  by 
the  alienation  of  the  particular  tenant.  As 
equitable  owners  have  not  the  same  power, 
as  the  owners  of  legal  estates,  to  devest  or 
discontinue  the  remainder  or  reversion  qx-» 
pectant  on  particular  estates ;  neither  the 
forfeiture  of  particular  estates,  nor  the  de~ 
struction  of  contingent  remainders,  forms  a 
part  of  the  system  of  tenures  adopted  by. 
courts  of  equity.  The  analogy  of  the  ruin 
of  law,  under  these  circumstances,  is  not 
applicable,  and  therefore  is  not  applied,  to 
equitable  estates. 

[118]  On  Voucher. 

The  voucher  is  that  part  of  the  proceed-- 
ings  in  a  common  recovery,  by  which  a  war- 
ranty is  supposed,  and  in  consequence  of 
that  warranty  a  person  is  vouched.  The 
vouchee  admits  the  warranty.  He  takes  the 
defence  on  himself.  Thus,  as  between  the 
parties,  he  becomes  the  defendant ;  and  the 
plaintiff  counts  against  him,  by  stating  the  de«i 
mand  against  him  as  tenant  by  the  warranty, 
in  like  manner  as  he  counted  against  the  ori- 
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ginal  defendant  as  terre^-tenant^  or  actual  free- 
holder. When  the  tenant  vouches  a  person, 
who  makes  default,  this  is  a  recovery  with 
single  voucher.  As  often  as  this  vouchee 
vouches  another,  who  makes  default,  this  is 
a  recovery  with  double  voucher^  And  when 
one  person  is  vouched,  who  vouches  ano*^ 
ther,  who  vouches  a  third  person,  this  is  a 
recovery  with  treble  voucher.  The  conse-* 
quence  of  voucher  is  recompence  ;  in  other 
words,  judgment  to  recover  in  value. 

in  recoveries  suffered  to  bar  estates-tail, 
or  remainders  expectant  on  them,  a  voucher 
bjr  the  person  who  is  the  donee  or  heir  ia 
tail  is  essential.  Without  a  voucher,  the 
estate-tail,  or  the  remainders  expectant 
thereon,  cannot  be  barred.  Against  the 
iftue  in  taily  the  voucher,  and  consequently 
recovery  in  value,  in*  other  words  the  recom- 
pense, or  possible  recompense,  is  the  cause 
of  the  bar  {g).  The  doctrine  of  recompense 
is  not  considered  as  essential  to  bar  the  re- 
mainder-men.  Against  them  the  common [119]| 
recovery  is  treated  as  acommon  assurance  (A). 
It  follows  that  the  i.ssue  cannot  be  barred, 
unless  the  recompense,  on  the  voucher, 
wUl;  hi  intendment  of  law,  belong  to  them, 
in  the  same  order  of  succession  as  their 
estate^tatl,  and  as  a  substitutioil  and  equiva- 

to)  Pigott   OB   Recov.  31.  (A)  Per   Willes,    1     Wils. 

Qft.  iitt.  S7d.  t.  Rep.  73. 
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lent  for  that  estate  (i).  The  diflference  made 
in  some  cases,  between  a  recovery  with 
double,  and  a  recovery  with  single  voucher, 
arises  out  of  this  doctrine  ;  and  the  doubt 
whether  a  treble  voucher  is  not  neces- 
sary under  some  circumstances,  owes  its 
origin  to  the  same  learning. .  It  is  agreed 
that  a  recovery  suffered  by  tenant  in  tail, 
by  his  own  default,  or  by  Confession,  will 
not  bar  the  estate-tail.  It  is  not  only 
necessary  that  there  should  be  a  voucher, 
but  it  is  also  material  to  the  recovery,  and 
essential  to  its  operation  against  the  issue 
and  persons  in  remainder,  that  the  tenant  in 
tail  should  vouch  some  person  to  warranty, 
and  have  judgment  to  recover  in  value: 
that  there  may  be  a  recompense,  to  descend 
in  the  same  line  as  the  estate-*tail  would  have 
descended  {k). 

To  convey  an  estate,   or   to  operate  by 

estoppel,  a  voucher  is  not  essential.    If  there 

be  a  voucher,  it  is  not  necessary  that  there 

C  120  ]should  be  a  voucher  over,  so  as  to  give  title 

to  a  recompense  in  value. 

From  these  deductions  it  will  always 
be  necessary  to  distinguish,  whether  the 
recovery  is  to  operate  simply  as  a  convey- 
ance ;  as  a  release  of  right ;  or  as  an  estop- 
pel ;  or  is  to  be  considered  as  the  assurance 

(t)  Taltarum'i  case,  12  Ed.        [k]  Co.  Litt  373.  a* 
IV.  14, 19. 
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Qif  tenapt  i^  t^I, .  to  bar  his  vssue  apd  those 
vho  hare  at  reversion  or  reimaiuder  expectant 
pA  his  estate. 

A  common  recovery  may,  at  the  same 
time,  have  two  objects :  one  to  bar  an  es-* 
tate-taiU  &c. ; — ^the  other  to  pass  an  estate, 
as  the  jointure  of  a  married  woman ;  or 
bar  a  right,  as  a  title  of  dower ;  or  extin- 
gijlisb  a  collateral  interest,  as  a,  rent-charge  : 
and  though  the  recovery  may  be  void  against 
the  issue,  for  want  of  regular  voucher,  it 
may  be  good  as  a  conveyance,  or  release, 
&e.  The  recovery  may  also  and  at  the  same 
time  be  good,  against  the  estate-tail,  &c. 
and  operate  as  a  conveyance,  release,  &c. 
though  the  recompense  is  carried  over 
wholly  to  the  estate-tail ;  and  of  consequence 
no  benefit  from  the  voucher,  is  derived  by 
any  other  person  who'  has  an  estate,  the 
right  or  title,  or  the  collateral  interest  (/). 

In  this  place  it  may  be  called  to  mind, 
that  the  law  uniformly  carries  the  recom- 
pense, derived  from  a  recovery  in  value,  to 
the  persons  by  whom  the  loss  is  sustained. 
For  example,  if  two  persons  are  vouched  [121] 
jointly,  and  one  of  them  has  nothing,  the 
recompense  will  belong  to  the  person  by 
whom  the  loss  is  sustained  {m). 

(i)  Eare  y.  Snow,  Plowd,  (m)   Page     v.     Hai/wardf 

514.  2  Salk.  570. 

.  Pi§rott  m  RecoY.  14.  Pigott  on  Recov.  170^    Go» 

*  Litt.  376,  b, 

VOL.  I.  K 
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And  when  the  lands  recovered  were  in- 
tailed,  the  lands  recovered  as  the  recompense 
in  value,  will  be  considered  as  intailed  in  the 
same  manner,  as  the  lands  of  which  the  re- 
covery is  suffered,  (n) 

In  common  recoveries  this  recompense  is 
merely  nominal.  The  judgment  to  recover 
in  value  is  mere  form  :  a  form,  however,  to 
be  observed,  that  a  common  recovery  may 
have  the  semblance  of  a  recovery  in  an  ad- 
verse action. 


(n)  Co*  Litt  252»  a.  Manxeti  case,  at  the  end  of 

Plow.     Com.     514,     and        Plow.  p.  8. 
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COMMOM   I^COYEEIEt  AEB  WITH 

I.  SiMb  Voucher* 
IL  Dtmble  Voucher* 
IIL  TrAle  Voucher. 


!•  Of  Recoveries  with  Single  Voucher. 

A  recovery  with  single  voucher  is  in 
nodem  practice  veiy  rarely  used.  The  only 
instance  in  which  it  has  been  used  for  many 
years,  is  that  which  is  to  be  found  in  Mr, 
Feame^s  Posthumous  Works  (o). 

In  this  recovery  the  writ  is  brought  against 
the  tenant  in  tail  himself,  as  a  tenant  of  the 
freehold  :  and  the  recovery  will  be  effectual 
to  bar  the  estate-tail,  only  in  the  particular 
instance  in  which  the  tenant  is  actually 
seised  of  an  estate-tail,  conferring  the  right 
to  the  immediate  freehold,  in  other  words,  an 
estate^ail  in  possession  ( p) . 

Any  estate-lail  which  is  devested  or  dis- 

{0)  P.  336.  (p)    TaltarunCs    case,    12 

Ed.  IV.  14,  19, 

K   2 


^23  OF    THE    VOUCHEES. 

continued  will  not  be  barred  {q).  Nor  will 
the  recovery  bar  any  estate-tail  which  has 
been  previously  aliened  (r),  although  the 
party  takes  back  an  estate-tail,  unless  it  be 
the  same  estate-tail,  upon  his  conveyance 
{q).  Nor  will  the  recovery  bar  any  estate- 
tail,  in  remainder  or  reversion,  after  and  ex-» 
pectant  on  an  estate  of  freehold,  though  the 
freehold,  as  a  distinct  estate,  be  in  the  te- 
nant in  tail  himself  (^),  or  though  it  oe  in  a 
different  person,  and  both  these  persons  are 
named  tenants  (t). 

For  these  reasons  a  decided  preference  is 
due,  and,  in  practice,  is  given  to  recoveries 
with  double  or  treble  voucher. 

Suppose  A.  tenant  in  tail  in  possession : 
and  he  discontinues,  or  even  conveys,  and 
takes  back  another  estate-tail,  and  suffers 
a  recovery,  in  which  he  is  named  tenant^ 
and  vouches  over,  this  recovery  will  bar  the 
estate-tail  taken  under  the  discontinuadce 
or  conveyance  ;  but  the  right  under  the 
original  estate-tail  will  not  be  barred.  The 
very  poinfc  was  decided  in  Taifarum^s  edse, 
already  cited-  So  that  the  same  issue  may 
[  124] be  barred  as  to  one  estate-tail,  and  their 

{a)    Taltarum's    case,     al-  Owen  v.  Morgan^  3  Ox  5. 

av  ci     '  -  .-     - 


ready  cited.  Ciithero  v.  Fraiiklin, 

(r)  Lin.  Coll.  ca.  3  Co.  58.  568. 

Peck    V.      Channelly    Cro.  (i)  Pigott  on  Recor.  35. 

Eliz.  827.  3  Co.  6,  b. 

(s)  Meredyth  y.  Leslie^  6 
Bro.  Par.  Gas.  209. 
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right  under  another  estate-^ail  may  continue. 
To  effect  a  bar  under  the  original  intail  there 
mifet  be  a  voucher  of  the  donee  in  tail,  or 
the  heii^  to  the  intail,  and  a  voucher  over. 

On  the  subject  of  recoveries  with  single 
voucher,  the  cases  applicable  to  husband 
and  wife  must  be  called  to  recollection. 

The  following  Points  occur. 

Husband  makes  a  feoffment  to  the  use  of 
himself  for  life,  remainder  to  the  use  of  his 
wife  for  life,  remainder  to  the  use  of  the 
heirs  of  their  bodies  ;  and  a  praecipe  is 
brought  against  him  and  his  wife,  and  they 
vouch  the  common  vouchee.  This  reco- 
very does  not  bar  the  intail.  The  woman 
is  not  a  proper  tenant  to  the  praecipe  («?). 

So  if  lands  are  given  to  husband  and  wife, 
and  the  heirs  of  the  body  of  the  husband, 
remainder  over,  and  the  husband  alone  suffer 
a  recovery,  in  which  he  is  tenant  to  the 
praecipe,  and  vouches  the  common  vouchee, 
this  recovery  is  not  a  bar  to  the  i&sue  or  him 
in  remainder.  The  recompense  cannot 
enure  to  the  estate.  The  wife  having  a 
joint  estate,  and  no  moiety  between  them, 
the  husbapd  is  ^aloiie  no  good  tenant  to  the 
praecipe.      The  estate  tail  and  remainder  [  12^  ] 
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depended  on  the  estate  of  husband  and  wile, 
as  on  an  entire  estate,  (x). 

It  is  otherwise  of  a  joint  estate  conveyed 
to  them  before  the  coverture,  for  there  one 
moiety  is  barred  {y). 

All  these  cases  suppose  the  recovery  to  be 
defective,  because  the  husband  is  named 
tenant,  and  the  recovery  in  value  cannot  go 
immediately  to  the  estate-tail,  and  in  the 
same  line  of  succession  as  the  estate-tail. 
Had  any  other  person  been  tenant,  and  the 
husband  been  vouched,,  and  he  had  vouched 
over,,  the  cases  admit  that  the  estate-tail 
would  have  been  barred  (z).  These  cases 
turn  on  a  point  of  great  nicety.  The  rea- 
soning is  incorrect,  so  far  as  the  recovery 
is  assumed  to  be  defective  for  want  of  a 
good  tenant  to  the  writ  of  entry. 

II.  Of  Recoveries  with  double  Voucher. 

In  recoveries  with  double  voucher,  the 
donee  or  heir  in  tail^  instead  of  being  named 
tenant  to  the  writ  of  entry,  is  vouched. 
Hence  the  necessity,  in  most  cases,  of  a 
[  126]  previous  conveyance,  for  the  purpose  of 
making  a  tenant  to  the  writ  of  entry. 

(x)  Owen  and  Morgan's  Cdi.  {g)  CupplediheU   case,     3 

3  Co.  6.  CQ.6.b. 

Iftgott  on  Recov.,  38.  FiigwiUUm's  case,  6  Ob.  32. 

{f)Marquiso/Win€heMtef^$  Htllet  t.  Sounders,  9  Ltr. 

case,  3  Co.  1.                           ,  107. 
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A  person  who  comes  in  as  a  vouchee^  on  a 
common  recovery,  comes  in  of  all  estates* 
tail  of  which  he  is,  or  of  which  he  ever  was 
seised :  or,  with  the  exception  of  contingent 
or  future  interests,  which  he  has  in  point  of 
right  or  title  (a).  This  is  a  general  rule  of 
law,  and  an  universally  acknowledged  prin- 
ciple. 

Thus  a  recovery  in  which  the  tenant  in 
tul  is  vouched,  and  is  vouched  over,  will 
bar  ati  estate-tail,  of  which  he  is  actually 
seised:  it  will  also  bar  all  intails,  under 
estates  which  have  been  devested,  disconti- 
nued, or  previously  aliened.  Several  estates- 
tail,  or  the  right  to  several  estates-tail,  by 
one  and  the  same  operation  may  also  be 
barred  (6). 

All  remainders  and  reversions  expectant 
on  the  intail,  even  though  the  estate-tail  has. 
been  previously  barred  by  a  fine  with  pro- 
clamations levied  by  the  tenant  in  tail,  are 
within  the  influence  and  barred  by  the  ope- 
ration of  the  recovery  (c).  And  the  better, 
and  at  this  day  the  generally  received  opi- 
nion is,  that  a  recovery  suffered  by  the  heir 
in  tail  after  the  death  of  the  ancestor,  and 
after  a  fine  with  proclamations  levied  by  the 
ancestor,  which   has  effectually  barred  the 

(«)  Salic.  571.  .  2  Roll.  Rep«  41$.  Manxtfs 

Brook.  Tail.  Plea.  32.  case  at  the  end  of  Plow.  p.  8. 

{h)   Sheffield  v.    Ratcliffep         (c)  Barton  v.  Lever,  Cro. 

Eliz.d8S.  lNez.263. 
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[  127  ]intail>  will  Imr  all  remainciers  and  Teversi&ns, 
which  are,  or  were  expectant  on  the  estate^ 

III.  Cff  Rec&veries  with  treble  Vouekgr.  • 

RecoiVeirie*  sometiftieis,  though  mat  tte^ 
quently,  are  suffered  with  treble  voucher. 

Thfe  only  p6ssible  cias6,  in  which  a  reco- 
veiy  With  these  vouchers  can  lie  liecessary 
is,  in  the  instanie^  in  which  tenant  in  tAii 
CreatiBs  an  ^estate-tail,  derived  out  of  his  own 
ei^tate-tiiil ;  alnd  thetWo  ititails  are,  in  poitit 
of  estate  or  df  ri^ht,  Igxi^ting,  at  one  timte, 
in  distinct  persons,  and  both  intails  are  to -be 
barred  • 

In  this  instance,  the  owner  of  the  deri- 
vative *eState-tail  'should  be  first  vouched, 
-^he  should  vouch  the  owner  of  the  original 
edtate^tail, — and  that  vouchee  should  vouch 
the  common  vouchee :  Hot,  however,  Chiiit 
the  order  Of  the  Vouchers  is  essential,  cbc- 
cept  as  a  matter  of  form  ;  for,  tipon  prih- 
ciple,  it  is  clear  that  if  each  teimnt  in  tail 
be  distinctly  vouched,  and  vouch  over,  his 
intail   will  be  barred,  although  he  should 

be  vouched  out  of  the  order  which  is  recom- 
mended. 

By  the  statute  law  there  cannot  in  some 
actions  be  a  voucher  out  of  the  degrees  ; 

(d )  Fearue's  Posthumoag  Works,  442. 
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font  in  the  writ  of  entry  in  the  post  5  on 
which  common  recoveries  are  grounded, 
there  may  be  a  voucher  at  large.  tSee  Booth 
M  Real  ActionSy  175  ; — and  hence  the  pre- 
ference given  to  recoveries  on  a  writ  of 
entry,  in  the  podt. 

A  difference  of  opinion  exists  among  con-  [  i;28  ] 
veyancers,  whether  a  recovery  with  treble 
voucher  be  in  any  case  necessary.  -Few 
admit  the  necessity  of  vouching  the  two 
tenants  in  tail  distinctly.  The  majority, 
relying  on  Page  and  Hay  ward  {e),  are  of 
Opinion,  it  is  sufficient  that  both  tenants  in 
tsdi  shall  be  vouched  jointly. 

The  objection  against  this  mode  of  vouch- 
ing is,  that  the  recompense  cannot  go  to  the 
ksae  of  both  tenants  in  tail  ;  and  that  the 
analogy  to  real  adverse  actions,  in  which 
ncompense  is  the  foundation  of  the  bar,  is 
IQcrificed.  On  this  ^oint  see  fVatkins^sPrin^ 
iifles,  p.  134.  Co.  Lift.  102,  (a),  and  376, 
(a  &  b).  Plowden^s  argument  in  the  case  of 
Ba9$ettand  Morgan  v.  Manxel,  published  at 
the  end  of  his  Reports. 

•In  all  other  cases,  it  is  conceded,  'the 
voucher  of  a  tenant  in  tail,  jointly  witJi 
another  person,  will  foe  efiiectual  to  bar  the 
estate-tail  (/). 

The  decision  which  established  that  point 

(t)  2  Salk.  &70.  (/)   Bare  v.  Srov,  Plow. 

514C  Cc'Iitt.  970.1>. 
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proceeded  on  the  ground;  that  the  recom^ 
pense  will  go  according  to  the  title  of  the 
persons  by  whom  the  recovery  is  suffered. 

However,  this  is  not  a  decisive  answer  to 
the  objection,  which  assumes  the  necessity 
of  a  treble  voucher  :  because  in  the  case  of 
[  129  ]^^  estate-tail  derived  out  of  an  estate-tail, 
it  is  impossible  that  the  same  recompense 
should,  consistently  with  the  principles  of 
^  law,  be  a  recompense  to  both  classes  of 
issue.  It  is  absurd  to  suppose  that  the 
issue  under  the  derivative  estate-tail,  are^  in 
the  first  place,  to  recover  the  recompense^ 
as  upon  a  defeasible  title,  and  that  the  issue 
under  the  original  estate-tail  may  recover 
the  i^ecompense  fron^  them  (g). 

This  mode,  indeed,  of  compensating  them 
is  a  solecism,  and  impracticable  in  any  legal 
mode,  known  to  the  rules  of  law.  The 
issue  under  the  original  estate-tail^  if  they^^ 
can  recover  the  recompense  in  any  mode> 
must  recover  it  for  their  own  benefit,  against 
the  person  whom  they  or  their  ancestors 
vouch. 

Nor  is  it  possible  that  the  recompense  can 
be  divided  between  the  different  classes  of 
issue,  to  be  a  compensation  to  all  of  them*i 
The  issue  under  the  original  estate-tail  will 
not  have  a  recompense  to  the  extent  of 
their  title,  unless  they  have  other   lands, 

(g)  Ste  Mary  Porimgton's  case,  10  Co.  37. 
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equal  to  the  full  value  of  those  originally 
intailed^ 

To  put  the  case  in  the  most  striking  point 
of  view,  the  recovery  may  be  supposed  to 
be  suffered  by  the  tenants  in  tail  them-* 
selves :  so  that  the  issue  cannot  derive  their  C  ^^  3 
title  to  the  recompense,  otherwise  than 
through  their  ancestors,  or  under  any  other 
foundation  than  the  judgment  given  upon 
the  different  vouchers.  The  case  is  thus 
disengaged  from  the  supposition  that  the 
issue  under  the  original  estate*tail,  are  the 
only  persons  to  be  considered,  in  determin- 
ing the  title  to  the  recompense.  For  as 
between  the  two  tenants  in  tail  themselves, 
it  is  clear  that  the  owner  of  the  derivative 
estate--tail  has  an  exclusive  right  to  the  re* 
compense. 

The  answer  which  an  eminent  and  liberal 
gentleman,  since  dead,  gave  against  the 
necessity  of  vouching  the  tenants  in  tail 
separately,  was,  that  ^^  had  the  vouchees 
^^  demanded  a  lien,  that  is,  reqiaired  the 
'^  tenant  to  show  what  he  had  to  bind  them 
'V  to  the  warranty,  and  what  estate  they 
**  were  bound  to  warrant,  the  recompense 
'*  could  only  have  been  according  to  the 
''  estate  to  which  the  actual  warranty  wias 
'*  annexed  ;  but  in  consequence  of  their 
''  entering  into  the  warranty  paramount, 
''  the  writ  of  execution  of  the  land,  recovered 


[  131  ] 


^.  agaiost  the  common  vouchee^  tnurt  ^)m 
general^  for  delivery  thereof  to  ,tbe  £mt 
Youobees,  without  expressing  for  iv^iat 
estate;  and  it  appears  by  the^bckikiSi 
that  though  the  vouchees  themseLyes  are^ 
^  by  entering^  into  the  voucher  joiaftiy^ 
'  -estopped  >from  saying  itbat  they  had  oot 
^  a  joint  estate,  their  issue  will  not  he 
^  estopped*  The.okumfi  of  iboth  classesjof 
^  issue  are  upon  one  estate,  and  an  lestate 
^  of  equal  rvalue  is  awarded  as  a  ffBcom^ 
'  pease  for  it,  and  will .  be  subject  lio  Abe 
^  same  claims.  Alter  the  death  of  their 
^  vouchees  they  nust  implead  one  another^ 
^  and '  the  recompense  will  go  to  ^those  who 
'  'Shall  be  adjudged  to  have  sustained  the 
' '  the  loss ;  for  if  the  issue  are  not-  estopped^ 
^  no  injury  is  done.  The  law  lYemaina 
' .  open/^  The  ittuthorities  lelied  on  iwiere 
Co.  Litt.  vlOl  (b)i  and  376,  (a  &  ;b).r-Tlip 
case  of  Page  v.  Hayward^  and  Pldmdetili 
argument  in  the  case  oiBa&sett  and  Morgan 
V.  M^Mxel^  pul)lished  at  the  end  of  biff 
Reports. 

Of  theauthorities  cited,  that  which  bears 
most  on  the  argument  is  the  passs^e  in>Co. 
litt.  376,  b.  The  example  in  that  case  is 
taken  from  Eare  and  Snow^s  case,  in  Phwd. 
Comm.  514.  The  language  of  Lord  Coke  is. 
If  tenant  in  general  tail  be,  and  a  com- 
mon* recovery  is  had  against  him  and  «his 
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V  wife^  where  hia  wife  hath  nothing,  and 
**  they  vouch,  and  have  judgment  to  reco- 
"  rer  in  value,  tenant  in  tail  dieth,  and  the 
*^  wife  surviveth ;  for  that  the  issue  in  tail 
^^  had  the  whole  loss,  the  recompense  shall 
enure  wholly  to  him  ;  and  the  wife,  albeit 
the  was  party  to  the  judgment,  shall  have 
'*  nothing  in  the  recompense,  for  that  sheC  4^2] 
'^  loseth  nothing/' 

This  observation  does  not  relieve  the 
case  under  consideration  from  its  difficul- 
tks.  In  Lord  Coke's  case  there  was  only 
ode  estate-tail,  and  there  was  one  recom- 
pense sufl&cient  to  compensate  it.  In  the 
case  under  consideration,  there  were  two 
estates-tail,  and  only  one  compensation^ 
The  issue  claiming  under  one  of  the  estates- 
tail  must  be  disappointed.  £ach  of  them 
cannot  have  the  recompense  in  value.  For 
if  it  should  be  given  to  the  issue  claiming 
under  the  derivative  estate-tail,  the  issue 
under  the  original  estate-tail  would  be 
bound,  without  any  equivalent.  On  the 
other  hand,  in  case  the  recompense  in  value 
should  be  given  to  the  issue  under  the  ori- 
ginal estate-tail,  the  issue  under  the  deri- 
vative estate-tail  would  be  bound  without 
having  any  recompense.  As  between  the 
two  classes  of  issue,  no  doubt  the  issue  under 
the  original  estate-tail  ought  to  be  preferred^ 
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and  they  cetUdtiSy^wonM  be  preferred  when- 
ever their  title  came  in  competition. 

Many  bases  may  be  put  in  which  the 
utmost  confusion  would  arise  from  giving 
the  recompense  to  the  tenant  of  the  original 
estate-tail  or  his  issue,  in  exclusion  of  the 
tenant  of  the  derivative  estate-tail,  and  his 
[  133  ]  issue.  Should  the  recompense  be  given  to 
the  tenant  under  the  derivative  estate-tail, 
or  his  israe,  wktti  ground  is  there  for  treat- 
ing the  original  estate-tail  with  the  remain- 
ders expectant  thereon,  to  be  barred  by  the 
operation  of  the  recovery  1  Suppose  A*^ 
being  tenant  in  tail,  to  make  a  settlement 
in  favour  of  B.  in  tail,  and  a  common  reco- 
very to  be  suffered,  in  which  both  shall  be 
vouched  jointly.  To  give  the  recompense 
to  A.  would  be  injurious  to  B.,  who  as 
between  A.  and  B.  is  the  rightful  ownen 
Or  supposing  A.  after  the  settlement,  to 
have  levied  a  iine  and  barred  his  issue,  and 
the  issue  and  B.  to  be  jointly  vouched ; 
what  pretence  is  there  for  giving  the  recom- 
pense to  the  issue  of  A.  ?  As  between  the 
issue  and  B.  the  title  is  in  B.  and  not  in 
the  issue  of  A.  In  the  latter  case  it  might 
be  contended  that  the  recompense  should 
go  to  B.,  and  still  that  the  recovery  by  the 
issue  in  tail  would  bar  the  remainders  over 
expectant  on  his  estate-tail,  since  the  re- 
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mainders  are  barred  without  regard  to  the 
recompense  in  value.  Though  this  may 
be  an  answer  by  way  of  estoppel,  to  the  in- 
stance in  which  the  issue  are  vouched,  it 
€annot  be  an  answer  to  the  issue  themselves, 
when  the  recovery  is  suffered  with  the 
voucher  of  their  ancestor,  and  the  recovery 
is  produced  as  a  bar  to  their  claim.  The 
books  seem  agreed  that  recompense  in 
value  IB  the  only  ground  for  barring  the 
issue;  but  the  remainders  may  be  barred [  134] 
without  regard  to  the  recompense,  on  the 
ground  that  the  recovery  is  a  common 
assurance. 

It  will  now  be  proper  to  consider  whether 
there  are  any  grounds  which  render  it  pru- 
dent, at  least,  if  not  necessary,  that  a  re-> 
covery  with  treble  voucher  should  be  suf- 
fered, in  those  instances  in  which  there  are 
two  estates-tail  to  be  barred,  and  one  of 
these  estates-tail  is  derived  out  of  the  other 
of  them. 

I'he  old  books,  and,  among  them,  Co. 
Litt.  certainly  placed  the  bar  of  the  issue  , 
ci  tenant  in  tail  on  the  ground  of  recom- 
pense ;  and  if  recompense  be  really  (as  in 
principle  it  is  professed  to  be)  the  ground, 
on  which  recoveries  bar  the  issue,  it  is  ob- 
vious that  two  classes  of  issue,  claiming  in 
opposition  to  each  other,  cannot  have  the 
benefit  of  one  and  the  same  recompense. 
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One  class  of  issue  must  be  disappointed  ; 
since  both  classes  of  issue  do  not  claim 
under  one  and  the  same  title,  in  the  line  and 
course  of  remainder ;  allowing  the  recom-^ 
pense  ipay  be  enjoyed  first  by  the  issue  of 
one  tenant  in  tail,  and  afterwards,  and  by 
way  of  remainder,  by  the  issue  of  the  other 
tenant  in  tail. 

The  doctrine  advanced  in  Page  v.  May-* 
mard  does  not  bear  on  this  point.  Tbe 
greater  part,  if  not  all,  the  learning  in  that 
case  is  warranted  by  former  determinationsu 
Nor  can  it  be  denied,  that  when  a  tenant 
[  135  ]  in  tail  is  vouched,  and  vouches  over,  he 
comes  in  in  privity  of  all  the  estates  he  ever 
had.  And  though  a  stranger  be  joined  -with 
him,  the  recompense  will  belong  to  tte 
tenant  in  tail,  exclusively  of  the  stranger. 
And  when  tenant  in  tail  and  the  owner  of  a 
remainder  in  tail,  are  vouched  joiutly,  there 
is  no  doubt  of  the  efficacy  of  the  recovery. 
The  voucher  of  the  first  tenant  in  tail  alont 
would  have  barred  the  remainder  in  tail. 
The  distinguishing  circumstances  of  thiifr 
case  are : 

First.  When  one  estate-tail  is  derived 
out  of  another,  the  issue  under  the  original 
estate-tail  will  claim  in  exclusion  of,  and  not 
in  subordination  to,  the  owner  of  the  deriva^ 
tive  estate- tail ;  and 

Secondly.     The  issue  under  the  original 
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estate-tail  are  not  strangers,  nor  are  the  issue 
of  the  derivative  estate-tail  to  be  considered 
in  that  light,  till  the  gift  creating  their  es« 
tate-tail  is  avoided.  Instead  of  denying  the 
necessity  of  distinct  vouchers.  Lord  Holt 
approved  of  them,  as  more  regular.  At 
the  same  time,  under  the  particular  circum** 
stances  of  the  case  of  Page  and  Hayward^ 
be  considered  the  voucher  of  the  tenant  in 
tail,  jointly  with  another  person,  sufficient 
to  bar  the  in  tail. 

The  .  most  diligent  search  has  not  pro- 
duced any  authority,  in  which  it  has  been 
asserted  or  denied,  that  a  recovery  with  treble 
voucher  is  necessary,  in  a  case  like  that  [136] 
under  consideration,  or  in  any  case  what- 
ever. But  ever  since  Page  and  Haywardy 
recoveries  with  treble  vouchers  have  been 
occasionally  used ;  and  Mr.  Pigotty  in  p.  26, 
if  properly  understood,  does  in  cases  in 
which  one  estate-tail  is,  or  may  be  sup- 
posed to  be,  derived  out  of  another  estate- 
tail,  recommend  a  treble  voucher.  Though 
he  puts  the  case  generally  of  a  tenant  for 
life,  with  remainder  to  his  son  in  tail,  he 
must  have  had  in  his  contemplation  an 
ancient  family-estate,  in  which  the  tenant 
for  life  might  have  a  dormant  intail.  When 
the  observations  of  Lord  Holt^  in  Page  and 
Hayward^  as  reported  in  Pigotty  pages  19 1> 
192,  193,  194,  are  taken  with  their  context; 

VOL.   I.  L 
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and  the  sense  of  the  words  '*  in  this  manner^* 
are  attentively  weighed,  that  distinguished 
lawyer   is  recommending  the   several    and 
distinct  vouchers  of  different  persons  of  the 
family.     And  it  would  have  been  nugatory, 
on    the    part  of  Mr.   Pigott,  to  have  ad- 
vised a  treble  voucher,  if  a  voucher  of  the 
father  and  son  jointly  would  have  answered 
every  purpose.     See  also  Cruise  on  Recove* 
ries,  219-     Mr.   Justice   Blackstone   in  the 
2d    vol.    of    his   Commentaries,     p.    359, 
certainly  supposed,  that  the  exigency  of  the 
case  might  require  a  treble  voucher.    Such 
voucher  cannot  be  requisite  in  any  case, 
unless  it  be  requisite  in  a  case  attended  with 
[137]  the    circumstances    now    under  discussion. 
Though  for  the  purpose  of  supporting  re- 
coveries as  common  assurances,   the  court 
may  determine  that  both  intails  will  be  barr- 
ed by  a  joint  voucher,  of  several  tenants  in 
tail,  even  wlien   one  of  two  estates-tail  is 
derived  out  of  another;  in  the  same  manner 
as  a  recovery  on  the  voucher  of  a  tenant  in  ' 
tail,  who  has  several  estates-tail,  or  the  right 
of  different  intails,  in  the  same  land  under 
different  titles  (A),  will  bar  all  the  intaiU ; 
yet  the  law  on  the  point  cannot   be  safely 
acted  upon,  or  considered  as  clear,  till  it 
shall  have  received  the  determination  of  a 
court  of  competent  jurisdiction,    and  the 

(A)  Siipra/126. 
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question  simll  be  decided  by  that  determi* 
nation. 

By  what  Tenants  in  Tail  a  Recovery  may  he 
suffered  with  Effect ;  and  to  what  Extent 
m  Point  of  Share. 

First.  It  is  now  to  be  considered  by  what 
tenants  in  tail  a  common  recovery  may  be 
suffered,  so  as  to  bar  the  estate-tail,  and  the 
lemainders  and  reversions  expectant  there* 
on.  In  this  division,  which,  in  a  great  mea* 
sore,  b  a  summary,  or  review,  of  points 
already  noticed,  it  is  impossible  to  avoid 
the  appearance  of  repetition. 

A  recovery  is  peculiarly  the  assurance  by 
which  a  tenant  in  tail  may  enlarge,  or,  more 
properly  speaking,  convert,  his  estate-tail 
into  a  fee,  by  barring  the  estate-tail,  and 
all  remainders  and  reversions  expectant  on 
that  estate.  Under  such  recovery  there  will 
be  acquiredan  ownership,  co-extensive  with 
that  of  the  person  by  whom  the  estate-tail 
was  created.  Citteris  paribus,  namely,  with 
the  concurrence  of  the  freeholder,  a  recove- 
ly  my  be  suffered  with  effect,  either  by  the 
tenant  of  an  estate-tail  in  possession,  or  of 
an  estate-tail  in  remainder  or  reversion  (i) 
or  by  the  person  on  whom  an  estate  already 

(^  Sepff«,16,ttMl8ILAk    aM,Lia 
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alienated,  devested,  or  discontinued,  way 
:)]entailed  {j)y  and  even  by  the  issue  in  tail, 
although  the  estate-tail  has  been  previously 
barred,  by  a  fine  with  proclamations  levied 
by  their  ancestor  {k) :  or  as  a  consequence 
and  deduction  from  tlie  same  principles,  by 
the  sifatute  of  limitations,  or  warranty,  &c. 

But,  as  has  already  been  observed,  no  one 
except  a  tenant  of'  an  estafe-taii  in  possession 
can  suffer  with  eflfect  a  common  recovery 
with  single  voucher;  and  then  a  recovery  so 
suffered  will  only  bar  this  particular  estate- 
tail,  and  the  remainders,  &c.  expectant  on 
that  estate.  A  person  who  has  a  remote 
estate-tail  may,  by  merger,  surrender,  &c* 
of  the  estate  for  life,  or  even  disseisin  (/) 
of  tenant  for  life,  when  the  estate-tail  is 
immediately  expectant  on  the  estate  for  life, 
beconie  tenant  in  tail  in  possession.  But  in 
Lincoln  College  Case  (m)  it  was  assumed  that 
the  disseisor  could  not  suffer  an  effectual  re- 
covery as  tenant  of  the  freehold.  The  ground 
of  the  point,  as  found  in  Rollers  Abridgment, 
is,  that  the  owner  of  the  first  estate  of  in- 
heritance does  not,  by  the  disseisin  of  the 
tenant  for  life,  devest  the  remainder  in  tail. 


-   ij)  McmxtVi  case    at    the  {k)  Supra,   120,  and  Heb 

end  of  Plow,  page  8.  259. 

Sheffield  V.  Ratclifey  Hob.  {/)  2  R.  Ab.  5.  395. 

334.  (m)  3  Co.  58.  b. 

Lincoln  College  case,  3  Co. 
58.  b. 
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put  it  to  a  right.  He  is  merely  a  dissei- 
sor to  the  extent  of  the  estate  for  life,  and 

* 

then  by  the  union  of  the  two  estates  the 
remainder  in  tail  becomes  an  estate-*taii  in 
possession.  And  it  is  material  to  this  pur- 
pose that  a  stranger  may,  by  claiming  the 
estate  of  a  tenant  for  life,  disseise  that 
tenant  and  acquire  the  freehold,  without 
disseising  the  remainder-man  or  reversioner^ 
or  devesting  his  estate. 

The  alienee  of  a  tenant  in  tail,  or  the  4t5- 
4ignee  of  the  crown,  claiming  the  estate  of  a 
tenant  in  tail  under  an  attainder  for  treason 
(n) :  cannot,  in  any  case,  bar  the  estate-tail 
or  the  remainders  by  suffering  a  common 
recoveiy. 

The  privilege  of  suffering  a  recovery  is 
given  to  the  tenant  in  tail  and  his  issue,  and 
i%  personal  to  them. 

And  a  corruption  of  the  inheritable  blood 
of  the  issfie^  by  the  attainder  of  their  ances- 
tor for  treason  (o),  will  preclude  their  right [  140] 
to  suffer  a  common  recovery.  After  such  at- 
tainder they  cannot  bar  the  remainders,.  By 
tfaecorruption  of  the  inheritable  blood,  the 
issue  are  strangers.  They  forfeit  the  cha- 
racter of  heirs  in  tail.  They  are  incapaci- 
tated to  take  any  benefit  under  the  intail, 
though  the  estate  continues  by  reason  of  the 
continuance  of  issue  [p). 

(ft)  Supra,  4.  (p )  floU  aA&. 

(o)  Jeak.Cent.  25  L 
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And  attainder  of  tenant  in  tail  creates; a 
disability  {q)  to  suffer  a  common  recovery. 
He  is  civiliter  mortuui.  Between  the  crime 
and  attainder,  it  should,  from  analogy,  seern^ 
that  a  common  recovery  may  be  suffered  (r). 

A  recovery  suffered  by  an  aliens  who  is 
tenant  in  tail,  will  bar  the  remainders  ex* 
pectant  on  his  estate  («).  He  is  tenant  in 
tail  till  office  found,  and  as  tenant  in  tail  he 
has  all  the  powers  exerciseable  in  respect  of 
that  estate.  It  is  for  the  benefit  of  the 
crown  only,  and  not  of  remaiiider*men, 
that  there  is  any  disqualification. 

When  the  intail  is  of  a  subject  which  has 
a  limited  duration,  as  a  rent-charge,  created 
de  novo,  and  limited  for  an  estate-tail,  with- 
out any  remainders  over,  then,  as  already 
observed,  the  recovery  of  tenant  in  tail  can- 
not enlarge  the  estate  beyond  the  period 
prescribed  for  its  duration  {t). 

And,  it  is  apprehended  that  when  an  es* 
tate-tail  in  lands  is  derived  out  of  a  qualified 
or  determinable  fee,  the  recovery  cannot  do 
mote  than  acquire  the- ownership  for  the 
tim^'etfirhatjieterminabl^  or  qualified  fee  (»). 

Ml^  MJbrt,  the  fee  acquired  by  means  of 
the  Wcovery  tff  the  tenant  in  tail,  cannot^ 


(q)  See  Barton's  isase,  2  R.  (r)  Stevens    v.      FFmiiffif  ^ 

Ab.  394, 1.  37.  (13  Jac.)  Jenk.  2  Wils.  219. 
Cent.  250.  1  Keb.  396.   cites  {s)  4  Leon.  84. 

Burfon  and   Bremer^ $    case,  (I)  Supra,  3. 

(37  &  38  Eliz.)  as  contra.  (u)  Supra,  2. 
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iQ  aiiy  case,  be  larger  than  the  ownership 
out  of  which  the  estate-tail  is  derived. 

It  is  also  observable,  that  when  a  tenant 
of  a  remote  estate-tail  suffers  a  common 
lecovery,  in  which  he  is  vouched,  and 
vouches  over,  the  effect  of  this  recovery, 
even  supposing  it  to  be  suffered  concurrtnti^ 
bus  lis  quiinjure  requiruntur,  will  be  merely 
to  bar  his  own  estate-tail,  and  the  remainders 
and  reversions  expectant  thereon  (i?),  and  \ 
all  conditions  and  collateral  limitations  aur- 
nexed  to  his  estate. 

It  will  not  affect  prior  estates-tail  (w),  or 
any  other  prior  estates.  On  the  contrary, 
the  owner  of  a  prior  estate-tail  may,  after- 
wards, by  suffering  a  common  recovery,  bar 
the  fee,  acquired  through  the  medium  of 
the  recovery,  suffered .  by  the  owner  of  a 
more  remote  estate-tail. 

To  these  observations  it  may  be  added, 
that  no  tenant  in  tail  can,  by  suffering  a 
common  recovery,  bar  any  charges  which 
are  an  incumbrai>ce  on  his  own  estate,  nor 
any  estates  derived  out  of  his  own  etate-^C  142] 
tail.  On  the  contrary,  he  may  givejsihfe 
matiou  and  stability  to  these  esta^t^jand 
charges,  by  suffering  a  common  recovery  {x). 

Ip)  3  Co.  6.  {x)  Goodright  v.  Meady  3 

Smith  V.  Clifford,  1  T.  Rep,  Burr.  1703. 

738.  StafJttton     V.      Slapilton,    I 

Voe  V.  Hail^i/,  8  T.  R€p.  Atk.  2. 

10.  and  su;>ia,  16.  Aud  supra,  JO. 

(to)  Smith  V.  Clifford,  al- 
T€ady  cited. 
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The  person  also  by  whom  the  recovery  is 
suffered  must  be  full  and  complete  tenant  in 
tail,  either  in  point  of  vested  interest^  or 
of  right  to  an  estate  which  was  once 
vested . 

•  In  the  first  place,  the  owner  of  a  contin^ 
gent  or  executory  interest  in  tail,  cannot,  it 
is  apprehended,  by  a  common  recovery,  bar 
either  his  own  interest,  (except  by  way  of 
estoppel)  or  the  remainders,  &c.  expectant 
thereon  :  much  less  can  the  issue  in  tail  (y) 
suffer  a  common  recovery  with  effect  in  the 
life- time  of  the  ancestor.  Whether  a  com-- 
man  recovery,  suffered  by  a  person  who  has  a 
contingent  interest  in  tail,  will  be  a  bar  to 
his  issue,  as  well  as  to  himself,  is  one  of  the 
many  points  which  afford  ground  for  doubt, 
from  the  absence  of  decision,  and  the  op- 
portunity of  adducing  conflicting  principlesi 
leaving  it  in  uncertainty  which  of  them 
shall  prevail.  The  opinion  formed  by  the 
author  is,  that  an  estoppel,  though  binding 
on  the  ancestor,  would  not  bind  the  heir  ill 
tail.  The  general  rule  is  that  the  heirs  in 
tail  are  not  bound  by  estoppels. 

At  the  same  time,  it  is  observable,  that 
recovery  suffered  by  tenant  in  tail,  will  bar 
contingent  remainders  expectant  on  his 
estate,  and  also  terms  of  years,  &c. 

(y)    Apprise    v.    Apprise,         Vin.  Abr.  Recovery  CW> 
AnderMim  44,  mon,  M.  pi.  1. 
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The  owner  of  a  contingent  interest  should 
be  veiy  cautious  how  he  suffers  a  recovery 
or  levies  a  tine,  which  may  extinguish,  even 
as  against  himself,  the  contingent  interest 
in  tail.  It  will  prevent  the  vesting  of  the 
estate,  and  as  against  himself  at  least,  when 
there  is  a  recovery,  and  as  against  himself 
and  his  issue,  when  there  is  a  fine  with  pto^r  143  1 
clamations,  preclude  the  right  of  suffering 
a  recovery,  when  the  estate,  unless  extiii-^ 
guished,  would  have  become  vested.  This 
is  understood  to  be  a  new  point. 

Secondly.  A  recovery  will  be  good  only 
for  that  portion  of  estate  which  does  or  did 
belong  to  the  tenant  in  tail  who  is  vouched. 

Thus  when  several  persons  are  tenants  id 
common,  or  joint  tenants  in  tail,  and  one 
of  them  is  vouched,  the  recovery  will  be 
good  only  for  his  share  ;  or  if  several  are  . 
vouched,  the  recovery  will  be  good  only  for 
their  respective  shares. 

When  a  sole  heir  in  tail  suffers  a  recovery, 
luid  the  share  is  abridged  by  the  birth  of  a 
co-heir,  it  should  seem  that  the  recovery 
would  be  void  for  the  share  of  the  co-heir. 
And  that  a  recovery  by  an  heir  in  tail, 
whose  estate  is  defeated  by  the  birth  of  a 
more  immediate  heir,  would  be  avoided  by 
the  avoidance  of  the  descent.  Ou  recove- 
ries suffered  by  a  person  who  has  a  sok 
seisin,     which     is    afterwards    subdivided 
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among  otlier  persons,  taking  as  joint- 
tenants  or  tenants  in  common,  the  appro- 
priate observations  will  be  found  in  a 
former  page  {z). 

As  often  as  imsband  and  wife  are  tenants 
in  tail  by  intireties,  neither  of  them  alone 
in  the  life-time  of  the  other  of  them,  can, 
by  a  common  recovery,  bar  the  estate-tail 
(a),  so  as  to  prejudice  the  other  of  them,  or 
bar  the  issue  in  tail,  or  those  in  remainder 
or  reversion.  In  these  and  many  other  par- 
ticulars, there  is  a  difiference  between  the 
operation  of  a  fine  and  recovery  (b).  But 
when  husband  and  wife  are  tenant  in  tail  by 
moieties,  in  other  words,  have  an  estate  to 
them  and  the  heirs  of  their  bodies  before 
their  marriage,  either  of  them  alone  before 
the  marriage,  or  the  husband  alone,  during 
[  144  ]the  coverture,  may,  by  a  common  recovery 
duly  suffered,  bar  the  estate-tail,  in  his  ot 
her  aliquot  part  (c). 

And  though  the  husband  who  suffered  a 
common  recovery  during  the  life  of  his  wife, 
should  survive  her,  that  circumstance  will 
not  give  validity  to  the  recovery  (rf).  A 
common  recovery,  however,  suffered  by  one 
of  the  parents  after  the  death  of  the  other 
of  them,  except  so  far  as  a  wife  is  restrain- 

{z)  Supra,  52.  (b)  Beaumont's  case,  9  Co. 

(a)  Owen  Sf  Morgan's  case,  139.  Hob.  257. 

3  Co.  5.  (c)  Supra,  125. 

Shep.  Touch  45.  (d)  3  Co.  5,  b. 
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ed  from  suffering  a  recovery  of  lands  in- 
tailed  on  her  by  the  provision  of  her  hus- 
band, or  of  his  friends,  will  be  effectual. 
With  such  exception,  the  right  and  power 
of  alienation  are  in  the  surviving  parent. 

An  alienation  made  by  the  husband  alone 
during  the  coverture,  and  defective  on  that 
account,  would  be  confirmed  and  rendered 
complete,  by  his  being  duly  vouched,  and 
vouching  over,  in  a  common  recovery  suf- 
fered after  the  death  of  his  wife. 

And  in  this  place  it  is  to  be  observed,  the 
recovery,  to  be  good  for  a  particular  share, 
must  be  with  the  concurrence  of  the  person 
in  whom  the  freehold  of  that  identical  share 
resides. 

Thirdly.  A  tenant  in  tail  after  possibility 
of  issue  extinct y  has  no  longer  the  power  of 
barring  the  estate-tail,  or  the  remainders 
expectant  thereon. 

For  all  the  purposes  of  alienation,  he  is 
considered  merely  as  tenant  for  life  (e). 
His  estate  must  necessarily  determine  with 
his  death.  And  if  he  forego  the  right  of 
suffering  a  common  recovery,  while  com- 
pletely tenant  in  tail,  that  right  cannot  be 
exercised,  when  he  is  reduced  to  the  situa- 
tion of  tenant  in  tail  after  possibility  of 
issue  extinct. 

(e)  Co.  Utt  28.  a«  11  Co.  SO. 
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.At  the  common  law,  every  tenant  in  tail 
had  the  power  and  the  right  of  suffering  a 
common  recovery.  This  right  is  so  inse- 
parably annexed  to  his  estate,  that  it  cannot 
be  restrained  by  condition,  limitation,  cus- 
tom, or  the  like  [f) 

The  statute  law  has  introduced  two  ex- 
ceptions, of  which  some,  notice  has  already 
been  taken. 

The  first  exception  is  applicable  to  te^ 
nants  in  tail  of  the  gift  of  the  crown  for  ser-? 
vices  performed,  and  in  which  the  reversion 
or  remainder  remains  in  the  crown  {g). 

To  bring  a  case  within  this  exception, 
there  must  be. 

First y  An  estate-tail. 

Secondly,  It  must  be  of  the  gift  of  the 
'  crown,  namely,  the  king  for  the  time  being, 
while  king ;  or  by  the  purchase,  or  provi- 
sion of  the  crown  (A). 

Thirdly  J  It  must  be  for  services  performed 
(i) ;  and  at  least,  when  the  grant  proceeds 
from  a  subject,  the  consideration,  &c.  must 
appear  on  record  (it). 

Lord  Mansfield  has  advanced  the  doc- 
trine, that  in  case  of  a  gift  by  the  crown, 

(/)  Co.Litt.224.a.  &Butl.  {h)  Co.   Litt.  372.  b.  &  2 

n.  1.  Co.  15.  b. 

Knowlfs's     Arcrument      in  (i)    Ferkini  v,  SeweH^Jifih 

Taylor  v.  Horde,  1  Burr.  83-4.  Rep.  (354.     4  Burr.  2223. 

(g)  34  H.  8.  c.  20.  Supra,  18.  (k)  Co.  l.itt.  372.  b. 
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the  services  must,  at  a  distance  of  timet  be 
presumed,  and  need  not  be  proved  (/). 

Fourthlff,  The  remainder  or  reversion  in 
fee  or  in  tail  (m),  must  be  in  the  crown* 
The  restraint  on  the  alienation  continues  so 
long  only   as   the  remainder  or  reversion 
remains  in  the  crown.     An  alienation  by 
the  crown,  of  the  reversion  or  remainder, 
leaves  the  tenant  in  tail  at  liberty  to  bar  the 
estate<4ail,  and  the  reversion  and  remainder 
{n).     While  the  estate-tail  is  protected  from 
being  barred,  all  other  subsequent  estates  in 
other  persons,  are  also  protected  (o) :  for 
unless  the  estate-tail    can    be  barred,   no 
other  estate  admits  of  being  barred.     But  an 
estate-tail  of  the  gift  of  the  crown,  though 
it  cannot  be  barred,  either  by  fine  or  com-[  146  } 
mon    recovery,     while     the    reversion    or 
remainder  remains  in  the  crown,   may  be 
barred  by  non-claim  on  a  fine,  or  by  colla- 
teral warranty,  so  as  the  tenant  in  tail  is 
not  a  party  or  privy  (p ).      But  it  is  doubt- 
ed whether  any   issue   is  barred  for  more 
than  his  own   time.     Perhaps  each  succeed- 
ing issue  may  have  a  new  five  yeai's  against 
a  fine. — Lord  Nottingham  seems   to  assume 
that  the  bar  will  be  only  against  the  tenant 

(/)  Ptrkims  v.  Sewell^  1  BL  (p)  Stratford  v.  Z>orer,  Co. 

{m)  Co.  litt.  372.  bu  lord  Nottimgkmm^dM&MU. 

(»)  n>id.  ibkL  o.  2. 

(•)  Co.  Litt.  372,  b. 
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in  tail  at  the  time  of  the  fine  levied. — Let 
it  be  admitted  that  the  fine  operates  as 
against  him^  and  it  will  follow,  that  it  will 
operate  as  against  each  succeeding  issue,  at 
least  for  his  time. 

The  authorities  afford  no  satisfactory 
conclusion  on  this  interesting  point.  The 
Eari  of  Derby^s  case  .  {q)  is  an  authority, 
only,  that  the  issue  is  not  barred  by  the 
'  fine  with  proclamations  of  their  ancestor, 
being  the  donee  or  tenant  in  tail. 

It  has  already  been  observed,  that  even 
at  the  common  law,  a  recovery  by  tenant  in 
tail,  will  not  bar  a  reversion  or  remainder 
in  fee  in  the  crown  (r).  The  recovery  will 
operate  only  to  the  extent  of  converting 
the  estate-tail  into  a  base  or  determinable 
fee,  and  barring  the  issue  [s).  It  will  even 
bar  remainders  in  strangers  [t)  ;  and  also  a 
remainder  after  an  estate-tail  in  the  king  («)• 
No  estate  is  protected  by  the  common  law, 
from  the  operation  of  a  recovery  by  tenant 
in  tail,  except  a  remainder  or  reversion  in 
the  crown  [v). 

The  second  exception  applies  to  women 
tenants  in  tail,  ex  provisione  viri.  {w) 


(q)  2  Show.  104.  (m)  2  Roll's  Abr.  3M.   I.  5* 

(r)  Supra,  19.  Sir  Hugh  Chomley^t  case, 

(s)  Neale  v.  Wilding,  IWils.  Moor,  342. 

275.  BrOw  Assurance,  pi.  6.  (v)  Hob.  339. 

(0  2  Roll's  Abr.  394.  1.  1.  (w)  Supra,  19. 
Bendloes,  pi.  254. 
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By  the  stat  of  1 1  Hen.  7.  c.  20,  they  are 
restrained  from  suffering  recoveries,  &c« 
either  while  sole,  or  under  coverture  with 
any  after-taken  husband ;  with  the  excep- 
tion, that  the  act  shall  not  extend  to  any[  147] 
recovery  to  be  had  with  the  heirs  next  inhe- 
ritable to  the  woman,  or  with  the  con- 
sent of  the  person  next  in. remainder  ;  pro- 
vided such  consent  appear  on  the  record,  or 
be  enrolled.  To  bring  the  case  within  the 
exception,  the  heir  in  tail  or  the  person  in 
remainder  must  be  vouched,  or  their  con- 
sent must  appear  by  a  deed  inrolled. 

This  act  equally  extends  to  equitable  and 
legal  estates  (x). 

Bot  this  act  does  not  extend  to  restrain  a 
woman  tenant  in  tail,  ex  provisione  viri^  from 
suffering  a  recovery  jointly  with  her  lius- 
1^^™!  (y)»  ^^  with  the  issue  in  tail  (z),  un- 
less the  title  of  such  issue  be  defeated  by 
the  birth  of  a  more  immediate  heir  in 
tail  (a). 

Nor  does  it  extend  to  lands  settled  bv 
the  wife  (6),  or  given  by  any  of  her  friends, 
or  proceeding  from  the  voluntary  gift  of  a 
stranger  (c)  ;    nor  to   lands  settled   on  the 

ix)  Cnpom  T.    Jackson,  2         (a)  3Co.  M.  h. 
Vcm.  4w.  [b]  Laughter  v.  Hmmphretf^ 

(jr)  Kirkmam  t.   Thompsom,  Cro.  Eliz.  524. 
Cra.  Jac.  474.  (c)   Ward  t.  Wahhew,  CrOL 

{it)     MaehcilUam's      case,  Jac.  173. 
Hob.  332.     Uncoln   ColUge 
3  Co,  50. 
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wife  in  general  tail^  with  remainder  to  her 
in  fee  {d) ;  qor  when  she  is  tenant  in  gene-« 
ral  tail,  and  the  fee  is  limited  to  a  stranger 
[  148](^j.  ]n  short,  the  restraint  on  alienation  is 
merely  for  the  benefit  of  the  husband,  his 
issue,  or  heirs. 

Nor  does  this  statute  extend  to  copyhold 
lands  {f). 

[149  ^  Of  the  Necessity  of  a  Seisin  in  the  Demandant 
before  any  Uses  can  arise  under  the  Recovery. 

To  perfect  the  legal  title  under  a  common 
recovery,  and  to  give  a  seisin  to  the  de- 
mandant in  the  recovery,  a  writ  of  seisin 
(except  in  some  particular  cases,  as  where 
there  is  a  reversion  expectant  on  a  term  of 
years,  and  there  is  an  entry  or  claim)  must 
be  sued  and  seisin  delivered  (g) ;  and  until 
such  seisin  is  delivered,  no  uses  can  arise 
under  the  recovery  (A).  Till  there  is  a  writ 
of  execution,  and  that  writ  is  executed, 
there  is  not  any  seisin  in  the  demandant,  as 
the  means  of  supplying  a  seisin  to  the  uses  : 
and  until  there  is  such  seisin,  the  person 
claiming  under  the  uses,  hath  no  legal  estate 

(d)  See  4  Co  3,  b.  Gilb.  Ten.  181. 

(e)  Foster  v.   Pit/all,  Cro.         (gj   Witham    v.    Lewiiy     1 
Eliz.  2.  Wils.  48. 

Hughes    V.    Cluhhy    Cora.         4  l^ro.  P.  C.  GOI. 
Rep.  3(9.  (/i)  Mo.    141,    in  Shelley's 

(f)  Harrington   v.   Smithy  case. 
2Siderf.  41,  73. 
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admitting  of  ao  alienation  by  him^  by  deed ; 
but  he  hath  an  inchoate  interest,  which  will 
allow  of  his  devising  the  interest  by  will  (i). 

The  true  ground  of  SelTg>yn  v.  Seiwyn  is, 
that  even  before  the  recovery  was  suffered, 
the  testator  had  in  him  a  title  to  a  future 
use,:  which  gave  him,  a  power  of  testamen- 
tary alienation ;  and  his  will  operated  on 
this  use  in  its  fiduciary  state,  and  also  on 
the  estate  itself,  when  the  use  was  executed 
by  the  statute  for  transferring  uses    into  , 

possession  {k). 

Another  ground   of  that  case,  and  the[  150] 
gr^nd  to* which  it  is  more  generally   as^ 
cribed,  is,  that  the  recovery  and  recovery 
deed  formed  parts  of  the  same  assurance. 

Regularly,  in  preparing  A  bstracts  of  Title, 
the  time  at  which  the  writ  of  seisin  is  re- 
tiimable,  and  also  the  day  on  which  seisin 
is  delivered,  should  be  stated,  for  the  pur- 
pose of  ascertaining  the  time  at  which  the 
title  to  the  legal  estate  is  complete :  and 
also  of  ascertaining,  that  there  existed  at  the 
time  when  a  conveyance  was  made,  by  the 
persons  claiming  a  title  under  tliese  uses,  a 
complete  title  to  the  legal  estate. 

It  does  not  seem   to  be  sufficient,  that 
seisin  should  be  delivered,  unless  the  writ 

(i)  Setwyn   y.    Selw^t    2        (k)  27  H.  S.  c.  10. 
Bttrr.1131. 

VOL.    I.  M 
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of  seisin  be  returned ;  for  the  retarn  is  the 
ott]y  evidence  that  seiwn  was  delivered* 
But  it  is  apprehended,  that  a  conve^ftnee 
.  made  between  the  day  on  which  seisin  is 
delivered,  and  the  day  on  which  the  writ  of 
seisin  is  returned,  would  be  operative  and 
eflBcient.  The  sole  use  of  the  return  of  tb« 
writ  of  seisin,  is  to  afford  evidence  of  th* 
iact  of  seisin. 

[  151  ]  Of  certain  Points  relating  to  the  Execution. 

If  judgment  be  given  in  the  life'-timft  of 
the  parties  to  the  recovery,  execution  may 
be  sued  by  or  against  the  heir  (/). 

By  the  common  law,  the  writ  of  execution 
and  the  return  must  have  appeared  on  the 
record.  Now,  by  the  statute  14  Geo.  II. 
c.  SO,  s,  4,  the  law  has  been  remedied  in 
this  respect.  In  some  cases,  at  least,  the 
recovery  deed  is  made  evidence  of  the 
recovery,  to  supply  any  defect  in  entering 
the  writ  of  seisin,  &c.  on  record. 

Hente  the  necessity,  that  the  recoveiy 
deed  should  be  full  and  explicit,  in  pre- 
scribing the  mode  in  which  the  recoveiy  i» 
to  be  suffered.  And  care  should  be  taken, 
that,  in  prescribing  the  mode  of  suffering 
the  recovery,  no  error  shall  be  committed. 

(/)  Shelley's  case,  1  Co.  93. 


A9   TO    COPYHOLD    LAND81     152-^153 

The  form  ia  the  Appendix  may  be  tofeljr 
followed.  It  will  be  found  correct^  oot 
only  in  prescribing  the  mode  of  suffering 
the  recovery,  but  in  allowing  a  departure 
from  some  of  the  prescribed  ceremonies, 
without  deviating  from  the  intention  of  thfe 
parties  :  so  that  should  there  be  any  thing 
to  rebut  the  presumption  arising  from  de-[  152] 
parture  from  the  prescribed  form,  the  alter<- 
nate  provisions  may  account  for  that  depart 
tare,  without  raising  any  objection  against 
the  validity  of  the  recovery. 

Observations  peculiarly  applicable  to  Lands  dfl  153] 

Copyhold  Tenure. 

Copyholds  may,  under  a  custom  for  that 
purpose,  be  intailed  (m).  Unless  there  be  a 
custom  to  intail,  words  of  gift  to  a  man 
and  the  heirs  of  his  body,  pass  a  conditional 
fee  (n).  This  doctrine  is  strenuously  com- 
bated by  Mr.  Watkins  (o).  When  the  legal 
estate  does  not  admit  of  a  direct  intail,  the 
rule  is  JEquita^  sequitur  legem  ;  and  as  iht 
property  does  not  admit  of  an  intail  at  law, 
it  equally  excludes  an  intail  in  equity ;  and 
the  intention  of  the  parties,  however  strongly 
expressed,  cannot  vary  the  law  {p).    Lord 

(m)  HevdmCs  case,  Co.  a  (o)  Watk.  Copyholds  1^- 

(«)  PMem    y.    Middietam,  ( p)  Pulhn  v  MiddieiOHy  al- 

#  Mod.  4S4.  ready  cited. 
3  Ler.  327,  contra  per  Hale. 

M   2 
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Hardwicke  expressly  says,  the  trust  estate  of 
apcopyhold  can  in  no  case  be  capable  of  an 
intail,  where  the  legal  estate  is  not,  it  being 
necessary  that  there  should  be  the  same 
rules  concerning  property  in  law  and  equity. 
Instead  then  of  attempting  to  intail,  through 
the  medium  of  a  trust,  as  recommended  by 
Mr.  Wat  kins  [q)^  there  should  be  such  a 
trust,  sts  is  used  to  keep  leasehold  estates 
and  chattel  interests  in  the  same  channel  as 
[  154  j  real  estates  which  are  intailed.  When  copy^ 
holds  are  intailed  at  law,  the  customary 
mode  of  barring  the  intail  must  be  obs6rved. 
This  may  be  by  surrender  (r),  customary 
recovery  (5),  forfeiture  and  regrant  (j)  ;  and 
one  of  these  modes  may  be  concurrent  with 
any  other,  or  each  of  the  others  of  them  (u). 
Foe  example,  a  custom  to  bar  by  surrender, 
may  be  concurrent  with  a  custom  to  bar  by 
recovery.  And  a  surrender  to  the  use  of  a 
will  (^)  may  have  the  effect  of  barring  the 
intail,  as  well  as  to  accomplish  the  par- 
ticular object  in  view.  The  right  to  bar  an 
intail^  is  incident  to,  and  a  necessary  attett-^ 


(^  Walk.  CbpyhoUds,  150;  Pilkington  v.  Stanko]^,   Sd- 

(r)  EverM  v.  Smalley,  2  d^rf.  315. 

Str.  1 197.     1  Wils.  26.  {u)  Everall  v.  Smalley,  al- 

(«)  Dell  V.  Higden,  4  Co.  ready  ciied. 

23.  a.  (x)   White  v.    Thomburgh, 

Dunn  V.  Greeuy  3  P.  W.  10.  2  Vera.  702. 

(i)  Grantham  v.  Copley y  et  Carr  v.  Singer,  2  Ves.  604f* 

»].  2  Saund.  422.  Moore  w  Moore,  2  VeB.'SiO& 

Amb.  270. 
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dant  on  a  right  to  intail ;  and  a  custom  to 
restrain  the  right  to  bar  an  intail  is  void  ( j^). 
The  object  of  the  rule  is  to  avoid  perpetui- 
ties ;  and  unless  there  be  a  custom  point- 
ing out  a  different  mode,  the  intail  may  be 
barred  by  surrender  (z),  A  customary  reco- 
very, suffered  in  the  lords*  court,  is  the  more 
general,  and  it  is  the  safe  mode.  It  embraces, 
in  common  practice,  the  effect  of  a  surren- 
der ;  for  at  the  end  of  the  proceedings,  at 
least,  unless  in  an  earlier  stage  of  them, 
there  will  be  a  surrender  by  the  vouchee,  as 
well  as  by  the  demandant,  tenant,  and  com- 
mon vouchee.  When  a  recovery  is  necessary, 
by  the  custom  of  the  manor,  it  must  havej^"  155] 
the  like  forms  as  are  observed  in  a  recovery 
of  lands  of  freehold  tenure  :^ — there  must  be 
a  demandant,  tenant,  and  vouchee,  and 
voucher  over  ;  and  the  vouchers  must  be  in 
like  manner  as  if  the  lands  were  of  freehold 
tenure.  The  recompense  in  value  must  be^ 
of  lands  within  the  same  jurisdiction. 

When  the  legal  estate  of  copyhold  lands 
may  be  intaiied,   the  equitable   ownei^hip   ' 
also  admits  of  being  intaiied  (a). 

According  to  the  earlier  authorities  (A),  ' 
an  equitable  intail  of  copyhold  lands  may 

df)   Taylor  y.  Shaw,  Carf  Everail  v.  Smalleuy  2    Str. 

t«p,6.  22.  1197.     IWils.  26. 

Iz)  Moore  v.  Moore,  2  Ves.  [a)  Puiien  v.  Middleton,  9 

606.  Mod.  484. 

Cart  V.  Singer,  ibid.  CW,  (b)  10  Vin.  Abr,  2C6, 
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be  barred,   without   the    formalities  0t  4 
customj^ry  recovery. 

And  Lord  Hardwicke  [c)  has  been  under- 
stood to  have  laid  it  down  as  a  general  rule, 
that^t  least  9.n  equitable  intail  of  copyhold 
landsi  may  be  baryed  by  surrender. 

Jn  the  following  observations  will  be 
found  the  result  of  frequent  consideration 
on  this  point,  and  a  full  examination  of  tha 
authorities. 

*'  It  is  quite  clear  that  the  trust  or  bene^^ 
'^  iicial  ownership  of  copyhold  lands>  intail^ 
able  at  law,  niay  be  intailed  in  equity  : 
and  it  is  now  settled,  that  the  equitable 
intail  of  copyholds  lands  must,  with  tbe 
[  156  y  exception,  perhaps,  (for  the  exception  i9 
^'  not  admitted,)  of  the  case  in  which  the 
^^  equitable  tenant  in  tail  becomes  the  owner 
of  the  legal  estate  in  fee,  and  the  exeepT 
tion  of  particular  cases  like  Otway  and 
Hudson,  2  Vern.  583,  be  barred  by  the 
same  meaus„  as  the    intail    of  the  legal 
**  estate  must  be  barred.     When  a  common 
^*  recovery  is  necessary  to  bar  a  legal  intail^ 
the  practice  has  been  to  bar  the  equitable 
intail  of  copy  hold  lands  by  obtaining  first 
a  surrender  to  the  cestui  que  trust,  making 
^^  him  tenant  in  tail,  and  afterwards  suffer- 
ing a  customary  recovery.     But  a  reco-? 
veiy  may  be   suffered  by  the  equitable 

(c)  Radford  yi.  Wilson,  3  Atk.  8U.       . 
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tenant  in  tail,  while  he  continues  merely 
equitable  tenant  in  tail,  since  a  recovery 
by  an  equitable  owner  will  have  the  same 
effect  on  the  equitable  ownership,  as  a 
common  recovery,  by  the  tenant  in  tail, 
of  the  legal  estate,  would  have  on  the 
^  legal  ownership.    And  with  Mr.  Watkins, 

*  in  his  excellent  Treatise  on  Copyholds, 
'  p.  181,  it  is  agreed,  ^  that  it  should  seem 

a  recovery  suffered  in  the  manor  court  of 
an  equity  in  copyholds,  is  analogous  to 
that  relative  to  freehold  property,  and 
indeed  that  the  same  mode  should  be 
adopted  for  the  barring  of  an  equitable, 
as  it  would  be  necessary  to  pursue  for  the 
purpose    of   destroying    a   legal   intail.' 

*  This  doctrine  is  fully  warranted  by  the 
'  opinion  of  Lord  Hardwicke  in  the  case  of 

*  Puiien  V.  Lord  Middletony  9  Mod.  484,  in 

*  which  his  lordship  says,  ^  If  the  estates  had  [  157  ] 
been  intailed,  it  would  have  been  necessary 
tp  have  barred  the  intail  by  some  proper 
means,  either  by  a  recovery  suffered  in  the 
lords'  court,  if  the  custom  of  the  manor 
admitted  of  it,  or  by  a  surrender  ;  and 
though  the  intail  had  not  been  of  the  legal 
but  of  the  trust  estate,  all  possible  endea- 
vours ought  to  have  been  used,  to  have 
barred  it  in  the  ordinary  way  ;  and  the 
rules  of  the  common  law,  in  regard  to  the 
barring  of  such  estates^taii,  ought  to  have 
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'  been  pursued,  as  near  as  possible/  *^  His 
'*  lordship,  in  this  part  of  the  case,  adverted 
^'  to  Otway  and  Hudson^  2  Vern.  583,  a 
^'  case  depending  entirely  on  the  cir- 
'^  cumstance,  that  the  tenant  in  tail  had 
^*  done  every  thing  in  his  power,  for  the 
"  purpose  of  barring  his  equitable  estate- 
*'  tail. 

^*  The  opinion  also  of  Lord  Loughbo-- 
rough,  in  Roe  v.  Lowcy  1  H.  Black.  46l,  in 
answer  to  several  cases  which  were  cited, 
to  show  that  the  equitable  intail  of  copy- 
^*  hold  lands  may  be  barred  by  a  mere 
^*  devise,  was  to  this  effect:  *Now  thoiigh 
'  it  is  true  that  the  devise  of  an  equity  in 

*  a  copyhold,  requires  no  surrender,  yet 
^  that  is,  where  the  testator  has  a  devisable 

*  estate  ;  the  intail  mustjirst  be  barred  ;  the 
^  party  must  have  done    some  antecedent 

*  act  to  enable  him  to  devise ;  here  no  such 

*  thing  was  done,  and  the  will  of  Thomas 
1 158  J «  Weston   Harper  did    not  operate   long ; 

*  there  was  no  length  of  possession  against 
'  the  intail,  on  which  to  presume  a  surren- 
^  der.  But  it  is  said  that  the  intail  was 
^  barred  by  the  deed  of  the  younger  Thomas 
'  Weston  Harper ;  but  it  would  require  a 
'  deal  of  argument  to  prove  that  a  lease 
'  made  by  the  equitable  tenant  in  tail  of  a 
^  copyhold  should  be  a  bar  of  the  intail. 
^  It  is  not  dear  then^  that  the  estate-tail 
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'  was  de  facto  barred  by  any  act  of  the 
'  tenant,  if  not,  then  Mary  Weston  Harper 
•  is  intitled  as  heir  in  tail/ — 

"To  these  authorities  may  be   added^ 
•*  the  decisions  in  courts  of  equity   as  to 
"  freehold    lands*     There    a    recovery    is 
considered,  as   absolutely    necessary    to 
bar  the  equitable  intail  with  remainders 
over,  although   a   contrary  doctrine  had 
**  formerly   prevailed   in  that  court.     See 
Harvey  i;.  Parker,  10  Vin.  Abr.  266  ;  and 
Bridges  v.  Bridges,  3  Ves.  jun.  120.    The 
observations  of  Lord  Alvan/ej/j  then  Mas- 
ter of  the  Rolls,  in  the   latter  cajje,  are 
very  apposite  to  this  purpose.     His  lan- 
guage was,   *  This  court  has  determined 
that  such  equitable  estates  are  to  be  held 
perfectly  distinct  and   separate  from  the 
legal  estate;  they  are  to  be  enjoyed  in  the 
same  condition  ;    intitled  to  all  the  same 
benefits  of  ownership  ;    disposable,  devi- 
sable, and  barrabie,  exactly  as  if  they  were 
estates  executed  in  the  party.' 
"  The  observations  of  Lord  Hardwickcj^  15Q  ] 
in  Radford  v.  Wilson,  (3  Atk.  815,)  are,  it 
should  seem,  (and  such  indeed  is  the  pre- 
vailing opinion,)    to    be   understood,  as 
^  perfectly  consistent  with  his  language  in 
**  Pullen  V.   Middleton.     His   observations 
merely   imply  that  an  intail,  legal,  or 
equitable,  may  be  barred  by  surrender. 
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*^  when  the  custom  of  the  manor  does  not 
*'  prescribe  a  different  mode  of  barring  the 
''  intail. 

"  At  all  events  the  customary  mode  of 
•'  barring  the  intail  of  the  legal  estate  of 
**  copyholds  lands,  ought  to  be  observed,  in 
^^  barring  the  equitable  intail  of  such  lands : 
^'  and  it  woul^  not  in  any  case  be  safe  to 
'^  adopt  a  different  course  of  practice.'* 

Lord  Chief  Justice  Bridgman  (d)  seems  to 
have  decided,  that  an  estate-tail  in  copyhold 
lands,  may  be  barred  by  a  fine,  with  proclar- 
mations,  in  the  court  of  Common  Pleas  (e). 
On  this  determination  it  is  to  be  remarked , 
that  the  lands  (unless  they  are  within  a 
peculiar  jurisdiction)  are  within  the  jurisdic* 
tion  of  the  court  of  Common  Pleas,  though 
they  are  more  properly  impleadable  in  the 
lords'  court,  and  in  this  respect  they  are 
junder  a  different  predicament  from  lands 
of  the  tenure  of  ancient  demesne.  This 
point  is  noticed,  as  a  means  of  avoiding  the 
[  l60  ]  rapacity  of  some  lords  of  copyhold  manors, 
who  refuse  to  permit  equitable  owners  to 
suffer  a  recovery,  or  pass  a  surrender,  in  the 
lords^  court  without  being  admitted,  or  at 
least  paying  fines  as  if  they  were  admitted. 

It  is,  however,  to  be  observed,  that  some 

{d)  Taylor  v.  Shaw,  Carter,     tions  of  Lord  Uardwicke  m 
€22.  jpullen  v.  MiddUton,  0  Mod. 

(«)  See  td0o  4i)f   observa^    404. 
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gentleiflen>  whose  opinion  is  entitled  to  the 
highest  respect^  are  not  satisfied  that  a  fine 
of  copyhold  lands  will  bar  the  trust  of  a 
married  woman  in  those  lands.  Of  course 
it  is  not  safe,  under  the  circumstances  which 
have  been  noticed,  to  rely  on  a  fine  as  a  bar 
to  an  intail.  Still  it  is  very  proper  that  the 
point  should  be  kept  in  mind,  and  whenever 
circumstances  require  it,  pressed  to  a  deci- 
sion^ Can  a  person  claim  any  interest  in 
copyholds  lands  in  opposition  to  his  own 
fine  ?  Is  he  not  estopped  ?  That  the  deci* 
sion  will  be  in  support  of  the  validity  of  the 
fine^  is  a  point  on  which  little  doubt  is  enter*- 
tained  by  the  writer  of  these  observations. 
The  same  point  applies  to  alienation  fay 
married  women  of  equitable  interests  in 
copyhold  lands. 

A  recovery  in  the  courts  of  Westminster- 
hall,  however,  will  not  have  the  same  effect 
as  a  customary  recovery  (/) :  since  a  custo* 
mary  recofwery  is  the  prescribed  mode  of 
barring  an  intail.  And  a  fine  cannot,  on 
any  principle,  be  urged  as  a  bar  of  any  other 
iniierest  than  the  mtail  in  the  conusor.  Oa 
the  other  band,  if  the  operation  of  the  fime 
be  under  the  rules  of  tl^  common  law,  and 
by  force  of  the  learning  on  estoppels,  and 
not  by  force  of  the  statutes  giving  operation 

\f)  Olkf^r  T4  Taylor,  1  Atk.  474. 
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to  fines  with  proclamations  against  heirs  in 
tail,  then  common  recoveries  and  lines  stand 
on  the  same  footing  in  this  respect. 

i 

[  161  ]  Of  the  Recovery  Deed. 

The  tenant  to  the  writ  of  entry  may  be 
made  by  fine,  feoflfment,  grant,  bargain  and 
sale,  lease  and  release  ;  or,  in  short,  by  any 
assurance  which  will  have  the  effect  of  pass- 
ing the  freehold  to  the  intended  tenant  in 
the  recovery  (g). 

The  point  to  be  regarded  is,  that  there 
shall  be  a  conveyance  effectual  for  this  pur- 
pose ;  and  that  it  shall  be  made  in  due  time. 
In  general  also,  and  with  great  propriety, 
there  is  a  declaration  of  the  uses  of  the 
recovery,  for  the  purpose  of  rendering  the 
title  certain,  by  means  of  an  express  decla- 
ration, instead  of  suffering  it  to  depend  on  a 
resulting  use  in  favor  of  the  tenant  in  tail, 
or  the  averment  of  an  use  in  favor  of  the. 
recoveror. 

It  has  been  noticed  (A),  that  a  fine  levied 
to  a  person,  afterwards  named  tenant,  in  a 
recovery,  though  at  a  distant  period,  will 
be  considered  as  originally  levied,  to  the 
use  of  the  con  usee,  so  that  he  may  be  deemed 
a  good  tenant  to  the  writ  of  entry.     This 

(g)  Supra,  34.  (h)  Althnm    v.     Anglesey, 

^  Cilb.  Eq.  Ca.  16.  et  supra,  36, 
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case  supposes  no  uses  to  have  been  declared 
in  favor  of  the  conusor,  in  the  fine,  or  of  any 
other  person  than  the  conusee. 

In  treating  of  the  recovery  deed,  it  will[  162  ] 
be  proper  to  consider, 

1st,  In  what  cases  a  recovery  deed  is 
necessary. 

idj  Its  formal  parts. 

And  1st,  When  a  fine  is  levied,  and  a  reco^ 
very  is  to  be  suffered  to  the  conusee,  a  deed 
either  of  conveyance,  or  of  declaration  of 
the  uses  of  the  fine,  is  not  essential  to  the 
validity  of  the  recovery. 

Also  when  the  writ  of  entry  is  brought 
against  the  person,  who  already  is  the  owner 
of  the  freehold,  a  conveyance  by  deed  or  fine 
is  not  of  absolute  necessity.  In  practice  a 
conveyance  is  proper,  and  will  frequently 
occur,  even  in  cases  attended  with  tliese 
circumstances. 

In  all  other  cases,  since  the  intended 
tenant  would  not  have  the  freehold  without 
a  conveyance  made  to  him,  it  is  of  the  first 
importance  that  such  conveyance  shall  be 
made,  and  that  the  tenant  shall  have,  or 
appear  to  have,  the  freehold  during  the  tcrm^ 
in  which  the  recovery  is  suffered. 

To  guard  against  the  loss  of  recovery 
deeds,  &c.  the  statute  of  14  Geo.  II.  c.  20, 
hath   enacted  those  provisions  which  have 
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been  already   noticed   (i) ;    and  thus  hath 

-  made  a  period  of  twenty  years,  with  enjoV'- 

^  "^/^^^/^^^^  x^^\\\^  under  the  recovery,  presumptive   evi* 

^^^^j^^^^^^^    *     dence   of  the  existence  of  those  deeds  by 

[  l63  ] which  a  tenant  to  the  writ  of   entry  might 

^^r  ^^  have  been  made. — In   many    cases,    from 

circumstances,  a  presumption  will  be  made 
of  a  surrender  of  a  prior  estate  for  life,  for 
the  purpose  of  supporting  the  validity  of  a 
recovery.  The  rules  of  evidence  which 
govern  the  doctrine  of  presumption,  are 
noticed  in  a  former  page  (&). 


2dly,  Of  the  formal  parts  of  the  recovery 
deed. 

These  are, 

1.  The  Date. 

2.  The  Parties  (/). 

3.  The  Recitals  {m). 

4.  The    Testatum    Clause,   and  Consider a^ 
tion  (n). 

5.  The  Operative  Words  (o). 

6.  The  Parcels  {p). 

J.  The  Habendum  {q)  and  Use  (r). 

(t)  Supra,  86.  (o)  Infra,  1 82. 

(A;)  Supra,  77.  (p)  Infra,  184. 

{/)  Infra,  165.  [q]  Infra,  187. 

(w)  Infra,  177.  (r)  Infra,  189. 
{n)  Infra,  179. 
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8.  The  Declaration  of  the  intention  of  the 
Canveyancey  and  the  Agreement  to  suffer  the 
Recovery  {s). 

9.  The  Declaration  of  the   Uses  {t). 

1.  Of  the  Date. 

The  rule  of  the  common  law  which  re- 
quired the  tenant  to  have  the  freehold 
before  judgment  was  given,  has  already 
lieen  noticed  {u).  The  statute  of  14  Geo.  II. 
c.  20,  sec.  69  already  cited,  has  enacted, 
that  "  from  and  after  the  commencement [  164] 
•^  of  this  act,  every  recovery  already  suf- 
•^  fered,  or  hereafter  to  be  suffered,  shall 
*'  be  deemed  good  and  valid  to  all  intents 
•*  and  purposes,  notwithstanding  the  fine 
•*  or  deed  or  deeds  making  the  tenant 
**  to  such  writ  should  be  levied  or  exe- 
^*  cuted  after  the  time  of  the  judgment 
•*  given,  in  such  recovery,  and  the  award 
**  of  the  writ  of  seisin  as  aforesaid,  pro- 
*'  vided  the  same  appear  to  be  levied  or 
•*  executed  before  the  end  of  the  term, 
"  great  session,  session  or  assizes,  in  which 
*•  such  recovery  was  suffered  ;  and  the 
**  persons  joining  in  such  recovery  had  a 
*^  sufficient  estate  and  power  to  suffer  the 
"  same  as  aforesaid/^ 

To  bring  a  case  within  this  statute,  the 

(1)  Infra,  192.  (u)  Supra,  61. 

(#)  lnfm,ie4. 
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deeds  should  at  least  appear  to  be  dated 
within  the  terra  of  which  the  recovery  shall 
be  suffered.  That  the  title  may  be  free  from 
doubt,  the  deeds  should  be  executed^  as  well 
as  appear  to  be  dated,  within  the  term. 

1"^^^^  2.  Of  the  Parties. 

In  a  recovery  deed,  the  proper  parties^ 
either  alone,  or  jointly  with  other  persons, 
as  circumstances  may  require,  are 

1.  The  person  M'ho  has  the  immediate 
freehold. 

2.  The  intended  vouchee. 

3.  The  intended  tenant. 

A.  The  intended  demandant. 

Other  parties  may  be  added,  with  a  view 
to  give  to  the  deed  some  other  operation 
besides  that  of  suffering  an  effectual  reco- 
very* 

And  Jirst^  of  the  person  who  has  the  free- 
hold. 

When  the  freehold  is  in  one  person  solely, 
it  is  sufficient  that  there  should  be  a  con- 
veyance from  that  person 

When  the  freehold  is  in  several  persons, 
they  should  all  join  in  the  conveyance,  at 
least  for  those  shares  of  which  the  recovery 
is.  to  be  suffered.  The  recovery  will  be 
defective  as  far  as  there  is  the  want  of  the 
concurrence  of  the  freeholder.     Also  when 
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there  is  a  doubt. whether  the  freehold  is  in 
<ine  person  or  in  another^  the  concurrence  . 
of  each  of  these  persons  shouJd  be  obtained^ 
or  the  title  be  considered  as  doubtful.  As 
often  too,  as  the  recovery  is  of  an  aliquot 
part  of  the  lands,  care  must  be  taken  to 
procure  the  concurrence  of  the  person  who 
has  the  freehold  in  that  particular  share.  [166] 
Also  when  the  object  of  the  recovery  is  to 
bar  3n  intail  of  the  legal  estate,  the  atteu-* 
tion  must  be  directed  to  procure  the  con-* 
veyance  from  the  person  or  several  persons, 
in  whom  the  legal  estate  of  freehold  is  vested ; 
whether  such  person  or  persons  is,  or  are,  a 
mortgagee  or  mortgagees,  trustee  or  tms-* 
tees,  or  beneficial  owner  or  owners.  And 
when  a  recovery  is  to  be  suffered  to  bar  an 
intail  of  the  equitable  ownership,  there  is 
equal  necessity,  and  for  that  reason,  there 
should  be  equal  anxiety,  to  have  a  convey- 
ance from  the  person  who  is  the  owner  of 
the  estate  of  freehold  in  the  equitable  or 
beneficial  ownership  ;  whether  that  owner* 
ship  is  conferred  by  a  legal  or  an  equitable 
estate. 

It  often  happens,  that  the  intended 
vouchee  has  the  freehold.  When  the  same 
person,  who  is  to  be  the  vouchee,  has  the 
freeholdy  the  number  of  parties  will  be  re- 
duced, '  and  the  observations  respecting  the 
owner  of  the  freehold  are  then,  in  reference 

VOL.    I.  N 
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to  the  freehold/ equally  applicable  to, th« 
tenant  in  tail.  Though  the  freehold  be  in 
one  person^  and  another  person  is  to  be  the 
TQuchee,  still  it  is  the  practice  that  the 
tenant  in  tail  should  join  in  making  the 
conveyance  to  the  intended  tenant,  in  tb<s 
writ  of  entry .-T-This  is  rather  advisable,  .in 
compliance  with  general  usage,  and  the  caurr 
t  l67]tionon  which  it  is  founded,  than  absolutely 
necessary .<«^T he  recovery  would  be  good 
even  though  the  tenant  in  tail  should. not 
join  in  the  granting  words  of  the  conT^** 
anoe«  The  freehold  would  pas£l  ironl  tha 
person  in  whom  it  is  vested;  and  thift:is 
the  essential  point.-~Beyond  this  obsjeot, 
t\\  is  caution  ;  and  the  want  of  attention  to 
it  cannot  affect  the  validity  of  the  title,  la 
cases  which  involve  the  doctrine .  of  merger, 
or  the  destruction  of  contingent  remaindi^ 
intended  to  be  preserved,  care  should  be 
taken  that  the .  tenant  of  the  freehold^  and 
the  tenant  in  tail,  do  not  join  in  the  same 
conveyance ;  or  if  they  join,  that  they 
create  only  a  particular  estate,  so  as  to 
leave  a  reversion  in  the  freeholder. 

Before  a  recovery  shall  be  suffered,  the 
title  shquld  be  thoroughly  and  minutely 
investigated.  To  obtain  the  concuriieiice 
of  all  those  persons  who  can,  by  any  coo- 
struction,  or  undei-  any  rule  of  law,  i^  *ay 
c<»vey§nce,  will,  mortgage,  &c.  be  cowi* 
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dered  as  having  the  freehold,  is  the.  pdint 
principally  to  be  kept  in  view.  To  these 
observations  there  i^  the  exception^  already 
stated,  of  the  freehold  in  lessees  under  free-- 
bold  leases  (x) ;  and  also  in  persons  who 
have  the  freehold  of  certain  parcels  of  a 
manor  (y),  when  the  recovery  is  suffered  of 
Jbhe  manor,  and  the  reversion  remains  parcel 
of  the  manor.  This  previous  investigation 
will  be  a  step  towards  rendering  titles  more 
complete,  and  free  from  errors,  than  they 
are  now  found  to  be. 

The  cautions  proper  for  persons  lirho 
assist  in  suffering  recoveries,  in  right  of [  168  ] 
particular  estates  to  which  powers  are  an<- 
nexed,  or  who  wish  to  guard  against  the 
consequences  of  a  forfeiture,  or  the  merger 
of  their  estates  in  the  inheritance  {z) ;  or 
the  destruction  of  contingent  remainders  (a) ; 
have  been  noticed  in  the  former  part  of  this 
'cbapter. 

:  Secondly.  Of  the  Vouchee. — The  intended 
Touchee  or  vouchees  should  be  the  persoti 
or  persons  by  whom  the  recovery  is  to  be 
suffered,  in  respect  of  some  intaih  Though 
in  sonie  cases>  the  tenant  in  tail  may  not  be 
a  necessary  party  in  the  grant,  yet,  in  the 
declaration  of  the  uses  of  the  recovery,  he 
is,  when  he  continues  owner  of  the  estate- 

(«)  Stipra,  67.  {z)  Supra,  107. 

(r)  Supra,  65.  («)  Supra,  111. 
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tail,  materially  interested.'  To  the  extent 
of  his  .  ownership,  he  is  the  person  firom 
whom  the  uses  must  move ;  and  for  this 
reason,  his  concurrence  in  the  declaration 
of  the  uses,  is  to  be  regarded  as  of  the  first 
importance  (6). 

A  doubt  has  sometimes  been  expressed 
whether  several  persons  being  co-parceners^ 
or  tenants  in  common^  in  tail,  can  join  in 
the  same  recovery.  On  that  point,  the 
opinion  of  a  highly  eminent  lawyer  was  to 
this  effect :  ^'  I  always  thought  it  doubtful; 
**  but  rather  inclined  to  think  it  bad  in  an 
^^  amicable,  as  I  think  it  would  be  in  an 
^^  adverse  action,  against  all  not  claiming 
"  merely  under  the  parties,  and,  conse- 
f^  quently,  against  the  issue  in  tail,  and 
**  those  in  remainder/' 
[  169  ]:  The  answer  to  this  objection  was.  That 
one  recovery  by  the  co-heirs  A.  B.  and 
C.  D.  of  their  respective  shares,  in  which 
they  shall  be  vouched,  and  vouch  over  will 
bar  their  estate-tail  in  their  respective 
shares :  for  it  must  be  remembered,  that 
these  persons  are  co-^heirs,  and  co-heirs  not 
only  may  be,  but  in  point  of  ;form,  ought 
to  be  vouched  jointly  ;  and  the  general 
practice  has  been  to  join  several  co-heirs  in 
the  same  voucher (c).  Indeed,  itissaid^  that 

(h)  Roe  V.  Popham^  DougU         (e)  Watkins  on  Copybolds, 
24.  533.    Edit.  U.  j 
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Apon  warranty  by  the  ancestor,  one  par- 
cener cannot  be  vouched  without  the  other, 
Vin.  Abr.  vol- 22,  p.  93,  (L.  a.)  cites  11 
Hen.  lY,  20,  b. ;  but  this  must  be  under- 
stood in  a  qualified  sense,  namely,  that  the 
vouchee  may,  by  special  pleading,  show 
that  he  is  only  one  of  the  several  co-heirs, 
and  compel  the  tenant  to  vouch  him,  jointly 
with  the  other  co-heirs  :  but  if  he  omits  to 
do  this,  still  the  recovery  will  be  good 
against  the  vouchee,  and  all  persons  claim- 
ing under  him  ;  and  nothing  is  more  com-* 
mon  in  practice,  than  for  pne  of  several  co- 
heirs to  be  vouched  solely  as  to  her  share, 
and  no  doubt  was  ever  raised  on  the  validity 
of  a  recovery  so  suffered.  The  recovery 
may,  in  a  case  thus  circumstanced,  be  sup- 
ported on  the  ground  of  a  supposed  war- 
ranty, by  the  vouchee  personally  ;  and  there 
being  a  voucher  over,  and  recompense,  the 
issue  and  those  in  remainder,  are  precluded 
from  claiming  under  the  old  intail.  And{170] 
*  even  a  joint  voucher  of  tenants  in  common  in 
tail,  is  warranted  by  practice,  and  it  is 
apprehended  by  law.  And  Mr.  Fearne^s 
opinion  in  his  Posthumous  Works,  p.  338, 
goes  even  further,  that  a  common  recovery 
suffered  on  a  voucher  of  two  persons,  who 
have  distinct  estates-tail,  in  distinct  parcels 
of  land^  will  bar  the  several  estates-tail.  : 
It  is  admitted,  that  in  22  Vin.  Abr. .  93; 
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(M.  a)  which  cites  28  Edw.  III.  §0,  b.  it 
is  said,  that  two  tenants  in  common  cannot 
vouch  jointly.  But  this  must  be  underi^ 
stood^  not  as  a  substantive  proposition; 
founded  on  an  objection  in  law,  or  on  a 
point  of  form,  against  a  joint  voucher  by 
tenants  in  common,  but  as  admitting  the 
right,  in  the  person  whom  they  vouch,  to 
counterplead  the  warranty.  And  the  case 
in  42  Edw.  III.  l6,  b.  and  17,  proves,  that 
if  several  are  vouched  jointly,  and  they 
accept  the  tenancy  of  the  intiretyy  they  are 
estopped  from  pleading  several  tenancy, 
and*  in  consjequence,  they  are  bound  ta 
vouch  jointly.  And  in  the  case  of  Morgam 
V.  Culpepper i  reported  in  Keb.  863,  and  Si- 
derf.  241,  four  of  eight  pei^sons,  having  a 
joint  freehold,  and  several  inheritances  in 
tail,  were  vouched  jointly,  and  vouched 
over,  and  no  doubt  seems  to  have  been 
entertained  of  their  estates -tail,  in  their  Res- 
pective shares,  having  been  barred,  although 
i  171  ]  the  recovery  did  not  bar  the  shares  of  their 
companions  in  the^ tenancy. 

On  the  whole,  the  impression  i^,  that  one 
recovery  suffered  on  a  joint  voucher  of  se-^ 
reral .  tenants  in  common,  or  of  several 
coparceners,  is  good  in  point  of  law,  to  bar 
the  estates-tail  in  their  shares  of  the  lands, 
even  although  these  shares  are  in  distinct 
tenements,  and  the  tenements  were  intaited 
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by  distinct  gifts :  for  supposing  they  had  by 
one  and  the  same  deed^  or  by  several  deeds^ 
conyeyed  these  lands  to  a  tenant ;  and  the 
demandant^  having  a  title  to  ail  the  lands^ 
were  to  demand  them  by  one  writ  against  the 
tenant,  and  the  tenant  having  a  warranty 
of  all  the  lands,  was  to  vouch  the  tenants' 
in  tail,  what   objection  exists  against  his 
doing  this,  or  against  their  vouching  over) 
None  presents  itself;  on  the  contrary,  to  de- 
mand all  the  lands,  by  one  writ,  is  consistent 
with  the  title  of  the  claimant,  and  avoids  the 
circuity. of  several  actions,  for  that  which- 
may  as  well  be  recoveried   by  one  action. 
That  a  writ  so  brought,  is  good,  is  assumed 
to  be  clear,  from  the  circumstance  that  no 
answer  suggests  itself  against  the  writ  in 
point  of  form ;  and  if  the  writ  be  well  brought, 
all  the  other  proceedings  seem  of  course. 
There  is  a  rule,  indeed,  that  in  all  real  ac« 
tions,   founded   upon  a   title,   as   Escheat^ 
FormedaUj  &c.  the  demandant  cannot  join 
lands,  accruing  by  two  several  tenures,  or  by  [  172  ] 
two  several  gifts,  in  the  same  writ ;  Buckmere^s 
casty  8  Co.  ©6  :  but  the  very  rule,  provided 
for  this  particular  case,  proves  that  when  the 
action  is  not  founded  on  a  title y  viz.  on  a 
title  to  be  disclosed  by  the  writ,  one  writ  may 
be  of  distinct  parcels,  comprised  in  different 
gifts  ;  and  a  writ  of  entry,  on  which  a  reco* 
very  is  suffered^  is  npt  founded  on  a  title. 
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This  very  distinction  was  taken  in  Buckmere^^ 
case,  already  cited.  It  is  there  said^  '^  but 
*'  such  actions  real,  which  are  founded  upon 
a  tort  or  deforcement,  and  do  not  com* 
prehend  any  title  in  them,  there  the  de- 
mandant may  demand  in  one  w;rit,  divers 
lands  and  tenements,  which  come  to  him 
by  several  titles,^^  The  instance  given 
is,  that  "  if  divers  lands  descend  to  ^e,  from 
several  ancestors,  and  I  am  disseised  or 
deforced  of  them,  I  may  have  a  writ  of 
right,  or  a  writ  of  eptry,  in  nature  of  an 
assize,  and  comprehend  all  these  rights  in 
'^  .one  writ,  because  in  these  cases  no  title  is 
'^  made  in  the  writ,^^ 
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On  the  concurrence  of  two  persons  having 
distinct  estates-tail  in  distinct  lands,  owe  in 
one  tenement,  the  other  in  another  tenie- 
ment,  the  opinion  of  Mr.  Fearne  was,  ^^'Jieri 
non  debuity  sed  factum  valet?^  His  reasoning 
on  the  case  will  be  found  in  his  Posthu- 
mous Works,  p.  338. 

Thirdly.  Of  the  intended  Tenant. — In  ge- 
neral, he  should  be  named  as  a  party  in  the 
[  173]  deed  to  take  the  grant  of  the  freehold. 
Whether  he  takes  the  freehold,  under  an 
immediate  conveyance  to  him,  or  under  9, 
declaration  to  his  use,  is  of  no  consequence. 
»— Let  him  have  the  freehold,  and  all  that 
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regards   him    is    accomplished.    However, 
when  he  is  to  have  the  freehold  through  tl^e 
medium  of  a  declaration  of  use^  instead  of  an 
immediate  conveyance  to  him^  he  himself, 
or  another  person,  must  be  named  as  the 
grantee ;  since  no  use  can  arise  without  a 
conveyance  to  supply  a  seisin  to  the  use : 
except  in  the  cases  of  a  covenantor  to  stand 
seised,  and  then  the  use  is  supplied  from  the 
seisin  of  the  covenantor ;  or  in  a  bargain 
and  sale,  in  which  latter  case  the  bargainor 
is  seised  to  the  use  of  the  bargainee ;  and  the 
use  is,  in  each  case,  executed  into  estate  by 
the  statute  of  27  Hen.  VIII.     When  the 
tenant  is  to  have  the  use  under  a  declaration 
on   a  conveyance,    then    the     conveyance 
must  pass  a  seisin  at  the  common  law,  and 
not  be  open  to  the  objection,  that  the  use  is 
an  use  on  an  use>  and  for  that  reason  a  mere 
\  trqst. — This  objection  occurs  when  there  is 
an  appointment  under  a  power,  and  must  be 
distinguished  from  mere  authority,  or  a  bar- 
gain and  sale'underthe  statute  of  inrolments^ 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs  :  the  appointee  or  bargainee  takes  the 
first  use,    and   the  ulterior  use  is  a  mere 
trust ;  an  use  in  the  2d  degree,  not  execut- 
ed by  the  statute,  as  will  be  more  fully  [  174] 
shown  in  this  and  the  subsequent  chapters* 
A  person  resident  near  the  courts  in  which 
the  recovery  is  to  be  suffered,  should  be 
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nitmftd  the  tenant.  By  this  arrangement^ 
thie  6nipience  of  a  dedimus  to  take  his  war?* 
rant  6f  attorney^  or  a  journey  to  the  couct^ 
vill  be  aroided.  In  general  it  is  preferaUt 
to  name  one  person,  rather  than  two  peiv 
sons.  When  two  persons  are  named,  the 
writ  of  entry  must  be  brought  against  both 
these  persons,  and  they  must  both  appear 
and  vouch  over.  The  want  of  appearance 
or  voucher,  by  one,  would  vitiate  the  reicor 
very  to  the  extent  of  his  share. 

The  recommendation  of  naming  one  perT 
son  instead  of  several  persons  to  be  the 
tenant,  must  be  understood  with  the  quaiifi* 
cation,  that  only  one  recovery,  or  sevaral 
recoveries  in  one  court,  is  or  are  to  be  suffer^ 
ed.  As  often  at^  there  are  to  be  several  re- 
covedes,  in  distinct  courts,  there  will  be  a 
great  convenience  and  propriety,  in  naming 
a  tenant  for  the  lands  in  each  distinct  ju- 
risdiction. In  this  instance,  the  lands  ip 
each  particular  jurisdiction  should  be  con^ 
veyed  to,  or  at  least,  to  the  use  qf\  the  per- 
son who  is  to  be  the  tenant  in  the  recoveiy 
'^  to  be  suffered  in  that  jurisdiction.  On  this 
point,  the  appropriate  observations  will  be 
found  in  a  former  part  of  this  chapter  (c). 
r  175  1  ^*  ^^  usual  for  the  tenant  to  execute  the 
recovery  deed.  This  is  proper.  The  want, 
however,  of  his  execution  will  not  be  a  de- 

(c)  Sapta,32. 
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feet  in'  the  title.  It  i»  rather  on  account  of 
the  declaration  of  uses^  thfkn  the  validity  of 
the  recovery, .  that  the  deed  is  tu^oaliy  exe- 
cttted  by  the  tenant.  As  the  uses  are 
to  arise  from  a  conveyance  made  to  the 
tetaant,  these  uses  arise  oh  the  recovery 
without  any  other  assistance  from  him^  than 
his  acting  as  the  tenant.  By  appearing  to 
the  writ  of  entry  be  precludes  h\ms6U  and 
all  other  persons  from  as(^rting  that  he 
disagreed  to  the  conveyance,  and  that  no* 
thing  passed  to  him.  And  the  judgment 
-s^ainst  him  draws  out  of  him  the'  estate 
Tested  in  him  as  tenant. 

Fourthly.  Of  the  Demandant. — Some- 
times a  purchaser,  sometioies  a  friend,  and 
sometimes  a  stranger,  is  named  the  deman-  * 
dant ;  and  in  some  instances  two  persons  are 
named «  In  general  no  more  than  one  per- 
son is  named.  It  has  happened  that  one 
person  has  been  named  in  the  recovery  deed, 
and  another  in  the  recovery  ;  and  sometimes 
thje  demandant  has  been  required  to  execute, 
and  at  other  times  hfs  execution  has  been 
didiregarded.  Neither  of  these  particulars 
will  affect  the  title.  So  as  a  demandant  or 
demandants  is  or  are  named,  in  the  proceed- 
ings, towards  the  recovery,  and  the  person  [  I76  ] 
or  persons  so  named  shall  live  till  judgment 
given,  the  recovery  will  be  good.  His 
death  before  judgment  woold  put  an  end  to 
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the;  proceedings;.  When  he  lives  till  the  pro- 
ceedings are  complete^  the  uses  will  arise, 
without  any  concurrence  by  him  in  the  re- 
covery deed.  The  uses  arise  from  the  Mi*- 
sin  which  passes  to  him  •  He.  takes  in  mQdum 
donantUy  and  is.  bound  by  the  declaration  qi 
uses  in  the  recovery  deed,  so  as  this  declare-- 
tion  is  in  the  common  form.  That  the  us6s 
may  arise,  seisin  must  be  delivered..  Should 
the  demandant  die  before  seisin  is  delivered, 
a  writ  of  seisin  must  be  awarded,  and  sebin 
delivered  to  his  heirs,  and  the  writ  of  sei- 
sin returned  (rf),  as  a,  means  of  the  execu- 
tion of  the  uses,  under  the  statute  for  trana- 
&i;ring  uses  into  possession. 


r  *      '.  '         ' 


r  1771  ^*     Of  the  Recitals. 

The  deed  or  will  by  which  the  intail  is 
created,  ought,  in  most  cases,  to  be  recited, 
or  at  least  there  should  be  a  reference  td  the 
same,  and  all  such  facts  should  be  disclosed,, 
as  show  the  right  to  suffer  the  recovery  with 
effect.  This  will  greatly  aid  the  title  "at 
some  future  period.  It  will  lead  to  a.  dis- 
covery of  the  documents  on  which  the  title 
is  grounded  ;  or,  should  they  be  lost,  or 
destroyed  by  fire,  the  recital  will  tend  to 
satisfy  future  purchasers,  that  the  title  is 
correctly  deduced. 

[d)  Witham    v.    Lewis,  1         504.     And  supra,  149. 
Wils.  Rep.  4S.  4  Bro.  P«  G. 
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The  object  should  be  to  show,  ^rsf^  that 
the  freehold  is  in  the  person  by  whom  the 
freehold  is  to  be  conveyed.  For  that  pur- 
pose the  determination  of  all  prior  estates 
which  existed  under  the  deed  or  will,  by 
which  the  intail  was  created,  should  be  shown. 
The  creation  of  the  estate-tail,  and  the  cbn- 
wquent  right  to  suffer  the  recovery,  should 
also  be  stated  ;  and  when  the  fact  warrants 
itj  the  determination  or  failure  of  all  prior 
eiitates-tail,  the  state  of  pedigrees,  &c. 
should  be  disclosed  by  the  recitals. 

This,  it  must  be  remembered,  can  be 
done  with  prudence,  in  those  instances  only 
in  which  the  title  rests  on  clear  grounds, 
and  is  not  involved  in  difficulty.  On  the 
one  hand,  no  conveyancer  of  integrity  will 
state,  as  a  fact,  that  which  does  not  exist ;  [  178  ] 
on  the  other  hand,  it  is  his  duty  to  keep 
hi»  client's  title  free  from  a  disclosure, 
which,  at  a  future  period,   might  involve 

that  title  in  increased  difficulty,  or  raise  a 

< 

sospicHon  of  its  validity. 

in  general,  other  recitals  are  to  be  intro- 
.  duced  for  the  purpose  of  showing  the  agree- 
ment to  suffer  the  recovery.  Such  recitals 
as  are  in  general  use  will  be  found  in  the 
forms  of  recovery  deeds,  contained  in  the 
Appendix.  Other  varieties  of  these  recitab, 
adapted  to  particular  cases,  are  also  added 
in.  the  Appendix.  ^ ' » ' ' 
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C  179  ]  ,4,.   Of  the  Testatum  Ciause. 


t  .  • 


"V" 


This  ^layse  genieraljy  shows  the  object  Qf 

the  4^^. ; .  For  the  most  part  that  object  ^9 

exprj^ss€^^i|^.tbese»  or  the  like  terms.  '^  Ap4 

for  doclj^ir^f  barrings  and. destroying  ali^staftt^ 

toUj^fif  a^  i^the lands  and  hereditor 

fMfinis  J^reinqfte^ ,  desqribedy  and  also  refeq$0tf^ 
oriOfhesrtpisfit  as^rcd^  or  intended  so  to  be,.af%4 
all  reversiipns  and  remainders  expectant  or.dih 
pending  on  the  fiflme  estates^tailj  and  alleoli^ 
ditionSi  md  mllateral  limitations  annexed 
thereto,  or  affecting  the  same,  and  for  settling 
and  ^^suring/':  8^q.  And  when  diff^ei^t.o^f- 
jects  ane  withi;i  t^e  scope  of  the  deed^  thi^^ 
pbjects  alsOj,  ar/e  for  the  most  part  adde<jL 
This  is  form,  axu^  not  substance;  findtjhe 
pmission  is  immate^al. 

Npr  is  any  consideration  necessary  to  this 
validity  of  a  recovery  deed^  as  such,  w;ith 
j^he  exception  that  a  bargain  and  sale  can- 
not raise  any  use^  and,  it  follows,  ,caAiM>t 
pass  any  estate  to  the  intended  tenant,  ui^ess 
it  be  founded  onBi  cpnsideration  of  money  or 
;t^ney's  worth.  Therefore,  that  a  recovery 
4^^A  grounded  on  a  -  bargain  and  sale, 
/iphich  must  operate  as  such^  or  be  ineffec- 
p^  may  bte  good ;  there  must  be  a  consi* 
4e|rf^tilQ{i  of  money,  or  money's  worth*  An 
instrument,  in  the  form  of  a  bargain  and 
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sale,  may,  no  doubt,  operate  ^  a  grant.  [  180] 
As  often,  then,  as  the  bargain  and  sale  ia 
void,  as  i^ch,  either  for  want  of  a  proper 
consideration,  or  inrolment  within  due  time^ 
it  should  be  considered,  whether  the  in* 
tended  bargainor  had  an  estate  in  remaia* 
der  or  reveriaion.  Admitting  he  l^ad  a  re- 
mainder or  reversion,  or  that  the  subject  of 
the  deed  was  an  incorporeal  hereditament, 
98  a  rent  or  advowson,  the  deed  may  be 
treated  as  operating  as  a  grant  (e),  nQt* 
withstanding  the  want  of  any  consideratioo 
or  inrolment.  In  Barker  v.  K^cct \f)y  th^ 
tenant  to  the  writ  of  entry  was  made  by  an 
rastrament  in  the  form  of  a  lease  and  relestse. 
No  consideration  was  expressed  in  the  clause 
of  grant  in  the  lease.  In  the  reddendum, 
a  pepper  corn,  which  is  money^s  worth^^ 
was '  resei-ved.  On  this  ground,  the  lease 
was  oonsidered  as  a  good  bargain  and  sale 
f6r  ayear:  so  that  there  was  an  €istate  for 
a  year  capable  of  enlargement ;  and.it  was 
eiii»rged  by  the  release ;  and  the  releasee  had 
the  freehold,  and  the  recoveiy  was  duly 
ffijffered,  since  the  writ  of  entry  was  brought 
agatfist  this  releasee. 

This  part  of  the  deed  is  intimately  con*» 
nected  with  the  two  divisions,  which  treat  of, 
1st,  the  person  who  has  the  freehold  (g),  and 

(«)  Supra,  41.  (jT)  Supra,  165. 

(/)  2  Mod.  249. 


O^   RECOVERY  DEEDS^ 

Sdly,  the  intended  tenant  {h)  ;  for  the  office 
[  181  ]of  this  clause  of  the  deed  is  to  introduce  an 
effectual  grant  from  the  person  wko  has  the 
freehold  to,  or  in  fevor  of  thp  person  who  i9 
intended  to  be^  the  tenant ;  or,  at  least,  it 
must  introduce  a  grant,  in  favor  of  some 
other  person,  to  uses,  under  which  the  free-^ 
hold  may  be  vested  in  the  tenant. 

From  subsequent  parts  of  this  treatise^  it 
will  be  collected  that  a  grant  may  be  good> 
though  the  name  of  the  grantor  is  omitted, 
in  the  words  of  the  intended  grant  from 
him,  provided  the  intention,  that  he  should 
grant,  can  be  collected  from  the  deed. 

So  a  grant  may  be  good,  though  the  gran- 
tee is  named  in  the  habendum,  and  not 
in  the  grant ;  and  even  though  some  other 
person  is,  by  mistake,  named  in  the  grant/ 

On  this  and  other  subjects  connected 
with  the  form  of  the  grant,  the  observatiooa 
in  the  chapter  Release,  will  afford  the  nec<es« 
sary  information.  That  the  deed  should  be 
sufficient  to  pass  the  freehold,  is  the  object 
to  be  regarded,  both  in  preparing  the  reco- 
very deed,  and  considering  the  effect  of  ti^ 
recovery,  with  a  view  to  support  its 
dity. 


{h)  Supra,  172. 
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5.  Of  the  Operative  Words.  «      [182] 

These  words  ought,  in  point  of  form,  to 
vary  with  the  naCure  and  mode  of  opera- 
tion of  the  recovery  deed.  They  pnrnst  be 
sufficient  to  pass  the  estate. — In  the  more 
early  period  of  the  history  of  the  laws  of 
property  in  this  country,  particular  words 
were  allowed  only  a  particular  import,  and 
were  considered  as  peculiarly  adapted  to 
particular  assurances.  In  modern  times, 
this  rule  has  been  relaxed.  No  more  is 
now  regarded,  than  that  there  should  be 
such  words  as  declare  a  manifest  intention 
to  convey.  Such  words,  however  informal, 
will  operate. 

The  rules  which  now  prevail,  are  ^\Be-^ 
nigne  faciendce  sunt  interpretationes  char^ 
idrum^  propter  simplicitatem  laicorum^  ut 
res  magis  valeat  quam  pereat.-^Verba  in^ 
fentioniy  et  non  e  contra  debent  inservire.-^ 
**  Deeds  intended,  and  made  to  operate 
one  way,  may  operate  another  way,  if 
the  intention  of  the  parties  cannot  take 
jjlace,  unless  they  operate  a, different  way 
•'  frbni  what  they  were  intended. — Judges 
•*  ought  to  be  curious  and  subtle,  to  invent 
^*  reasons  and  means  to  make  acts  effectual, 
according  to  the  just  intention  of  the 
parties.—- More  consideration    is    to  be 

VOL.  !•  o 
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"  had  for  the  substance,  to  wit,  the  passing 
"  of  the  estate  according  to  the  intent  of 
[  183  ]'*  the  parties,  than  the  shadow,  fb  wit,  the 
"  manner  of  passing  it  (g)/^  The  applica-^ 
tion  of  these  rules  will  be  shown  in  the 
chapter  on  Releases. 

The  words  of  grant  ought  to  proceed 
from  a  person  as  grantor,  in  favor  of  the 
person  named  as  grantee.  The  observatioot 
respecting  the  nomination  of  these  pei80^ 
and  mistakes  in  these  particulars^  will  be 
found  in  the  chapter  to  which  reference  haa 
been  lately  made. 

[184]  6.  Of  the  Parcels. 

In  all  deeds,  and  in  none  more  tha%;in 
recovery  deeds,  particular  attention  should 
be  paid,  that  all  the  parcels  intended  to 
pass,  should  be  included,  -and  that  none 
should  be  included  which  it  is  the  inten- 
tion of  the  parties  to  omit. — The  points 
proper  to  recovery  deeds,  are,^ — ^not  to  in- 
clude more  lands  than  are  intended  to  pass 
—to  comprise,  either  by  general  or  special 
words,  all  the  lands  to  which  the  recoveiy 
is  to  extend, — and  to  restrain  general  words 
to  those  townships,  parishes,  &c*  which 
are  to  be  named  in  the  recovery. 

It  is  said,  that  the  issue  in  tail  may  der 

{g)  Roe  Y.  Tranrntr,  Wille»'»Reiu  682. 
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mand  the  parcels  according  to  their  quality 
at  the  time  of  the  intail,  without  regard  to 
any  alteration  made  in  these  parcels  by  the 
defendant  (h). 

When  the  parcels  are  of  considerable 
length,  or  the  description  of  them  is  at- 
tended with  nicety,  or  involved  in  any  difli- 

:  culty  or  uncertainty,  general  words  should 
be  added,  extending  to  all  the  townships, 
parishes,  &c.  named,  or  to  be  named,  in  the 
recovery,  so  as  to  embrace,  under  these  ge- 
neral terms,  any  parcels  omitted  out  of  the 
particular  description.  Many  a  title  has 
been  supported  under  these  general  words, 
which  would  have  been  defective,  or  at  least 
doubtful,  as  far  as  it  depended  on  the  par- 
ticular description. 

Such  general  words  may  be  to  this  eflfect : 
-**i4iM?    all    other    the    manors^   messuages, 

farm$y  lands,  tenements^  and  hereditaments^ 
situate^  lying,  ^  and  being  in,  the  several  town^ 
parishes,  and  places  of  A.  B.  C.  and  D.  in  the 

said  county  of ,  of  which  the  said     '  '  * 

is  tenant  for  an  estate-tail^  either  in  posset'^ 
sum,  reversion,  or  remainder^  under  or  by  vir^ 
fue  or  means  of  the  said  hereinbefore  men^ 

Honed  or  recited ,  and  every  part  and 

parcel  of  the  same,  with  their,  and  every  of 
their  rights,  members,  and  appurtenances. 

(k)  Dyer,  47.  a.  pi.  a  1  Burr.  14& 
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The  language  of  this  clause  may  require 
considerable  variation  ;  as  words  of  restric- 
tion,— or  words  to  .  embrace  lands  taken 
under  exchanges,  made  under  inclosure  acts, 
— partition, — lands  purchased,  and  settled 
to  the  like  uses,  &c.  &c. 

When  lands  have  passed  by  will  under  a 
general  denomination,  the  recovery  should 
have  the  parcels  from  the  last  purchase  deed: 
or  if  the  parcels  are  materially  and  substan* 
tially  varied,  then  a  new  description.  There 
should  be  general  words,  co-extensive,  in 
effect,  with  the  words  of  the  will, — at  least 
as  far  as  the  recovery  is  to  comprise  the 
lands.  The  modern  description  should  be 
connected  M^th  the  ancient  description. 
Thus  the  identity  of  the  parcels,  and  the 
application  of  the  more  early  title  deeds, 
will  be  rendered  obvious,  and  free  from  any 
doubt  arising  in  consequence  of  the  change 
in  the  description- of  the  parcels. 

In  relation  to  the  parcels,  another  object 
to  be  kept  in  view,  is,  to  have  the  lands 
sufficiently  ascertained  by  particular  de- 
scription, or  by  general  words,  to  render 
the  intention  to  include  them  free  from  all 
doubt.  This  attention  will  facilitate  an 
application  to  amend  the  parcels  in  the 
recovery,  should  circumstances  render  it 
necessary  to  make  ^uch  an  application  to 
the  summary  and  discretionary  jurisdiction 
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of  the  court,  in  which  the  recovery  is  suf- 
fered. 

The  recovery  deed,  to  be  formal,  should 
also  have  the  clause  of  the  "  re^rsion, 
&c. — Also  the  clause  of  "  all  the  estate, 
&c.  except  a  particular  estate,  and  not  the 
whole  interest  of  the  parties  is  intencred  to 
pass. 

As  often  as  the  sole  object  is  to  suffer  a 
recovery,  the  clause  granting  deeds,  is  un- 
necessary, and  even  informal.  On  the  other 
hand,  when  the  recovery  deed  is  part  of  a 
transaction,  for  the  assurance  to  a  pur- 
chaser,  the  usual  clause  of  grant  of  deeds, 
will,  with  great  propriety,  be  added. 

7.  Of  the  Habendum.  [  187  ] 

Thehabendum  should  be  thesame  in  form, 
in  this,  as  in  other  deeds ;  looking  only  to 
the  object  of  passing  an  estate  of  freehold, 
to  the  person  who  is  to  be  the  tenant  in  the 
recovery. 

Frequently,  and  indeed  generally,  the  fee 
is  conveyed  to  the  tenant.  Whether  he 
takes  the  fee,  or  any  other  estate,  so  as  the 
same  be  an  estate  of  freehold,  is  immaterial. 
The  recovery  will  be  equally  free  from  ob- 
jection. Even  the  lowest  denomination  of 
an  estate  of  freehold  is  sufficient  to  support 
the  recovery,  as  far  as  its  validity  can  come 
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in  question.  Even  though  a  mere  estate  of 
freehold  passes  by  the  deed,  the  fee  may  be 
conveyed  by  the  united  operation  of  the 
deed  ai|p  recovery.  The  freehold  will  pass 
by  the  deed,  and  the  fee  by  the  recovery. 
The  uses  declared  of  the  recovery  will 
transfer  that  estate  to  the  person,  in  whose 
favor  these  uses  are  declared.  This  follows 
upon  the  rule,  that  whoever  comes  in  as 
vouchee,  comes  in  of  all  estates  of  which  he 
is  or  ever  was  seised. 

These  observations  suppose  the  party 
who  has  the  fee,^  to  be  named  as  tenant,  or* 
as  vouchee.  In  case  a  person  who  has  the 
fee  conveys  k  partial  estate^  and  is  no  party 
to  the  recovery,  there  will  remain  in  him  so 
[  188  ] much  of  his  estate  as  he  has  not  conveyed. 

These  observations  will  suggest,  that  in 
some  cases  the  fee  should  be  conveyed. 
Should  circumstances  of  caution  require  it, 
this  estate  may  be  conveyed,  and  uses  de- 
clared, and  under  these  uses  a  particular 
estate  may  be  limited  to  the  use  of  the 
intended  tenant,  and  ulterior  uses  may  be 
declared,  according  to  the  intention  of  the 
parties  (i).     See  form  in  the  Appendix. 

It  is  to  be  observed,  that  no  benefit  wijl 
arise  from  this  practice  or  caution,  except 
in  those  instances  in  which  the  uses  shall  be 

(i)  Supra,  114. 
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declared  in  favor  of  persons  not  named  ai 
partUs  in  the  recovery.  Nor  in  this  place 
must  it  be  passed  over  unnoticed,  that  the 
estate  arising  from  a  declaration  pf  uses 
upon  a  conveyance,  cannot  be  larger  than 
the  seisin  conveyed  to  serve  these  uses. 

There  are  few  instance^  however,  in 
which  the  operation  of  a  recovery  is  not  to 
give  a  fee,  under  the  doctrine  of  disseisin 
by  the  tortious  alienation  of  particular 
tenants  {j). 

On  a  late  occasion,  a  very  learned  gen- 
tleman had  difficulties,  whether  a  common 
recovery  was  duly  suffered,  after  tenants  for 
life  had  levied  a  fine,  amounting  to  a  for- 
feiture of  their  estates.  He  supposed,  that 
the  freehold  might  have  been  in  the  trus- 
tees under  the  usual  limitation  for  support- 
ing contingent  remainders.  The  answer  tp 
the  objection  wa^  that,  as  the  trustees  had 
not  entered,  they  could  not  have  more  than 
a  mere  right  of  entry ;  and  the  freehold  was 
in  the  person  who  claimed  under  the  uses 
declared  of  the  fine. 

Of  the  Use.       ' 

.  When  the  grant  is  to  the  tenant,  to  the 
intent  that  a  common  recovery  should  be 
suffered,  the  legal  estate  will  vest  in  him^ 

ij)  See  the  Author's  Argn-  teu  1  Taunt,  678.  Co.  litt. 
uk^utmGoodrigkt  y.  Fore**     251.  a. 
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without  any  express  limitation  of  use  in  his 
favor. — The  declared  purpose  will  prevent 
the  use  from  resulting,  and  the  grantee  will 
be  seised,  by  the  rules  of  the  common  law. 
C  189  ]j4 /Mam  and  Anglesey  {k),Roe  v.  Pophant  (/), 
Thrustout  V.  Peake  (w),  are  authorities  in 
point,  and  support  this  conclusion,  were 
the  proposition  not  sufficiently  clear  in 
itself.  As  often,  however,  as  the  title  of 
the  tenant  to  the  writ  of  entry,  is  to  arise 
from,  or  to  depend  immediately  on,  a  de- 
claration of  use,  that  use  must  be  effectual 
for  the  purpose.  In  the  first  place,  there 
must  be  a  grant  adequate  in  operation  to 
supply  a  seisin  to  the  uses  ;  and  there  must 
not  be  any  prior  use,  which  will  either  pre- 
vent the  execution  of  the  use  in  favor  of 
the  tenant,  or  confer  on  any  other  person 
a  title  to  the  immediate  freehold. 

As  often  as  the  title  of^^the  tenant  to  the 
freehold  is  to  arise  from  an  use,  which  is 
expressly  declared,  the  nature  of  the  coxl^ 
veyance  must  admit  of  a  declaration  of  use, 
to  be  executed  into  estate,  and  such  use 
must  be  declared.  On  a  bargain  and  sale 
to  A.,  to  have  its  effect  under  the  statute  of 
uses,  the  bargainee  will  take  the  use,  uid 
his  estate  will  be  executed  by  the  statute. 

^ A  subsequent  declaration  of  use,  in  fevor  of 

« 

(i(i)  Gilb.  Eq.  Cases,  16.  (m)  Str.  12. 

(/)  Dougl.  25. 
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B.  will  be  an  use  of  the  estate  of  A., — an 
use  on  an  use  fn),  and  cannot  be  executed  [  190  ] 
by  the  statute.  Supposing  the  estate  to  be 
legal,  the  legal  estate  will  abide  in  A.,  and  he 
and  not  B.,  is  the  proper  person  to  be  named 
tenant  of  the  freehold.  It  is,  on  one  hand, 
to  all  bargains  and  sales  by  owners  of  the 
legal  estate^  to  operate  under  the  statute  of 
uses,  or  through  the  niedium  of  that  sta- 
tute ;  and,  on  the  other  hand,  to  those  a$^ 
surances  only  which  are  to  operate  on  the 
legal  ownership^  and  under  the  statute  of 
uses,  or  through  its  medium,  that  these  , 
observations  are  applied. 

Perhaps,  in  support  of  an  equitable  reco- 
very, a  court  of  equity  would  consider  the 
equitable  freehold  as  passing  to  B.  The 
intention  of  the  parties  is  evidently  directed 
to  the  object  of  placing  the  equitable  free- 
bold  in  him,  and  in  equity,  the  intention 
and  object  of  the  parties,  rather  than  the 
form  of  the  instrument,  is  regarded :  and 
the  transaction  requires,  that  B.  should 
have  the  equitable  freehold,  as  the  only 
means  of  giving  full  effect  to  the  intention. 

Under  these  circumstances,  also,  it  may 
h$  necessary  to  recur  to  the  point,  that  the 
instrument,  even  as  a  legal  assurance,  may 
be  attended  with  circumstances,  which  will 
allow*of  its  operating  as  a  grant  at  the  com- 

(n)  ryfrfO*!  case.  Dyer,  15&.  a. 
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men  lair  {o) :  and  any  instrument  which  maj 
operate  as  a  grants  will  pass  a  common  law 
seisin,  and  uses  may  be  declared  with  effect^ 
and  arise  on  that  seisin.  In  many  cases^ 
this  construction  might  have  been  resorted 
to  with  success,  and  a  title  supposed  to  be 
[191  ]  defective,  as  t6  the  legal  estate,  might,  by 
this  application  of  the  rules  of  law,  have 
been  supported.  It  remains  only  to  be  ob«- 
served,  that  on  bargains  and  sales  to  ope- 
rate under  the  rules  of  the  common  law  ;  as 
bargains  and  sales, — ^by  executors  who  have 
an  authority  to  sell, — ^by  commissioners  of 
bankrupt,— and  under  land-tax,  and  oth^r 
acts  of  parliament ;  uses  may  be  declared. 
These  bargains  and  sales  pass  a  common 
law  seisin,  and  not  au  use,  and  uses  may  be 
declared  of  that  seisin. 

Also,  though  a  bargainee,  whose  estate  is 
executed  by  the  statute,^has  no  seisin  of 
which  uses  can  be  declared  with  effect,  to 
be  executed  by  the  statute,  otherwise  than 
under  a  new  conveyance,  or  a  new  contract, 
proceeding  from  him;  yet  uses  may,  in. a 
bargain  and  sale,  be  declared  of  the  seisin 
acquired  by  the  demandant,  or  recoveror, 
in  the  recovery. — Uses  of  the  latter  descrm* 
tion,  are  free  from  the  technical  objection 
of  being  uses  on  an  use.  These  uses  arise, 
in  point  of  law,  from  the  seisin  of  the  de- 

(o)  Si^ra,  41,  &  ISO. 
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mandant* — In  short,  they  arise  from  a  new 
conveyance,  produced  by  the  effect  of  the 
common  recovery. 

Appointments  made  through  the  medium 
of  a  power  in,  or  arising  under,  a  convey- 
ance to  uses,  are  open  to  observations  very 
like  to  those  made  on  bargains  and  sales. — 
The  appointee  takes  the  immediate  use: 
and  all  ulterior  uses  declared  of  his  estate 
are  uses  on  uses,  and  have  no  effect  on  the 
legal  estate.  They  are  good  only  as  trus^, 
conferring  an  equitable  ownership.  For 
instance,  when  A.  has  a  power  over  the  use, 
and  he  appoints  to  B.  and  his  heirs,  to  the 
use  of  C.  and  his  heirs,  B.  takes  the  use, 
and  the  use  declared  for  the  benefit  of  C. 
is  merely  a  trust.  This  subject  will  be 
more,  fully  considered  in  the  chapter  on 
Appointments. 

When  circumstances  require  that  a  par- 
tial estate  of  freehold  should  be  limited  to 
the  intended  tenant,  and  that  other  uses 
should  be  declared,  these  uses  may  be  de- 
clared in  the  mode  which  has  already  been 
pointed  out  for  that  purpose  (/>),  and  as 
shown  in  the  form  in  the  Appendix,    p.  489, 

491* 

8.     Of  the  Agreement  to  suffer  the  Recovery.  I  193  ] 

In  every  well  drawn  deed,  the  agi^eement 

(p)  Siipra,  114. 
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to  suffer  the  recovery  should  be  fully  and 
clearly  expressed.— The  common  form  of 
this  clause  is  in  the  Appendix. 

A  short  form  is  also  added.  The  varia- 
tions in  the  form,  arising  from  circum-^ 
stances,  are  noticed  in  the  notes. 

[  194]  9-  Of  the  Declaration  of  Uses. 

To  the  clause  prescribing  the  mode  of 
suffering  the  recovery,  there  is  generally 
aMded  a  declaration  of  the  uses  of  the  reco- 
very itself.— This  declaration  should  be  in 
the  form  in  the  Appendix^  or  to  that  effect, 
mutatis  mutandis — It  seldom  happens,  that 
a  declaration  of  this  nature  is  omitted. 
When  omitted,  the  use  will  result  {q),  unless 
from  the  consideration  paid  by  the  de- 
mandant, or  from  some  other  circumstance, 
the  beneficial  ownership  is  evidently  to  re- 
main with  him.  The  cases  of  Moxon  v. 
Moxon,  and  Hodges  v.  Fowler,  in  the  Ex- 
chequer, 1777>  and  Com.  Dig.  Uses,  D.  2, 
p.  622,  are  authorities  that  the  use  will 
result,  and  it  will  result  to  the  different 
parties,  according  to  their  former  owner- 
ship, that  is,  to  tenant  for  life,  for  life,  &c. 
&c.  with  thi§  diflference  only,  that  a  tenant 
in  tail,  instead  of  taking  back  an  estate-tail 

'(q).Armtr(mg  v.   Wolsey,         Jones    v.   Morley^    1    Ld* 
^  Wils.  19.  Raym.  291. 

Co.  Litt.23.  a;  271.a. 
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by  resulting  use,  will  take  back  an  estate 
ill  fee,  depending  on  the  title  to  his  estate- 
tail  . 

Mr.  Cruise^  in  his  Essay  on  Uses,  p.  205, 
adverts  to  the  title,  depending  on  the 
resulting  use,  as  doubtful.  He  assumes, 
that  it  is  not  clear  whether  the  use  which  [  195  ] 
results  is  in  tail  or  in  fee.  The  cases  do  not 
admit  of  any  reasonable  doubt  on  this  point. 
Though  they  say  the  recovery  shall  enure 
to  the  "  former  uses  (r),^^  nothing  more  is 
meant,  than  that  the  parties  shall  take  ae- 
cording  to  the  estates  they  had  at  the  time 
of  suffering  the  recovery  (s). — Indeed,  Mr. 
Cruise  considers  the  case  of  Nightingale  v. 
Ferrers  {t),  as  a  direct  and  positive  autho» 
rity,  that  where  a  tenant  in  tail  suffers  a 
common  recovery  without  any  declaration 
of  the  uses,  the  resulting  use  is  to  him  in 
fee. — One,  however,  of  our  best  read  law- 
yers doubted  on  this  point. — But  there  were 
special  circumstances  in  the  case  before  him, 
namely,  a  partial  declaration  of  the  uses, 
without  any  declaration  of  the  use  of  the 
Jee :  and  on  the  contrary,  a  declaration  that 
the  recovery  should  not  enure  to  any  other 
uses.    On  the  same  case  Mr.  Fearne  gave  an 

(r)  Waker  v,  5itaio,  PaloBu  (s)  Argol  v.  Cheney ^  Latch. 

dM.  82. 

(I)  3  P.  W.  207.    . 
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opinion'  in  these  terms. — **  I  conceiye  thft 
^^  where  a  tenant  in  tail  is  vouched  in  a  com-* 
'^  mon  recovery,  it  bars  the  estate-tail,  and 
^^  ail  remainders  and  reversions  thereon 
^^  depending  and  expectant,  and  expands 
^^  the  estate  into  a  fee- simple,  abstracted 
^'  from  the  declaration  of  the  uses  of  such 
[19&]<«  recovery,  because  d.  fee-simple  is  reco* 
**  vered.  And  therefore  where  no  use  of 
^^  the  fee  is  declared  in  such  a  case»  and 
^*  there  is  no  consideration  to  raise  the  use 
^^  in  the  recoveror,  it  results  to  the  tenaat 
''  in  tail  in  fee,  2  Roll.  Abr.  789,  pK  1. 
''  Godbolt,  180.— Bury  v.  Taj^ior,  Gilb. 
*'  Law  of  Uses,  61,  64.  And  if  such  rec6«*> 
^*  very  be  with  the  concurrence  of  a  pre^p 
'^  ceding  tenant  for  life,  then  the  use  also 
"  results  to  him  for  his  life.  Vide  JVaker  v* 
''  Snow,  Palm.  359-  And  consequently^  I 
apprehend,  that  where  the  use  of  sucli 
recovery  is  only  partially,  and  not  coiii«» 
pletely  limited,  as  £ar  as  the  limitation 
^^  fails,  that  is,  the  uiUimited  use  results  in 
^^  the  same  manner  as  the  whole  use  would 
'^  have  done,  if  there  had  been  no  limitation 
*'  of  any  part  of  it/^ 

Titles  frequently  depend  partly  o»  a 
recovery,  and  partly  on  a  will,  made  by  the 
person  who  suifers  the  recovery.  As  a  will 
is  revoked  by  the  recovery,  if  suffered  sub- 
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wquently  to  the  will  (ti)  the  attention  should 
be  directed  to  see,  either  that  the  will  is 
subsequent  to  the  recovery,  or  if  prior,  that[  197 1 
it  has  been  republished  since  the  recovery  : 
and  in  general  it  is  prudent  to  advise  a 
person,  who  suffers  a  recovery^  to  repub- 
lish his  will,  if  he  has  previously  made 
any. 

In  Selwyn  v.  Selwyn  {v),  the  will  was  made 
b^re  the  recovery  was  suffered,  but  afiter 
the  deed  to  lead  the  uses  was  executed. 
-—In  that  particular  case  the  will  was 
supported,  on  the  ground  already  no- 
ticed. 

The  prevailing  opinion,  some  few  years 
ago,  was,  that  as  the  tenant  in  tail,  by  suf- 
fering a  common  recovery,  acquired  a  Jee^ 
simple,  this  fee-simple  was  a  new  estate. 
For  this  reason,  the  owner  of  the  estate 
was  considered  as  the  ^rst  purchaser ,  and 
his  estate  as  descendible,  in  all  cases,  to  his 
heirs  ex  parte  patemd. — The  law  is  naw  set- 
tled on  this  point,  and  the  distinctions 
which  are  established  are  : 

.  If  tenant  in  tail  hypurchaie  suffer  a 


{m)  Dinar  r.  Diner,  3  Ur.  N.P.2a7;  8Wil8.6;7Bra. 
iqa.  p.  C.  177. 

MarwQod  t.  TWwer,  3  P«  Jones  v.  Leigh,  Dom.  Fro. 
W.  163.  1744. 

Dmrkf  t.  D^ley,  Boiler's         («)  2  Burr.  1131.    Snpr^, 

149. 
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common  recovery,  to  the  use  of  himself  in 
fee  ;  as  he  was  tenant  in  tail  by  purchase^  the 
fee  taken  under  the  recovery  will  descend 
from  him  to  his  heirs  ex  parte  praternd  {w). 
Though  upon  principle,  the  case  of  copy- 
C  i98]hold  lands  appears  to  be  very  distinguish* 
atle     from    the    case    of  freehold    lands.  . 
In   one  case   there  is  a  surrender   and   a 
rensurrender ;    two    distinct    common   law 
conveyances,  like  a  feoffment  and  re-enfeoff- 
ment,  or  a  fine  sur  grant  et  render.     In  the 
other  case,  there  is,  in  point  of  law,  merely 
a  conveyance   to   uses :    and   it  is  wholly  . 
under  the  doctrine  of  courts  of  equity,  as 
distinguished  from  the  doctrine  of  the  com- 
mon law,  that  the  use,  in  its  fiduciary  state, 
and  now,  since  the  statute  of  uses,  the  old 
use,  whether  it   is  taken  under  an  express 
limitation,   or  its  results,   descends  in  the 
same  manner  as  the  estate  was  descendible 
prior  to  the  conveyancce. 

Secondly.  If  tenant  in  tail  by  descent  froai . 
his  mother,  or  any  other  ancestor,  suffer  a 
common  recovery,  to  the  use  of  himself  in 
fee,  the  person  in  xvhose favor  the  intail  was 
originally  created,  shall  be  considered  as  the 
purchasing  ancestor.  The  fee,  taken  under 
the  recovery,  will  be  descendible  exactly  in 

(w)  Martin   v.    Sirachtm,     WiUes  R.  444 ;  5  T.  Rep.107, 
Str.   1179  ;    1   Wils.  2,  66  ;     in  a  note  ;  4  Bro.  P.  C.  486. 
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the  same  manner,  as  if  the  donee  in  tail  had 
been  the  purchaser  of  an  estate  in  fee-sim- 
ple, instead  of  being  the  purchaser  of  an 
estate-tail  (y).  The  reason  of  this  rule  in 
courts  of  equity,  and  its  adoption  by  courts 
of  law.  Mill  be  considered  in  the  Hi$$ay  on 
tke  Quantity  of  Estates^  when  that  work 
shall  be  re^published.  This  distinction  has 
been  applied  as  well  to  copyhold  as  freehold 
lands  (z). 

This  point  should  be  particularly  re-[  199  J 
garded  in  those  cases,  in  which  the  title  is 
derived  by  descent  from  a  tenant  in  tail. 
Indeed,  in  every  case  in  which  a  title  is 
made  by  a  person  as  heir,  care  should  be 
tld^en  to  see  that  such  person  is  heir  to  the 
former  owner,  as  far  as  respects  the  estate  in 
question. 

This  chapter  will  be  closed  with  the 
observation,  that  in  investigating  a  title^  as 
depending  on  a  recoveiy,  the  attention 
afaoold  be  particularly  directed  to  these 
points — 

First.  That  there  appears  to  have  been  a 
good  tenant  to  the  writ  of  entry  at  the  time 
of  suffering  the  recovery,  or  before  the  end 


(y)  Ahk9i  v.Burtom,  2  Salk»  [z]  Roe  dem.  Crow  r.  Bald-- 

&00, 11  Mod,  181.  were;  5  Term  Rep.  104,    aU 

JUhrfts    T.    SiroekoM,  and  ready  cited. 
Xpedem.  Cfdw  r.  Baldwere. 

VOL.  I.  P 
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of  the  term,  in  which  the  recovery  is  suf- 
fered. 

Secondly.  That  the  person  who  is  vouched 
had  either  in  point  of  estdte,  or  in  point  of 
r^ht  under  an  estate  once  vested,  an  estate'- 
tail,  and  that  he  vouched  over. 

Thirdly.  That  execution  has  been  sued,  and 
seisin  delivered  on  the  recovery :  and 

Fourthly.  That  all  the  proceedings  aie 
regular. 
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On  Fines. 

A  FINE  is  an  assurance  by  matter  of 
record.  It  is  for  the  most  part  founded  on 
a  supposed  previous  existing  right.  Hence 
the  'writ  which  requires  the  party  to  per- 
form his  covenant,  is  th^  foundation  of  the 
fine,  and  the  comn^encement  of  the  pro- 
ceedings {a). 

The  parties  to  a  fine  are. 

First.  The  plaintiff,  frequently  denomi- 
nated the  conusee. 

.  Secondly.  The  deforceant,  generally  deno- 
minated the  conusor  [h). 

Sometimes  the  plaintiff  conusee  or  grantee 
is  the  person  who  is  to  have  the  benefit  of 
the  fine.  More  frequently  he  is  named, 
merely  for  the  purpose  of  receiving  the 
estate,  that  uses  may  arise  from  his  seisin. 

The  deforceant  is  the  person  by  whom  [  201 J 
the  fine  is  acknowledged,  and  consequently 
the  person  who  is  the  grantor  in  the  fine. 

There  are  several  sorts  of  fine,  viz. 

1st,  A  fine  sur  conuzance  de  droit  come  ceo. 


(a)  2  Black.  Com .  349.  (b)  Shep.  Touchst.  2. 
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2d,  A  fine  sur  done  grant  et  render. 

3d,  A  fine  sur  conuzance  de  droit  tantum. 

4th,  A  fine  sur  concessit. 

The  Jirst  of  these  fines  is  in  more  general 
use,  and  is  to  be  preferred,  except  in  parti- 
cular cases,  in  w  hich  a  forfeiture  might  be 
incurred  by  levying  it. — For  if  a  person  w1m> 
has  merely  an  estate  for  life  (c)  of  the  legal 
.  .  esf2^te,  either  of  a  corporeal  or  incorporeal 
hereditament  (rf),  or  who  has  an  estate  for 
life^  with  a  remote  estate  of  inheritance 
after,  and  subject  to  intermediate  estates 
of  inheritance  (e),  levy  fliis  fine,  he  will  for- 
feit his  estate  for  life, — So  if  he  accept  a 
fine  of  this  description  ;  for  by  the  accept- 
ance he  admits  the  inheritance  to  be  in  the 
conusoi'  {f). — So  if  two  tenants  for  life  levy 
/  a  fine  of  this  sort  {g),  or  one  of  them  levy 

the  fine,  and  the  other  accept  it  (A)  both 
their  estates  will  be  forfeited.  The  concur- 
rence  of  the  person  who  has  the  immediate 
r  202  Instate  of  inheritance,  will  prevent  the  fine 
fVom  operating  as  a  forfeiture  (i). 

On  this  point  there  is  a  difference  between 
fines  and  recoveries  ;  for  if  tenant  for  life 
having  a  remote  estate  of  inheritance  suffers 


(c)  Co.  Litt.  25J ,  b.  {/)  2  Lev.  202 ;    Co.  UtL 

{d)  lb\d.  252,  H ;   1  Leo.  264. 

{€)  Pelhmm's   case,    1    Co.  [g]  1  Leon.  2«2. 

101.  (A)  1    Leo.   2G4.  Smith  v. 

Garrett  v.  Blizard,  1  Roll.  Abell,  2  lev.  202. 

Ab.  €65.  ({)  Bfedoti'4  c^se,  1  Coi.  76. 
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91  recovery,  there  will  not  be  any  forfeiture 
iof  the  estate  for  life  {k) :  no  forfeiture  will 
be  incurred  by  a  fine  levied  by  an  equitable 
teuantfor  life(/). 

In  Smith  on  dem.  Richards  Y^fihfffhrd,  the 
^ame  person  had  the  several  estates  for  life 
and  in  tail^  and  the  same  circumstances 
occurred  in  Pelham^s  case  {m) ;  each  case 
arose  on  a  common  recovery :  it  was  decided 
in  one  case  that  there  was  not  any  forfeiture ; 
and  in  the  other  case  it  was  decided  that 
there  was  a  forfeiture.  These  cases  are 
completely  at  variance ;  and  no  sound  law- 
yer, versed  in  the  rules  of  property,  will 
feel  any  difficulty  in  assenting  to  the  doc^ 
trine  in  Pelham's  case,  as  most  consistent 
with  our  system  of  tenures. 

The  fine  come  ceo,  &c.  is  an  acknowledg- 
ment on  record  of  a  previous  gift  or  feoff- 
•  ment,  and  takes  its  name  from  this  circunpi- 
stance(i2).  Prima  facie y  and  without  aqy 
words  of  limitation,  i^t  passes  a  fee  {o).  It 
admits  howeveif  of  words  of  express  limita- 
tion for  life  or  in  tail  {p) :  and  when  there 
are  words  of  express  limitation,  the  fine  will 
pass  that  estate  only  which  is  expressed  in 

{k)    SmUb  dem.   Rkkards  (w)  2  Black.  Com.  348, 352. 

V.  Clufford,  1  Term  Rep.738.  (o)  Co.  UiU  9  b. 

Sap^^lll.  (P)    Hunt  v.    Bourne,   1 

(/)   Leihieullur   v.   Tractfy  Sal k.  340.                 ,    ,«  ^ 

^  Atk.  730.  Bro.  Abr.  Fme,  pi.  12.  Co. 

l«)"lCo'.14b.  Read.  2. 
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'  the  concord  ;  being  the  clause  of  grant.  And 
as  often  as  the  grant  is  confined  to  that 
degree  of  interest,  of  which  the  conusor  is 
the  owner,  no  forfeiture  will  be  incurred, 
because  tUtit  is  no  assertion  of  ownership 
to  the  disihheritknce  of  the  reversioner. 
Such  assertion  of  ownership  is. the  cause  of 
forfeiture. 
1 203  ]  This  is  that  species  of  fine  which  is  almost^ 
iriviariAbly  levied  by  the  owner  of  an  estate 
in  fee-simple,  or  of  an  estate  in  fee-tail,  either 
in  possession,  reversion  or  remainder.  When 
levied  by  tenant  in  tail  in  possession,  it  has 
the  operation  of  a  feoffment,,  and  except  in 
particular  cases,  (see  Com.  Dig.  title  Discon-^ 
finunnce,)  it  creates  a  discontinuance  of  the 
estate-tail  {q) ;  that  is,  it  puts  an  end  to,  or 
discontinues,  the  title  under  the  estate-tail, 
and  gives  a  new  title  depending  on  the  ope- 
ration of  the  fine,  considered  as  effecting  a 
tortious  alienation. 
As  often  as  this  fine  is  levied  by  a  person 
'  who  is  seised  of  an  estate,  it  gives  or  trans- 
fers the  seisin,  either  for  an  estate  in  fee, 
or  for  the  time  expressed  in  the  concord  of 
the  fine  ;  and  uses  may  be,  and  generally  are 
declared  of  this  seisin. — If  no  uses  be  de- 
clared, the  use  will  result  (r),  unless  the  grant 
be  for  a  particular  estate,  or  except  there  be 

(q)  Co.    Litt.   325,  a;   2.         Armstrong  v.     Wolsey,    2 
Inst.  335 ;  10  Co.  96.  Wils.  19. 

(r)  Co.Litt.23,a;271,a&b. 
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some  circumstance  to  keep  the  seisin  in  the 
cofiusee.-^When  the  use  results  to  the  for-* 
iner.owner,  it  will  result  according  to  the 
ownership  be  bad  at  the  time  of  levying  the 
fine,  except  that  his  estate-tail,  if  any,  will,  [204  ] 
in  case  there  be  a  discontinuance,  be  a  fee- 
simple,  and  if  there  be  discontinuance,  a 
detemiinable  fee  {s). 

So  if  uses  be  declared  only  of  part  of  the 
estate,  or  of  part  of  the  lands,  the  use  will 
result  for  the  residue  of  the  estate,  or  for  the 
residue  of  the  lands  {t) :  unless  such  resulting 
use  would  be  contrary  to  the  implication  uf 
law,  as  immediately  annihilating  a  particu- 
lar estate  expressly  limited  to  the  conusor, 
or  there  be  some  circumstance,  or  expres- 
sion of  intention,  to  rebut  the  resulting  use. 
.  Whenever  the  use  results  to  the  conuzor 
in  fee,  or  is  expressly  limited  to  him,  this 
use  will  be  descendible  (except,  perhaps,  in 
the  case  of  a  discontinuance,  for  that  point  is 
{doubtful), exactly  in  the  same  manner  asif  the 
first  purchaser  of  the  estate  of  w  hich  the  party 
was  seised,  at  the  time  of  levying  the  fine,  had 
been  the  first  purchaser  of  the  estate  aris- 
ing from  the  use  so  limited  or  so  resulting  [u). 

(i)  Per  Holt  in  Machell  v.  Clerc's  case,  6  Co.  17. 

Cfcrit,  Lord  Raym.  778.  («)  JPenwick  v.  Mit/ord,  t 

Doe  ex  dem.    Gregory  v.  Leon.  182. 

Wkicelo,  8  T.  Rep.  21 1.  Earl  Bed^ford^i  case,  Poph. 

(0  Co.  Litt.22,b;  23,  a;  3. 

271,  a.  &  b.  Abbot  v.  Burtim,  2  SaiV. 

Woodliff  V.  Drurif,    Cro.  590. 
E.439. 
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Respecting  the  discontinuance,  which  may 
be  created  by  this  fine,  it  must  be  remem-' 
bered,  that  no  one  except  the  person  actualfy 
seised  of  an  estate^tail  in  possession,  being  an^ 
F2Q5  ] estate  conferring  a  right  to  the  immediate 
freehold,  can  discontinue  the  estate-^tail  ( v). 

In  Seymour^i  case  {z),  the  tenant  in  tail  had 
made  a  bargain  and  sale  in  fee,  and  after- 
wards levied  a  fine,  as  a  perfectly  distinct 
transaction,  to  the  barginee  :  and  it  was 
held  that  this  fine  did  nbt  create  any  dis- 
qontinuance. — The  ground  of  that  determi- 
nation waSj,  that  the  tenant  in  tail  was  not  at 
the  date  of  the  fine  seised  of  the  estate-tail, 
but  had  before  the  fine  parted  with  his 
estate  by  the  bargain  and  sale. 

In  Doe  ex  dem.  Ordiane  v.  Whitehead  {a), 
the  tenant  in  tail  conveyed  by  indentures  of 
lease  and  release,  and  afterwards,  in  pursu- 
ance of  a  covenant  contained  in  the  inden- 
ture of  release,  he  levied  a  fine  to  the  releasee ; 
and  it  was  adjudged  that  the  lease,  release, 
and  fine,  were  several  parts  of  the  same  as- 
surance,  and  that  the  fine  created  a  discon- 
tihuance  of  the  estate-tail .  Thus  in  fact,  or 
in  construction  of  law,  the  fine  was  by  a 
person  seised  of  an  estate- tail  in  possession. 
'  It  is  frequently  material  to  advert  to  the 
question,  whether  a  fine  does  or  does  not 

(y)  Br«fon'5cajtf,  1  Co. 70.  (a)  2  Burr.  704. 

\z)  10Co.l}5, 
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Create  a  discontinuance,  for  adiscontiiiuance 
varies  the  remedies  of  the  persons  not  barred 
by  the  fine.  And  it  is  to  be  remembered, 
that  if  A.  be  tenant  for  life,  with  remainder 
to  B.  in  tail,  a  fine  levied  by  B.  with  or  [206] 
without  tlie  concurrence  of  A.,  will  not  cre- 
ate a  discontinuance  {b).  And  noxdisconti- 
»nance  can  be  created  of  an  estate  in  rents, 
or  other  incorporeal  hereditaments  (c). 

After  a  discontinuance,  the  issue  in  tail, 
if  not  barred  by  the  operation  of  the  fine, 
&c.  or  the  persons  in  remainder  or  rever:iioi|^  i 
have  merely  a  right  of  action,  and  cannot 
recover  the  lands,  otherwise  than  by  a  ybr- 
fnedon  in  descender^  remainder^  or  reverter^ 
according  to  the  nature  of  their  title  {d). 

Of  consequence  they  cannot  maintain  an 
ejectment  {e).  Another  consequence  is,  that  .. 
the  persons  who  had  the  remainder  or  re-  ' 
version  cease  to  have  any  estate.  They  have 
merely  a  right  of  action.  This  right  of 
action  cannot  be  transferred  by  grant,  nor,  as 
it  is  apprehended,  is  it  devisable.  It  may  h% 
extinguished  by  release,  fine,  &c.  The 
question  whether  a  right  of  entry,  or  of 
action,  is  devisable,  was  considered  in  Good- 
right  V.  Forrester  (/)•  In  the  King^s  Bench 
it  was  decided  that  the  right  of  entry  was 

{b)  Carth.  110.  {e)  Ibid. 

(c)  Co.  Litt.332-  (/)  8  East,  552;  l;T«unt. 

{d)  Doe  r.     Whitehtad,  2     578. 
Burr.  704. 
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net  devisable.  The  point  was  made  in  the 
argument  in  the  Exchequer  Chamber.  In 
that  court,  the  case  was  disposed  of,  princi-* 
pally,  on  the  point,  made  for  the  first  time, 
that  the  plaintiff  was  barred  by  the  statute 
of  non-claims  on  fines.  Ch.  J.  Mansfield, 
who  presided,  declared  that  since  it  woi;ld 
be  unnecessary  to  decide  on  any  of  the 
points  argued  in  the  court  of  King^s  Bench, 
it  need  not  be  at  all  inferred  or  supposed 
that  the  authority  of  the  judgment  of  that 
court  was  in  any  respect  impeached  by  the 
*  decision  in  the  Exchequer  Chamber. 

It  is  sometimes  necessary  to  advert  to 
these  points  of  discontinuance,  in  consider- 
ing the  state  of  titles  under  abstracts,  and  in 
cases  for  opinion  ;  also  in  considering  the 
remedies  to  be  pursued  for  recovering  any 
[  207  ]  lands  which  have  been  intailed ;  or  the 
defence  to  be  made,  to  a  suit  brought  for 
establishing  a  claim  to  an  intailed  estate. 

Sometimes  also,  particularly,  and  it  is 
believed  exclusively,  in  the  case  of  fines  by 
tenants  for  life  {g)  of  the  immediate  freehold, 
a  fine  devests  an  estate  without  discontinu- 
ing it.  When  the  fine  devests  the  estate, 
there  is  merely  aright  of  entry,  and  no  estate 
in  the  persons  who  have  the  remainder  or 

(g)  Per  Hale  in  Focvs  v.  Litt.   sec.   415.    Co.    Litt* 

SMsbury,  Hard.  400.  251,  327  b. 

Whetstone  xv.    Wenttoorth,  1  Co.  140.  1  R.  Ab.  676 

Dyer  72  b,  in  margin.  (G)  pi.  3. 
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reversion.  Except  there  be  a  discontinu- 
ance, or  devesting,  the  person  who  has  the 
remainder  or  reversion  in  fee  continues  seised 
of  that  estate,  and  is  competent  to  alien 
the  same,  in  the  same  manner  as  he  might 
have  done  if  the  fine  had  not  been  levied, 

A  tenant  in  fee,  or  even  of  a  base  or 
determinable  fee,  cannot  either  devest  or 
discontinue  the  inheritance. 

And  the  issue  in  tail,  unless  barred  by 
the  fine,  or  the  person  in  remainder  or  re- 
version, when  their  right  of  entry  com- 
mences, may  lawfully  enter,  and,  as  a  con- 
sequence, may  maintain  an  ejectment. 

In  the  particular  case  of  a  fine  with  pro- 
clamations, which  devests  the  estate,  for 
every  fine  does  not  devest  the  (estate  (A)—-) 
or  of  a  fine  levied  after  estate  is  devested, 
an  entry  must  be  made  for  the  express  and 
declared  purpose  (i)  of  avoiding  the  fine, 
before  an  ejectment  can  be  maintained  {Jc)  : 
and  the  demise  in  the  ejectment  must  be 
laid  on  some  day  subsequent  to  the  time  at 
which  the  entry  is  made. 

And  upon  principle,  and  even  the  autho-[  208  ] 
rity  of  decided  cases  and  of  the  text  writers, 
it  may  safely  be  concluded  that  when  the 
person  who  had  the  remainder  or  reversion, 

(A)    Carhamptan    v.     Car-         (t)  Cferke  v.  R&weli^l  Mod. 

iamptan^  1  Insh  Term  Rep.  10 ;  1  Vent  42. 
S^.  {k)  Doe  ex  dem.  C&mfiere 

Podger's  case,  9  Co,  104.  y.  Hicks,  7  Term  Rep.  433. 
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has  merely  a  right  of  entry,  he  cannot,  after 
his  estate  is  turned  into  a  right  of  entry> 
make  any  alienation  (/). 

A  person  who  has  merely  a  right  of  action, 
orof  en  try,  or  acontingent  remainder,  or  other 
future  or  executory  interest,  which  does 
not  give  a  vested  estate,  should  cautiously 
avoid  levying  this  species  of  fine  (/w),  unless 
he  means  to  extinguish  his  interest,  for  as 
rights  of  action,  &c.  cannot  be  transferred^ 
the  conusee  in  the  fine  cannot  derive  any 
advantage  from  the  fine- 
On  the  other  hand,  strangers  to  the  fine, 
that  is,  persons  not  parties  to  it,  may  avail 
themselves  of  the  fine,  to  preclude  the  title 
of  the  conusor  in  the  fine :  and  a  party  will 
not  be  allowed  in  opposition  to  his  own  fine 
to  assert  a  title  to  the  lands  (w). — The  con- 
sequence is,  the  fine  enures  to  the  benefit 
of  the  persons  to  whom  the  right,  &c. 
might  have  been  released,  exactly  the  same 
as  if  the  fine  had  been  a  release^ — Hence  the 
resolution  in  Buckkr^s  case  {o) ;  that  if  the 
f  209  ]disseisee  levy  a  fine  to  a  stranger^  the  dis- 
seisor shall  hold  the  lands  for  ever  ;  for  the 
disseisee,  against  his  own  fine,  cannot  claim 

(/)  Perk.  s.  60,  85,  86. 157.  Goodright  v.  Forrester ,    8 

Litt.  8.  347.  East.  552,  1  Taunt.  578. 

Co.  Litt.  48  b.  214  a.  200  a.  (m)  Shep.  T.  14. 

Shep.  Touchst.  325 ;  Weale  v.  Lower,  Polexf.  54. 

Cro.  Car.  304 ;  1 1  Mod.  128.  («)  Edwards    v.     Rogers, 

1  Burr.  1 18 ;  8  Vess.  J.  282.  Sir  W.  Jones,  456. 

ln\  2  Co.  56  a. 
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the  \4tA,  and  fhe  conusee  cannot  enter,  and 
the  right  which  the  conusor  had  cannot  be 
transferred  to  him,  but  by  the  fine  the 
right  is  extinct,  whereof  the  disseisor  shall 
t^e  advantage. 

In  March,  105,  it  is  reported  in  a  short 
note,  that  this  point  was  called  in  question, 
and  denied  to  be  law.  The  decision  in  Moor^s 
case  {p)  is  agreeable  to  the  resolution  in 
Buckler's  case,  and  the  weight  of  authorities 
supports  the  resolution.  And  although  in 
Vick  V.  Edwards  (q).  Lord  Talbot  seems  to 
have  entertained  an  opinion,  that  trustees 
who  had  a  contingent  remainder,  might 
transfer  that  remainder,  and  make  a  good 
title  to  the  same  by  the  operation  of  a  fine  ; 
that  opinion  does  not  appear  to  have  been 
well  considered,  or  to  be  reconcileable  with 
the  established  authorities  (r). 

A  fine  sur  concessit  for  years,  or  a  demise 
by  indenture  for  years,  will  not  extinguish 
the  right. — It  will  merely  bind  the  estate 
when  it  shall  vest  (s). 

It  follows,  that  in  all  cases  in  which  i^  is 
an  object  to  preserve  the  contingent  interest,  [  210  ] 
or  the  right,  and  at  the  same  time  to  bind 
the  contingent  interest,  when  it  shall  vest,  or 
the  right  when  restored,  resort  should  be 
had  to  a  fine  sur  concessit  for  years,  or  to 

(p)  2]   Riiirs   Rep.     311.  (r)  loihu  902. 

P^lm.  a65.  {$)  Wetdt  r.    Law€r,  Pol- 

( 9)  5  P.  WilL  STj.  lexf.  54 
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a  demise  by  indenture  for  years^  ^  the 
only  effectual  means  of  attaining  the  object. 
As  often  as  a  contingent  interest  in  taii^  or 
right  in  tail  is  to  be  bounds  a  fine  sur  conces^ 
sit  with  proclamations  will  be  necessafyi 
with  reference  to  the  issue  in  tail. 

In  extinguishing  the  right;^  &c.  a  fine 
9ur  conuzance  de  droit  tantum,  or  ,  a  fine  sur 
grant  et  render^  or  a  fine  sur  concessit  v^ 
fee,  will  have  the  s^une  operation  as  a  fijf;^ 
sur  conuzance  de  droit  come  ceo,  Sfc. 

Secondly.  A  fine  sur  grant  et  render  is  now 
nearly  obsolete  in  practice. — It  consists  of 
two  parts-*- 

1  st.  Of  a  grant ; 

2d,  Of  ^  render ; 
And  has  the  like  operation  as  a  feoffment 
and  re-enfeoffment. 

Hence  if  a  man  seised  in  fee^  ex  parte  mufy 
iemd,  grapt  to  A.  and  his  heirs  {t\  who  ren- 
ders the  same  lands  to  the  original  conusor 
and  his  heiri?,  the  estate  taken  under  the  ren«' 
der  will  be  descendible  to  the  heirs,  ex  part/f 
paH/gmd,  because  the  conusee  in  the  render  is 
C  139  ]the  first  purchaser  of  that  estate.  He  takes 
the  same  by  a  conveyance  at  the  common 
iaw>  and  not  under  an  use  arising  from  his 
il^rmer  ownership . 

By  the  rules  of  the  common  law,  a  man 
cannot   grant   to  himself,  or  to  his  wife, 

{t)  Dyer,  237,  b.    Pnw  v.  Jjmgford^  1  Salk.  887* 
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(who  w  considered  as  part  of  himself,)  nor 
can  he  grant  to  a  stranger,  reserving  to 
himself  a  particular  estate. 

For  this  reason,  prior  to  the  statute  of 
uses,  settlements  were  made  by  feoffment 
and  re-enfeoffment,  or  by  fine  sur  grant  et 
render^  or  by  demise  and  re-demise.  Since 
that  statute,  wliich  enables  the  party  to 
raise  an  use  from  the  seisin  of  the  conusee, 
to  be  executed  into  estate  by  the  statute, 
these  double  fines,  &c.  have  fistllen  into  disuse. 

And  there  are  many  purposes  to  be  accom- 
plished by  a  conveyance,  or  a  fine,  td  usesi^ 
which  are  not  to  be  effected  by  a  feoffment 
and  re-enfeoffment,  or  a  fine,  sur  grant  et 
render. — As  the  re-enfeoffment,  and  the  ren- 
der in  the  fine,  are  assurances  at  the  com- 
mon law,  and  the  grantees  are  seised  by  the 
riifes  d£  that  law,  no  powers  of  leasing,  join- 
turing. Sec.  shifting  or  springing  uses,  can 
be  annexed  to  their  estates,  as  hi  they  are 
legal  estates  at  the  common  law  ;  while  such 
powers,  &c.  may  be  raised  by  a  declaration 
of  the  uses  of  the  conveyance  or  fine.  .:• 
:  It  is  true,  that  as  the  con  usees  oii>iibe 
render  are  seised  by  the  rules  of  the  coniman 
laWy  uses  might  be  declared  of  their  seisin  ; 
but  4lus  would  be  to  do  by  circuity  and  by  [  212  } 
two  assurances,  that  which  may  be  accom- 
plished with  equal  effect,  by  one  assurance. 

Besides,  a  conveyance  to  uses  is  attended 
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with  less  expence  than  a  conveyance  and 
re-conveyance.  Hence  t he  preference  given, 
in  modern  practice,  tp  conveyances  to  uses. 

The  points  which  have  arisen  on  this 
double  fine  are  noticed  by  Mr.  Cruise  in  his 
Essay  on  Fines.  As  this  fine  has  fallen  into 
disuse,  the  learning  on  the  subject  is  become 
rather  a  matter  of  curiosity  than  of  utility. 

Thirdly.  A  fine  sur  conuzance  de  droit  tan^ 
tumy  professes  to  give,  or  transfer,  only  the 
right  or  estate  which  is  in  the  conusor.  It 
asserts  no  positive  right.  It  is  generally 
used  to  pass  a  reversionary  interest,  or  to 
surrender  the  life-estate  of  a  tenant  for  life. 

It  seeii^s  also  to  be  a  proper  fine  to  be 
levied  by  a  person,  who  has  an  estate  for 
life,  with  a  remote  estate  of  inheritance,  and 
wishes  to  convey  both  estates,  so  as  to  avoid 
the  forfeiture  of  the  estate  for  life.  As  each 
of  these  objects  may  be  attained  by  the  fine 
sur  concessit y  the  fine  sur  conuzance  de  droit 
tantum  is  now  very  rarely  levied. 

Uses  may  be  declared  of  a  seisin  transfer- 
ed  by  this  fine,  when  it  passes  a  seisin. 
[  213  ]  Ifourthly.  A  fine  sur  concessit  may  be  either 
for  years,  for  life,  in  tail,  or  in  fee  («)..  In 
one  ciase  {v)  it  was  admitted  that  it  may  be 
by  the  general  words  **  All  and  whatsoever 
else  the  conusor  hath  in  the  premises/* 

{u)  Drummoniy.  Ludlow,  [v)  Pigotty,  EarlofS^is^ 

2  Taunt.  84. .  Awry,  2  Mod.  109. 
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In  a  late  case,  the  court  of  Common  Pleas 
iroald  not  permit  a  fine  in  these  general 
terms  to  be  passed  {w).  The  object  of  the 
fine  in  the  last-mentioned  instance  was  to 
embrace  lands  held  for  life,  and  also  lands 
Ibdd  in  fee. 

The  fine  sur  concessit  is  in  frequent  use, 
lor  the  purpose  of  conveying  the  estates  of 
married  women  who  are  tenants  for  life,  or 
fcr  creating  terms  for  years^  which  are  to  be 
Innding,  by  way  of  estoppel,  on  contingent, 
or  executory  interests. 

Fines  are  also  distinguished  as  of  two  sorts. 

1st,  Fines  at  the  common  law. 

2d,  Fines  with  proclamations. 

It  rarely  happens  that  a  fine  is  levied  with-* 
ont  proclamations.  When  a  fine  is  solevied, 
it  cannot  be  used  either  as  a  bar  to  the  issue 
of  tenant  in  tail,  or  as  a  bar  by  non-claim. 

On  the  other  hand,  a  fine  without  pro- 
damations,  operating  merely  and  simply  as 
a  conveyance^  has  the  same  efiect  as  a  fine 
vith  proclamations. 

And  a  fine  so  circumstanced  will  also 
create  a  discontinuance,  when  levied  by  a 
tenant  of  an  estate-tail  in  possession  (x). 
No  actual  entry  is.  necessary  to  avoid  this 
finc(jf). 

im)  Sewmour  r.  Barker,  2  (y)  Jemkhu  r.  Prickard,  2 

(r)  Hmmt    r.    Bmuntey    1 
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In  short  an  actual  entry  is  now  necessarrjr 
[214  } only  in  the  single  instance  of  a  fine  witl^ 
proclamations. 

Fines  with  proclamations,  are  fines  at  the 
common  law,  with  the  addition  only  of  pro- 
clamations made,  for  the  sake  of  notoriety,, 
in  pursuance  of  several  statutes  (z). 

Two  objects  are  to  be  attained  by  the 
proclamations. 

First.  To  protect,  by  reason  of  non^claixu 
on  the  fine,  a  defective  title  from  dormant 
claims. 

Secondly.  To  bar  the  issue  in  tail  when 
the  fine  is  levied  by  tenant  in  tail. 

The  general  objects  for  which  fines  are 
levied  are : 

1st.  As  a  conveyance  by  married  women- 

2d.  As  a  conveyance  by  issue  in  tail. 

3d»  To  gain  a  title,  or  confirm  one,  by 
lian*«claim. 

First.  A  married  woman  cannot  convey, 
her  freehold,  or  inheritance,  so  as  to  bind 
herself  or  her  heirs  without  some  assurance 
of  record,  as  a  fine  or  common  recovery : 
and  except  in  those  instances  in  which  a  re- 
covery is  to  be  suffered  for  some  other  pur- 
pose, as  to  bar  an  estate-tail  with  remainder 
over,  &c.  a  fine  is  generally  levied  by  the 
I  215}husband  and  wife,  when  they  are  to  alien  her 
freeholder  inheritance.    In  no  other  instance 

{z)  4  H«n.  VII.  c.  24.  32  Hen.  VII.  c.  36. 


fa  a  fine  necessary  by   tlie  common  law, 
lA^rely  and  simply  as  a  coflveyance. 

The  fine  levied  for  the  purpose  of  bdn^ 
a  conveyance,  may  be  either  with  or  without 
pi^oclamations  ;  for  the  proclamation^  BLt6 
hoi  ilecessary  when  the  sole  object  of  th6 
fine  is  to  pass  the  estate  of  the  wife,— For  thfe 
Security  of  the  title,  and  to  obtain  the  pro- 
teicttonbf  the  statute  of  non-claim;  it  is  always 
ildvisable  to  have  the  fine  proclaimed. 

The  fine  is  equally  necessary,  whethei*  th6 
Irife  has  an  estate  for  life  only,  or  an  estate 
of  inheritance, 

Bdt  no  fine  is  necessary  when  the  wife 
ha»  merely  an  authority  not  coupled  with 
an  Ifttere'st,  ot  when  a  jjowet  of  appointment 
is^  given  to  a  married  woman,  to  be  exercised 
notwithstanding  her  coverture,  or  which, 
from  the  nature  of  the  power,  is  to  be  ex- 
ercised during  the  coverture.  In  Butnaby 
V;  Otiffin^  (a)  Lord  ChanceHor  Loughbotougk 
decided,  that  a  womaii  who  had  a  separate 
e&tate,  by  way  of  trust,  which  gave  het  tho 
Suitable  ownership  of  the  freehold,  was 
ckytitpetent  to  transfer  the  same  without  a 
fine. 

Secondly.     In  cohsequencdTof  the  statute  [  216] 
de  danii^   which    restrained   alienations  by 
tcfhant  in  tail,  and  declared,  ^^Etiijinis  supef" 
*'  hujtts  modi  tenementum  in  posterum  ievetur, 

(a)  3  Ve*.  Jan.  260. 
Q  2 
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"  ipso  jure  sit  nuUuSj^  tenant  in  tail  was  in* 
capacitated  from  alienating  intailed  lands^ 
otherwise  than  by  means  of  a  feigned  reco- 
covery,  till  the  statutes  of  4  Hen.  VII.  and 
32  Hen.  VIII,  were  passed,  and  enabled 
him  to  alien  the  intailed  l^nds  by  a  fine 
with  proclamations. 

The  statute  of  the  4  Hen.  VII.  which  is 
the  statute  of  non*claim  On  fines,  enacted 
-  that,  the  proclamations  so  made  as  therein 
mentioned,  the  said  fine  should  be  final,  and 
conclude  as  well  privies  as  strangers ^  except 
women  covert,  other  than  parties  to  the  said 
fine,  every  person  then  being  within  the  age 
of  twenty-one  years,  in  prison  or  out  of  this 
realm,  or  not  of  whole  mind  at  the  time 
of  such  fine  levied,  not  parties  to  such 
fine. 

And  in  the  19  Hen.  VIII.  {h\  the  majo^ 
rity  of  the  judges  were  of  opinion,  that  a 
fine  levied  by  tenant  in  tail,  according  to 
the  statute  of  Hen.  VII.,  was  a  good  bar  to 
his  issue.  Some  of  the  judges,  howeveiv 
argued  that  the  issue  were  not  barred  by  the 
[  217  ]  fi^^  ^f  their  ancestor,  not  being  privy  to  him, 
but  claiming  the  estate  immediately  from 
the  donor  performam  doni. 

To  obviate  the  doubt  entertained  of  the 
operation  of  the  statute  of  4  Hen.  VII.,  the 

(5)  Br.  Abr.  Finel;  Dyer,   2.  b;   4  Reeves,  3(M;   Harg, 
Co.  litt  121  a.  n.  1. 
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statute  of  32  Hen.  VIII-  was  passed. — It 
expressly  recites  that  doubts  had  arisen 
respecting  the  statute  4  Hen.  VII.  as  to 
barring  the  issue  in  tail,  and  en^«±8,  ^'  That 
**  all  and  singular  fines,  as  wetlTberetofore 
'*  levied  as  hereafter  to  be  levied  with  pro- 
^  clamations  according  to  the  statute,  by 
•^  any  person  or  persons  of  full  age,  of  one 
^  and  twenty  years,  of  any  manors,  &c. 
^  before  the  time  of  the  said  fine  levied,  in 
**  any  wise  intailed  to  the  person  or  persons 
**  so  levying  the  said  fine,  or  to  any  of  the 
**  ancestors  of  the  same  person  or  persons, 
•*  in  possession,  reversion,  remainder,  or  in 
^  use,  shall  be  immediately  after  the  same 
**  fine  levied,  ingrossed,  and  proclamations 
•*  made,  adjudged,  accepted,  deemed,  and 
**  taken,  to  all  intents  and  purposes,  a  suf- 
**  ficient  bar  and  discharge  for  ever  against 
"  the  said  person  and  persons  and  their 
"  heirs,  claiming  the  said  lands,  tenements, 
-  *^  hereditaments,  or  any  parcel  thereof,  only 
*^'  **  by  force  of  such  intail,  and  against  all 
-'  '*  other  persons  claiming  the  same  or  any 
'*  parcel  thereof,  only  to  their  use,  or  to  the 
*'  use  of  any  manner  of  heir  of  the  bodies[  218  "> 
**  of  them,  any  ambiguitj^  doubt,  or  con- 
**  trariety  of  opinion,  risen  or  grown  upon 
^*  the  said  statute  to  the  contrary  notwith- 
**  standing.'^ 

It  is  clear,  under  this  act,  that  tenant  in 
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t^il  i)f  a  yef  ted  estate,  either  in  pqssassion, 
reip^inder  (c),  or  reversion,  may,  by  a  fine 
^rith  procls^mations,  alien  that  estate  so  as  to 
,bind  his  is^ue, 

So  if  hi  lias  merely  a  contingent  or  exe-* 
CUtory  interest  in  tail,  he  way,  by  levying 
fL  fine  with  proclamations,  bar  his  issue  ia 
tail,  or,  according  to  the  nature  of  the  as» 
surance,  bind  them  by  estoppel.— So  he 
^^y  bar  his  issue,  though  the  estate-tail  he 
discontinued,  or  devested  (cQ,  or  previously 
conveyed  (e). 

In  short,  the  words  of  this  statute  are  so 
strong  and  comprehensive,  that  the  issue  in 
tail  can  neyer  claim  a  right  to  siicceed  tQ 
lands  intailed,  in  opposition  to  the  fine  of 
their  ancestor  or  parent  who  is  within  th^ 
line  of  the  intail,  even  though  the  fine  be 
levied,  while  the  person  levying  the  same 
E  219  ]has  merely  a  hope,  or  chance  of  succession, 
as  is  the  situation  of  the  issue  in  tail  in  the 
life-time  of  his  ancestor  {/). 

And  even  as  between  collaterals  (g),  the 
fine  will  be  a  bar,  if  levied  by  the  person  on 
whom,  or  on  whose  issue,  the  intail,  or  the 
right  to  the  intail,  afterwards  descends. 

m 

(e)  Shep.  T.   25 ;    6  Jenk.  Archer's  case,  3  Co.  90.  a. 

Cent.  90 ;   Case  of   Fines,  3  (e)  Goodright  v.    Mead^  3 

Co.  84.  Go.  Litt  372.  a.  Burr.  1703. 

(d)   Zouch  V.   Bamfield,  3  (/)  Archer's  case,  3  Co, 

Co.  90.  a.  90 ;  Hob.  333. 

.  Jenk.  Cent.  275.  (g)  Co.  Litt  372,  Hpb.  258. 
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Tkas  if  A.  be  tenant  in  tail,  ^nd  has  issue 
B.  C.  and  D.,  and  B.  levies  a  fine  with  pro- 
clamations in  the  life-time  of  bis  father ; 
this  fine  will,  at  all  events,  bar  his  own  issue ; 
and,  if  he  or  his  issue  should  survive  the 
£itfaer,  it  will  also  bar  C.  atid  D.  and  their 
issue.  But  if  B.  should  die  without  issue 
inheritable  to  the  intail,  and  in  the  life-time 
of  his  fiither,  his  fine  will  not  be  any  bar  to 
C  or  D.  or  their  issue. — So  if  C.  the  second 
son  should  levy  a  fine  in  the  life-time  of  his 
elder  brother,  though  this  fine  would  have 
BO  effect  as  against  B.  or  his  issue,  whether 
his  fiither  was  living  or  dead  ;  yet,  if  C.  or 
his  issue  should  survive  A.,  and  also  B.  and 
his  issue,  the  fine  would  be  a  bar  to  D.  and 
his  issue.  So  that  the  bar  of  the  fine,  as 
between  collaterals,  depends  on  the  fisict, 
Uiat  the  person  levying  the  fine  becomes 
the  person  on  whom  the  intail,  if  existing, 
would  have  devolved  (A). 

Abo  a  fine  levied  by  one  of  two  parents,£  220  ] 
when  the  intail  is  to  both  parents,  will  bar 
the  intail  (/).  In  this  particular  a  fine  and 
a  recovery  have  a  different  application  (j). 
The  operation  of  the  fine  has  its  peculiarity 
by  force  of  the  statutes  of  H.  VII.  &   H, 

(*1  Dtm^gmbe  v.  Wlngfidd^        d)  Btmitmomi's  case,  9  Co. 
Hob'.  !^4.  138. 

Mac  Jraiiam's  case.  Hob.         Bmker  ▼.  WUiis^  Cto.  Gv. 
S3SL  47a 

[J]  Sapn^  143. 
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VIJJ,  of  non-claim,  and  the  construction 
which  that  statute  has  received. 

In  this  respect  there  is  a  departure  from 
the  rules  of  the  common  law,  by  which  the 
hfeirs  or  the  issue  could  never  be  Ijarred  pr 
bound  as  to  any  share,  except  by  the  act  of 
alienation  of  the  parent  or  ancestor  who 
was  the  owner  of  that  share. 

This  construction  of  the  statute  H.  VII. 
and  H.  VIII.  gave  rise  to  the  decisions  to  b? 
found  in  Beaumqnfs  case,  9  Coke  In.  which 
was  reviewed  in  Baker  v.  Willis^  Croke  Ch. 
and  which  led  to  sonie  of  the  most  abstruse 
points,  and  some  of  the  first  difficulties  in 
the  History  of  Titles. 

For   though  the  fine    of  husband  will, 
under  these  circumstances   bar  the   issi^e^ 
it  will  not  bar  the  wife  on  death  of  hus- 
band.    The   wife  will   be    entitled  to  the 
whole,  if  husband  and  wife  were  tenants 
by  intireties,  and  to  a  moiety   if  they  were 
joint-tenants  ;  and  yet  the  wife  will  have  an 
estate  which  cannot  descend  to  the  heirs  ia 
tail  as  such ;  still,  however,  her  estate  retains 
those  qualities  of  the  ancient  entail,  and  it 
should   seem  she   is   qualified   to  suffer  a 
recovery,  and  by  that  means  bar  those  who 
have   interests  in  reversion   or  remainder, 
expectant  on  the  gift  of  the  estate-tail  to 
her  and  her  husband. 
In  point  of  law  the  husband  bv  force  of 
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^itatute  precludes  the  heirs  in  tail  as  such 
from  taking  under  the  gift^  but  he  leaves 
the.  title  of  the  wife  in  all  other  respects  in 
the  same  condition  as  if  this  enactment 
had  not  given  this  extraordinary  operation 
to  the  fine  of  the  husband. 

A  fine  levied  by  the  issue  of  tenant  in  tail 
irill  have  no  effect,  unless  they  are  the  issue 
inheritable  to  the  intail.  Thus,  when  the 
intail  is  to  the  male  or  female  descendants, 
a  fine  levied  by  the  issue  of  the  other  sex, 
will  not  be  of  avail,  to  bar  the  intail  {k). 

And  a  fine  levied  by  a  daughter,  or  by  an 
uncle,  &c.  being  heir  pro  tempore  (/),  and 
whose  title,  as  heir,  is  afterwards  defeated 
by  the  birth  of  a  nearer  heir  to  the  intail, 
will  not  bar  the  more  immediate  heir,  or  his 
issue. 

From  these  observations  it  will  be  col- 
lected, there  are  several  instances,  in  which 
a  fine  will  be  effectual  to  bar  the  issue  in 
tail,  although  under  similar  circumstances 
a  common  recovery  would  not  bar  them. 
Resort  should  for  this  purpose  be  had  to  the 
chapter  on  Common  Recoveries,  as  to 
owners  of  contingent,  or  executory,  and 
future  interests  in  tail,  &c. 
-  To  these  observations  it  may  be  added, 
that  a  fine  levied  by  tenant  in  tail,  after  pos- 
sibility of  issue  extinct,  is  considered  as  a 

{k)  Sbep.  T.  20.  (/)  Hob.  333. 
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£221  ]  fine  levied  by  tenent  for  life,  and  will  incur 
e^Jbrfeiture  of  his  estB^te  (m). 

Also  when  there  is  an  estate-tail,  of  the 
gifioftke  crownyfoT  services  performed,  and 
the  reversion  or  remainder  is  in  the  crown, 
the  issue  in  tail  is  protected  from  the  bar  of 
the  fine  of  their  ancestor  [n). 

And  when  a  woman  has  an  estate*tail  of 
the  provision  of  her  husband,  or  any  of  bis 
ancestors,  and  under  the  circumstances 
already  noticed  in  discussing  the  learning 
on  recoveries  (o),  as  it  applies  to  this  subject, 
a  fine  with  proclamations,  levied  by  the 
!iroman  alone,  will  not  be  a  bar  to  the  heir 
in  tail,  or  even  a  discontinuance  of  the 
estate-tail,  or,  as  a  consequence,  of  the 
reversion  or  remainder  expectant  on  that 
estate. 

Thirdfy,  By  the  stat.  4  Hen.  VII.  c,  24, 
ft  is  enacted  that  fines  shall  be  proclaimed 
in  manner  therein  mentioned.  And  by  the 
2d  section  of  that  act,  it  is  enacted,  "  that 
^^  the  proclamations  so  had  or  made  should 
'*  be  final,  &c.  with  a  saving  to  every  per- 
^^  son  and  persons,  and  to  their  heirs,  other 
^^  than  the  parties  to  the  said  fine,  of  such 
"  right,  title,  and  interest,  as  they  have  to 
**  or  in  the  lands,  tenements,  or  other  here-? 


(«)  Co.  Hit  28.  a.  (o)  Supra,  p.  19. 

(ii)32HeD.VUI,i:.36,  8.4. 
Co.  Lilt.  372. 


^^  ditaments,  at  the  time  of  such  fine  en- 
^*  grossed  ;  so  that  they  pursue  their  title, 
^*  daioi,  or  interest,  by  way  of  action  or 
**  lawful  entry  within  five  years  next  after 
^  the  same  proclamations  had  and  made,^' 
with  a  further  saving  **  to  all  other  persons, 
''of  such  action,  right,  title,  claim,  and 
■^  interest,  in  or  to  the  said  lands,  tene- 
^ments,  or  other  hereditaments,  as  shall 
^^Jirst  grow,  remain,  or  descend,  or  come  to 
^them,  after  the  said  fine  engrossed,  and  [222] 
^^  proclamations  made,  by  force  of  any  gift 
^*  in  tail,  or  by  any  other  cause  or  matter, 
'^  had  and  made  before  the  said  fine  levied, 
^  so  that  they  take  their  action,  or  pursue 
*' their  said  right  and  title,  according  to 
'*  law,  within  ^ve  years,  next  after  such 
*' action,  right,  claim,  title,  or  interest 
^*  to  them  accrued,  descended,  j&llen,  or 
''  come/' 

And  by  the  statute  of  4  Anne,  c.  16,  s.  16, 
it  is  enacted,  "  that  no  claim  or  entry  to  be 
"  made  of  or  upon  any  lands,  tenements,  or 
'*  hereditaments,  shall  be  of  any  force  or 
'*  effect  to  avoid  any  fine  levied,  or  to  be 
"levied  with  proclamations  according  to  ' 
^'  the  form  of  the  statute  in  that  case  made 
**  and  provided,  in  the  court  of  Common ' 
*^  Pleas,  or  in  the  courts  of  sessions  in  any 
^  of  the  counties  palatine,  or  in  the  courts 
'*  of  grand  sessions  in  Wales,  of  any  lands. 
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V  tenements^  or  hereditaments,  or  shall  be  a 
**  sufficient  entry  or  claim  within  the  sta- 
^'  tute  of  limitations,  unless  upon  such 
*•  entry  or  claim  an  action  shall  be  com- 
**  menced  within  one  year  next  after  the 
"  making  of  such  entry  or  claim,  and  pro- 
"  secuted  with  effect/^ 

That  a  fine  may  operate  to  give  title  by 
nonclaim,  it  is  necessary  that  an  estate. of 
freehold  should  be  in  some  or  one  of  the 
parties  to  the  fine,  at  the  time  of  levying 
the  same.  Unless  the  freehold  be  in  one  of 
[223  ]the  parties  at  the  time  of  levying  the  fine,; 
the  fine,  as  to  the  purpose  of  barring  by 
nonclaim,  seems  to  be  actually  void,  or 
voidable  by  the  plea  that  "  partes  finis  nihil 
habuerunt  tempore  Jinis  levati{p).^^  Hence 
a  fine  levied  by  a  person  who  has  an  estate 
at  will  or  a  term  for  years ^  or  other  like 
chattel  interest,  as  an  estate  by  statute 
staple,  &c.,  without  first  acquiring  the 
freehold  by  means  of  a  feoffment,  will  be 
merely  void,  or  at  least  voidable  [q). 

So  a  fine  levied  covinously  by  a  tenant 
for  years,  who  continues  the  possession  and 
pays  rent,  will  be  void,  notwithstanding  he 


<p)   3    Wils.    249;     Dyer  (a)   Bac.    Abr.   Remaindei 

215.  G. 

Smith  V.  Packhurst,  3  Atk.  Smith  v.  Packhurst,  8  Atk. 

141.  141. 

Rowe   V.    Power,  2   New 
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lias  previously  made  a  feoffment  (r).  This 
objection  against  the  fine  is  grounded  on 
the  rule  of  the  common  law,  which  sup- 
presses and  counteracts  all  fraud. 

So  a  fine  levied  by  a  cestui  que  trusty  will 
1)6  void,  as  against  all  persons  who  have  a 
^itle  to  the  legal  estate,  unless  the  legal 
estate  of  freehold  be  acquired  before  the 
£iie  is  levied  ;  for  a  fine  cannot  operate 
against  a  legal  estate,  unless  it  has  legal 
c|ualities  and  legal  efficiency,  and  an  equit- 
^ible  fireehold  will  not  support  the  legal 
operation  of  a  fine(  s). 

But  it  seems,  as  between  cestui$  que  trust 
a  title  may  be  gained  by  non-claim^  by 
means  of  a  fine  with  proclamations,  under 
Ihe  like  circumstances,  as  it  might  be  gained 
at  law,  as  between  the  owners  of  the  legal 
estate.  And  a  fine  with  proclamations  by  a 
person  in  possession,  as  owner  of  an  equity 
of  redemption,  will,  it  should  seem,  bar 
those  who  might  dispute  the  title  to  this 

equity  (/). 

The  general  rule  is  that  a  fine  will  not 
operate  as  a  bar  by  non--claim,  unless  the 
estate  to  be  barred,  be  previously  devested, 
or  be  devested  by  the  operation  of  the  fine  [  224  ] 

(r)  Permar's    ca«e,   3  Co.         {$)  27  Hen.  VIII.  20.  Bw>. 
77.  Abr.  Fine^  pi.  4. 

Bme.  Abr.  Remamder  6.  (/)  2  Fieeman,  21 . 


A^4  on  nuMi. 

(ti)*  H^fiice  the  necessity  of  that  Which  ha* 
been  called  adverse  possession,  in  order  that 
a  fine  may  operate  by  non-^claim. 

It  is  agreed,  that  if  one  pretending  titld 
to  Iftnd,  entereth  and  disseiseth  the  rightful 
ownerj  and  afterwards  with  an  intent'  W 
bind  the  disseisee,  he  leyieth  a  fiile.with 
proclamations,  this  fine  may  opefate  by 
non-claim  {v). 

So  if  a  man  enter  under  a  devise  wliich  ii 
void,  he  by  his  entry  gaineth  the  freehold  hy 
abatement^  and  a  fine  levied  by  hitn  Witfil 
proclamations  may  be  used  as  a  bar  by  nod'^ 
clftim.  Or  if  the  heir  at  law  enter  notifith-* 
i^tdnding  a  devise  in  favor  of  some  otber  per<^ 
son,  and  levy  a  fine  with  proclamations,  ti6ll^ 
claim  on  this  fine  will  run  with  effect  againsf 
the  devisee  (w). 

So  when  a  bargain  and  sale  is  made,  aitd 
for  want  of  inrolment,  misnomer,  oi"  the  lik^i 
it  is  void,  but  the  bargainee  fciitefs,  kuA 
levies  a  fine  with  proclamations,  under  theM 
circumstances,  as  the  intended  bargained 
gaineth  a  freehold  by  his  efltfy,  this  fine 
may  become  a  bar  to  the  title  of  the  bar- 
gainor (^). 

The  like  observation  is  applicable  to  aU 

(ti)    Podger^s  case,  9  Co.  {w)  Hulm  v.  Hey  lock  ^  Cro, 

104.  Oar.  200. 

Sqffyn's  case,  5  do.  123.  (x)  Crqfi  y.  Howell,  PM^. 

(»)3Co.7d,a&b.  53C.                    ^.        .  ,  -  - 


other  convejraoces  which  import  to  pa»  the[  HB  } 
freehold 9  and  which  are  void  for  want  of 
some  ceremony  attending  them  ;  and  the 
intended  alienee  enters,  by  force  of  snch 
defective  conveyance,  and  gain5  the  freehold 
by  dissei^n,  and  afterwards  levies  a  fine  with 
proclamations. 

So  if  tenant  for  life^  having  the  imme- 
diate fireehold,  levy  a  fine  with  proclamar* 
tiiMiB,  and  such  fine  imports  to  be  a  grant 
of  the  fee,  this  fine  may  be  used  as  a  bar  by 
noD-claim  {y). 

So  if  any  person  enter  claiming  the  free* 
bold ;  or  enter  on  a  vacant  possession  claim^ 
iog  the  freehold  ;  or  enter  under  a  void  con- 
vqnuice,  purporting  to  pass  the  freehold  ; 
and  thus  acquire  a  freehold,  either  by 
abatement,  intrusion,  or  disseisin ;  in  all 
these  cases  a  fine  levied  by  that  person  after 
his  entry,  will  be  a  good  foundation  for  the 
commencement  of  a  title  by  non-claim .  A 
meie  instantaneous  seisin,  as  if  a  person 
steps  on  the  land  and  withdraws,  leaving 
the  rightful  owner  in  possession,  will  not 

But  a  person  who  has  a  mere  naked  posse^r, 
sian,  or  who  dispossesses  a  tenant  for  years, 
and  claims  the  term,  or  any  other  chattel 


isA  ^Bo^  ▼•  Tucker,  Cm.         (z)  Per  Lmd  Hardwicke,  id 


2M;  3 Co.  78b;  Gm^     T^naukead  t.  Ath,    3  Atb 
▼•   Forrester 
1  Taimt.  57a 


HM  V.   Forrester,    8   Bast,    3da 


ON    FINES. 

interest^  or  who  merely  receives  the  rent  of 
[226  ]my  tenant  (a),  while  he  continues  my  tenant 
(6),  does  not  gain  any  freehold  which  will  be 
a  foundation  for  a  fine.  On  the  latter  point 
the  law  is,  that  the  possession  of  the  tenant 
is  the  possession  of  him  in  remainder  or  re-* 
version  (c). 

On  this  account  it  is  frequently  prudent 
to  oust  the  tenant,  and,  in  some  cases,  even 
to  make  a  feoffment  preparatory  to  levying 
a  fine  {d). 

So  if  A.  be  tenant  for  life,  remainder  to 
B.  for  life,  remainder  to  C.  in  fee.  A  €ne 
by  B.  will  not  devest  the  estate  of  A.  (e)  It 
may  confirm,  not  defeat,  the  particular  estate* 

Twisfs  case  {f)  depends  on  this  distinc«» 
tion,  and  it  is  questioned  in  2  New  Rep.  37» 
without  sufficient  consideration.  The  ground 
of  Twisfs  case  is,  that  the  tenant  for  life  and 
remainder-man  have  portions  of  one  estate^ 
and  are  connected  in  privity  ;  and  unless 
tile  fine  of  the  remainder-man  barred  the 
title  of  dower,  the  dowress  might  establish 
her  title  of  dower  against  the  tenant  for  life, 
and  as  a  consequence  against  the  remain- 
der-man. 

(a)  Co.  Litt.  323,  324.  (d)  Litt.  s.  Oil. 

(h)  Townsend  v.    Ash^     3  (e)  Co.  Litt.  251  b  ;   Bray^ 

Atk.  336.  brooke*s  case,  1  Leon.  40. 

'  Smith  an  the  dem.  of  Dor-  Bac.  Abr.  Remainder^  832* 

mer  v.  Packkurst,  3  Atk.  141.  (/)  Shep.  Toucbst.  27. 

(c)Co.  Lilt.  243  a,    324.  ' 
Pl|p«  CoiA.  191. 
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And  although  there  be  an  estate'  to  A; 
for  years,  remainder  to  B.  for  life,  remain-' 
der  to  C.  in  tail>  &c,  a  fine  levied  by  B; 
while  A.  is  in  possession,  will  not  devest  the 
remainders,  so  as  to  bar  them  (^).  The  ground 
of  this  case  is  that  the  continuance  of  A.  in 
possession  is,  a  continual  claim  by  C,  or  ra- 
ther the  possession  of  A.  is  a  continuance  of 
the  seisin  to  C. 

Sometimes  the  fine,  instead  of  operating  bs 
a  bar  by  non-claim,  will  operate  in  confirm^ 
niton  of  the  title  of  those  who  are  connected 
m  privity  of  estate^  with  the  person  by  whom 
the  fine  is  levied.  Therefore,  when  A.  is 
tenant  for  life,  with  remainder  to  B.  for  life, 
vith  remainder  to  C.  in  tail ;  and  C.  during 
the  life  of  A.  and  while  A.  is  in  possession^ 
levies  a  fine,  and,  on  A/s  death,  enters  and 
continues  in  possession  for  seven  years,  be- 
fore any  entry  is  made  by  B.,  this  fine  will 
not  operate  as  a  bar  to  B.  (A),  nor  is  it  ile- 
•essary  for  him  to  make  any  entry  to  avoid 

it(0. 

So  if  a  man  has  the  fee  subject  to  an 
executory  devise,  and  levies  a  fine,  this  fine 
does  not  devest  the  interest  of  the  person 
intitled  under  the  limitation  over.     It  con- 

(g)  2  New  Rep»  20,  cites  ^octMt  v,  Salisbury^  Hard. 

Knigki  V.  Grenville,  Skin.  262.  400. 

(A)    Carhampton    v.    Caf-  Rowe   v.    P^wer,    2   New 

hampUm,  1  Irish  Teras  Rep.  Rep.  1. 

.307.  (i)  lU  and  7  Term  Rep.  4d5. 
-    Co.  litt.  2d8»  «. 

VOL.   !•  R 


237,  OK  riHEs. 

firms  that  interest  is  part  of  the  same  seisin 
or  ownership,  for  the  fee  and  the  executory 
interest  are  parts  only  of  the  same  fee- 
simple. 

But  a  fine  levied  after  the  fee  had  been 
defeated  by  the  limitation  over,  would»  if 
levied  by  the  first  devise  or  his  heir,  be  a 
fine  grounded  on  an  adverse  title,  and  might 
operate  with  effect ;  especially  if  a  feoffs 
ment  should  be  made  after  the  determina- 
tion of  the  estate,  so  as  clearly  to  acquire 
the  seisin  under  a  new  title  ;  for  without  a 
feoffment,  it  may  be  doubted  whether  the 
continuance  of  possession  by  sufferance 
w<}u1d  be  a  disseisin  to  the  rightful  owner ; 
for  after  the  determination  of  an  estate  of 
freehold,  ik)  fee  is  acquired  by  continuance 
of  possession,  unless  there  be  a  feoffment ; 
and  even  an  heir  entering  as  such  has  beea 
deemed  a  mere  trespasser. 
[227]  The  grounds' of  t lie  case  of  Carhampton 
V.  Carhamptofiy  a  case  replete  with  valuable 
learning,  are. 

First.  In  order  to  render  a  fine  with  non- 
claim  a  bar  to  the  right  of  a  stranger,  the 
estate  of  that  stranger  must  be  devested  and 
put  to  a  riglit. 

Secondly.  Though  the  latter  part  of  the 
position  is  disputed,  when  understood  in 
the  sense  of  depriving  the  party,  affected  by 
the  fine,  of  recovering  his  estate  by  a  writ  of 
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enfiy,  and  of  confining  him  merely  to  an 
action^  yet  it  is  agreed,  that  the  estate  or 
interest  of  the  person  whose  title  is  meant 
t<>  be  barred,  most  be  so  far  affected,  that 
be  nmst  be  deprived  of  the  possession, 
eitfaer  before  the  fine  is  levied,  or  by  the 
operation  of  the  fine  itself,  and  a  possession 
inconsistent  with  his  former  right  must  be 
acquired  fkj. 

Thirdly.  The  parties  were  not,  quoad  their 

^stateSy  mere  strangers  to  each  other.  They 

liad  such  privity  of  estate  as  enabled  them 

t;o  take  benefit,  each  from  the  situation  and 

acts  of  the  other.  And  it  was  said,  that  if  the 

;{>ossession  of  the  first  tenant  for  life  had  been 

<ieyested  by  the  operation  of  the  fine,  either 

standing  singly,  or  connected  with  any  acts 

preceding  the  fine,  and  he  had  within  five 

made  an  actual  entry,   the  possession 

the  second  tenant  for  life  would. have 

in  as  completely  restored,  as  if  he  had  [228] 

entered  himself,  and  the  bar  arising  from 

%:he  non-claim  would,  as  to  B.,  have  been  as 

^2ompletely  prevented.     So  also  as  the  pos- 

^^ession  of  A.  was  not  affected,  nor  he  put  to 

Inis  actual  entry,  to  gain  what  he  had  not 

Xost,  the  continuance  of  the  possession  of  A. 

>ivas,  as  to  the  preservation  of  the   right  of 

^.  a  continuance  of  the  right  of  B.     And 

lastly,  as  the  circumstances  at  the  time  of 

{k)  Butler's  Co.  Litt.  332,  b,  n.  1. 

R    2 
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levying  the  fine,  were  such  as  prevented  him 
from  having  the  capacity  of  affecting  B/s^ 
right  of  possession,  a  possession  gained  some; 
years  afterwards  by  C.  would  not  give  it  an 
operation  of  which  it  was  not  originally 
capable  ;  for  the  possession  must  be  difr* 
placed  as  soon  as  the  fine  is  completed^  or 
not  at  all. 


From  the  principle  of  this  case,  and  also 
from  1  Cruise^  253,  it  is  inferred,  that  if 
tenant  in  tail  levy  a  fine,  which  operates 
merely  to  pass  a  determinable  fee,  and  not 
to  devest  the  remainder  or  reversion  ;  in 
short,  whenever  the  fine  operates  as  a  con-- 
veyanccy  and  not  by  discontinuance  ;  such 
fine  never  can  be  used  as  a  bar  by  non- 
claim  against  those  in  remainder  or  rever- 
sion. 

But  if  a  disseisor  make  a  lease  for  life,  and 
afterwards  levy  a  fine  with  proclamations 
to  a  stranger,  this  fine  with  non-claim  will 
bar  the  disseisee,  and  consequently  give 
stability  to  the  reversion  of  the  disseisor,  and, 
as  a  consequence,  to  the  estate  of  the  lessee 
depending  qd  the  same  title  (/). 

The  principle  of  this  case  is  the  same  as 
that  of  Carhampton  v.  Carhampton  ;  it  goes, 
however,  one  step  further,  namely,  the  fine> 

(/)  Jenk,  Centuries,  254.  Co.  I  jtt.  208.  a. 
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instead  of  barring  the  prior  est^te^  con- 
nected in  privity  with  the  estate  of  the 
person  who  levies  the  line,  will  operate,  by 
way  of  non-claim,  against  those  |r^  have 
adverse  claims,  and  thus  strengthen  the  title 
of  the  person  in  possession,  as  well  as  of 
the  person  who  levies  the  fine. 

Twisfs  case  {m)  belongs  to  this  head,  and 
is  to  be  accounted  for  and  supported  ou 
these  principles.  As  dower  is  merely  a  right 
or  title,  a  fine  levied  by  a  person  claiming 
under  the  husband,  either  as  heir,  or  as  a 
purchaser  or  assignee,  will  be  a  bar  to  the 
title  of  dower. 

And  although  the  fine  be  levied  by  pro- 
clamation, by  the  husband  to  a  purchaser 
or  assignee,  such  fine  may  eventually,  by  a 
non-claim  after  his  death,  become  a  bar  to 
the  wife  ;  and  vet  such  fine,  at  the  time  it 
was  levied,  did  not  devest  the  title  of  dower, 
nor  was  the  possession  of  the  purchaser  or 
assignee,  in  strictness,  inconsistent  with  the 
title  of  the  wife  to  dower  (n). 

It  would  have  been  more  consistent  with 
principle  to  have  decided  that  the  fine  of 
the  husband  should  not  have  operated  as  a 
bar  to  the  wife,  thus  renderiiij^  it  necessary 
in  order  to  bar  the  wife,  that  there  should 

(m)  Shep.  Touch.  27.  Sa-  Damport      and      wife     v. 

pra  226.  Wright,  Dyer    224  a.    Moor 

(tt)  I^er  72  b.  pL  9 ;  2  Co.  &3. 
93;  10C«.  49. 
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have  been  a  fine  after  her  right  of  dower  - 
iras  compiete  by  the  death  of  her  husband- 

If  a  fine  had  been  levied  by  a  person  who 
4is%ei^  the  husband,  then  it  would  bav^ 
been  reasonable  that  the  wi£e  should  be 
barred  by  the  6ne  with  proclamation  or 
non  claim  during  five  years  after  the  death 
of  her  husband,  since  her  title  was  disturbed 
Jbiy  the  disseisin  of  her  husband.  While  on 
a  conveyance  by  husband,  the  purchaser 
take^  the  seisin  subject  to  the  wife's  title  of 
dower«  and  his  seisin  is  never^  as  it  is  under 
a  di.Nseibin,  adverse  to  the  title  of  dower  qI 
the  wife. 

The  necessity  of  adverse  possession  is  also 
iUu^itrated  by  the  case  o£  Goodright  ex  dem. 
Hare  v.  Board  and  Jones  (o). 

In  that  ca^e  the  lands  were  demised  to  a 
tenant  for  twenty-one  years,  at  a  yearly  rent; 
and  for  securing  an  annuity,  A.  the  rever-- 
9ioner  demised  the  same  lands  to  B.  for 
ninety-nine  years,  and,  in  pursuance  of  an 
agreement  for  that  purpose,  the  lands  were  . 
re-demised  to  A.  by  B.  for  ninety-eight  years 
and  eleven  months,  and  afterwards  A.  sold 
the  lands,  and  conveyed  them  by  lease  and 
release  to  Jaf|s  in  fee,  without  any  notice 
of  the  annuity  ;  and  Jpnes  being  in  posses^ 
sion,  (for  so  the  case   is  stated,  but  query, 

r 

(o)  1  Cruise,  249.  See  alM        Com.  Pig.  FeqfmmK  J^  7. 
Jones's  Rep.  457.  3  Term  Rep.  IQS. 
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whether  he  had  more  than  the  receipt  c^  the[  230 1 
rents,  and  from  the  judgment,  it  may  be 
collected  that  he  was  merely  in  receipt  of 
the  rents  collected,)  levied  a  fine  with  procla«> 
mations,  and  five  years  having  passed,  the 
question  was,  whether  the  fine  operated  as  a 
bar  to  the  title  of  B.  On  the  ground  that 
the  term  of  B.  was  not  devested  or  turned 
to  a  right,  and  that  it  remained  after  the 
fine,  just  as  it  did  before,  and  on  the  resolu^ 
tion  in  Margaret  Podger^s  case,  9  Co.  106,  a, 
(which  Lord  ^f  ansfield  treated  as  a  general 
rule  ill  law,  founded  in  good  sense,  without 
any  exception,)  that  no  fine  or  warranty  shall 
bar  any  estate  in  possession^  reversion^  or  re* 
mainder^  which  is  not  put  to  a  right,  it  was 
decided  that  the  term  of  B.  was  not  barred. 
From  one  part  of  the  judgment  delivered 
by  Lord  Mamjieldy  he  seems  to  have  consi- 
dered the  case  of  B.  as  the  case  of  a  title  to 
M  rentH^harge;  but  to  apply  the  whole  judg* 
ment  to  the  circumstances  of  the  case,  it 
can  be  supported  only  on  the  grounds  that 
B.  conid  not  enter  on  the  lands,  the  lessee 
§o!t  twenty-one  years  beinj;  in  possession ; 
that  the  possession  of  the  lessee  for  twenty- 
one  years  was  the  possession  of  B.,  as  having 
the  reversion  for  ninety-nine  years  ;  that  at 
the  time  of  tlie  conveyance  to  Jones  by  A., 
A.  bad  no  adverse  possession ;  and  that  the  [231  j 
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iion  may  be  adverse,  and  non-<^laim  oti  a  fine 
•vill  run,  though  the  fine  be  levied  before  [232] 
there  existed  a  right  of  possession  under  the 
term  (0  ;  but,  even  in'this  case,  it  is  appre* 
hended,  a  distinction  must  be  made  between 
a  fine  by  the  lessor,  and  by  a'  stranger  :  for 
a  fine  levied  by  the  lessor,  while  the  interest 
continues  executory,  will  not  run  against  the 
lessee ;  but  if  a  stranger  enters  adversely,  and 
ousts  the  person  in  possession,  and  levies  a 
line  with  proclamations,  this  fine  will  run 
against  the  term,  from  the  time  at  which  the 
right  of  entry  accrues.  This  seems,  to  be 
the  true  ground  of  distinction  between 
Saffin^s  casCy  5  Co.  123,  6,  and  Cro.  Jac.  60; 
zxi&Focus  V.  Salisbury^  Hard.  400: — but  this 
point,  or  the  distinction,  cannot  be  relied 
on. 

In  Saffin^s  case  the  fine  was  levied  by  the 
reversioner,  after  the  right  of  entry  under 
the  interesse  termini  commenced;  and  in 
Focus  V.  Salisbury,  the  case  was  decided 
partly  on  the  ground  that  the  termor  was, 
by  express  declaration,  a  trustee  for  the 
person  who  levied  the  fine. 

-  In  the  case  of  an  authority  to  sell,  it  is 
observable,  there  is  not  any  estate  till  the 
authority  is  exercised.  The  lands  are  merely 
subject   to  that  authority.     There  cannot 

(t)  See  Cro.  Jac.  (K). 
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be  any  adverse  possession  till  the  authority 
is  exercised,  nor  till  a  right  of  entry  exists 
under  an  estate  given  by  the  authority.  In 
[  233  ]  the  mean  time,  the  possession  of  the  person 
by  whom  the  fine  is  levied,  is  perfectly  con- 
sistent with  the  right  to  exercise  the  autho- 
rity. 

On  the  same  ground,  and  for  the  same 
reasons,  non-claim  on  the  fine  of  a  trustee 
will  not  bar  the  title  of  the  cestui  que  trust 
.  («) ;  nor  will  non-claim  on  the  fine  of  a 
,  mortgagor  (a)  or  mortgagee  (b)  bar  the  right 
of  the  other  of  them. — But. if  a  cestui  que 
trust  enter^  and  claim  to  hold  adversely,  as 
against  his  tmstee,  (and  to  do  this,  he  ought 
regularly  to  make  a  feoffment  before  he 
levies  a  fine,)  this  fine,  with  non-claim,  may 
become  a  bar  at  law  to  the  estate  of  the 
trustee:  and  equity  would  disturb  the  legal 
title  only  so  far  as  some  other  person  wae 
concerned  in  interest. 

It  seems  also  to  be  settled,  that  the-  fine 
of  one  cestui  que  trust  may  be  a  bar  to  ano- 
ther of  them  (r) ;  and  that  as  between  tw0 
persons  claiming  to  be  entitled  to  an  equity 
of  redemption,  one  of  them  may  be  barred 


\u)  Gilb.  Ch.  62.-  (h)  1   Vent.    132.     1    Lcf. 

'     Focus  V.  Salisbury y  Hard.  272.     2  V'es.  482. 
400.  (v)  Basket    v.     Pierce,   1 

(a)   WeHon      v.    Duke  of  Vern.  22«. 
York,  1   Verii.  132,  2  Vein.  Clifford   v.   Aibley,  I  Cb. 

189.  Ca.  2(>8i 
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by  the  line  of  the  other  [w).  It  is  also  a 
general  and  leading  rule,  that  whenever  a 
trustee  is  barred  by  the  operation  of  a  fine, 
then,  except  in  cases  of  fraud,  infancy,  &c. 
(x)  the  ctstui  que  trust  will  also  be  barred  : 
and  Lord  Redesdale  has  laid  down  the  rule  to 
be,  whenever  a  person  comes  in  by  a  title, 
opposite  to  the  title  to  a  trust  estate,,  or 
comes  in  under  the  title  to  the  trust  estate 
fora  valuable  consideration,  without  fraud 
or  notice  of  fraud,  or  of  the  trust ;  a  fine  and 
non*claim  may.  be  set  upas  a  bar  to  the 
claim  of  a  trust  {j/).^ 

With  respect  to  equitable  titles,  there  is 
another  distinction,  Jirsfy  where  the  equity 
charges  the  lands  only,  as  is  the  case,  as 
between  a  stranger  and  the  cestui  que  trust, 
a  fine  and  non-claim  is  a  good  bar :  secondly, 
vhen  it  charges  the  person  only,  in  respect 
of  the  lands,  as  in  the  case  between  the 
trustee  and  the  cestui  que  trust,  the  fine  and 
non-claim  are  not  a  bar  [z). 

In  short,  any  right  or  title  of  entry,  from 
fprbatever  cause  it  arises,  may  be  barred  by 
a  fine  with  non-claim ;  as  a  right  of  entry  in 
trustees  for  the  purpos^fe  of  raising  a  sum  of 
money  after  the  birth  of  a  child  {a).     In 

(tp)  2  Freein.  21.    2  Vcrn.  {z)  1  Ch.  Cb.  276;   2  Atk. 

389.  390. 

(x)  AUeyn    v^    Sayetf     2  (a)  Thomam     t.     Mack'- 

Vern.  368.  worA^  Carter,  75. 
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that  case,  it  is  to  be  observed,  the  fine  was 
levied  after  the  right  of  entry  accrued.         * 
So  a  fine  with  proclamations  may  bar  a 
remedy  by  action,  as  the  right  to  bring  error 
to  avoid  a  fine  (b). 


It  is  now  to  be  considered,  what  persons 
may  be  barred  by  a  fine,  and  non-claini 
thereon,  and  tlie  times  at  which  the  bar  will 
be  complete. 

Generally  speaking,  all  persons  who  have 
an  absolute  estate,  and  all  corporations  who 
have  an  absolute  ownership,  conferring  an 
unlimited  power  of  alienation  (c),  may  be 
barred  by  non-claim  on  a  fine.  In  some 
cases,  the  bar  will  be  partial,  so  as  to  operate 
only  against  the  owner  for  the  time  being, 
by  reason  of  his  own  non-claim  {d). 

In  the  first  place,  it  is  apprehended,  the 
king  {e)  cannot  be  barred  by  non-claim  on 
a  fine.  Nor  can  ecclesiastical  corporations, 
aggregate  or  sole,  guaJ0  corporations  {f),  be 
barred  by  non-claim  on  a  fine.  But  eccle-: 
siastical  persons  {g),  being  sole  corporations. 


{b)  Bartholomew  v.  Bel-         (f)  1  Eliz.  c.  19. 

field,  Cro.  J.  332.  13  Eliz.  c.  10. 

{e)  Croft  V.  Howell,  Plow.     •    1  Jac.  1.  c.  3. 

536.  Magdalen     College      case, 

(d)  11  Co.  78.  b.  11  Co.  78.  b. 

(e)  Co.  Litt.  90 :  I  Bl.  Com.          {g)  Shep.  Touch.  21 ; 

247 ;  3  Inst.  188.  Croft  v.  Howel,  Plow.  688. 
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way  be  barred,  in  respect  of  their  ownership, 
by  their  non-claim,  as  in  thecase  of  a  bishop, 
parson,  or  vicar :  and  each  successor  wiW  also 
be  barred,  unless  he  avoids  the  fine  within 
five  years  after  his  title  accrues  (A).:  also  the 
head  of  a  corporation  aggregate  of  many  (i), 
may  be  barred  by  his  non-claim  on  a  fine, 
and  by  that  means  the  remedy  of  the  cor- 
poration may  be  suspended,  while  he  conti- 
nues the  head  of  the  corporation. 

The  same,  rule  applies  to  lands  annexed [236] 
to  offices  for  life,  and   fines  levied  of  such 
lands.     The  officer  for  the  time  being  may 
be  barred  by  five   years   non-claim.     The 
non-claim  however  of  one  officer   will  not        ».    . 
bar  or  conclude  his  successor  (7). 

It  follows  that  no  title,  depending  on 
non-claim,  can  ever  be  good,  as  against  an 
ecclesiastical  corporation,  aggregate  or  sole, 
if  the  title  depend  merely  on  ajine  and  non^ 
claim :  though  in  the  case  of  such  corpo- 
ration a  good  title  may  be  gained,  while  the 
particular  person,  being  a  sole  corporation, 
continues  to  represent  the  corporation  ;  or 
tlie  head  of  a  corporation,  aggregate  of 
many,  by  whom  there  has  been   five   years 

(A)  Croft  V.  Howel^  Plow.         Magdalen     College     case, 
538.  11  Co.  78,  b. 

(t)  Siowel  ?.   Zouch,  ibid.  Howiett      v.       Carpenter^ 

375.  b.  Ventr.  311. 

{j)  Plowd.  ^8. 
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non-claim^  remains  at  the  head  of  the  ^  cor* 
poration. 

But  a  title  may^  it  is  submitted,  become 
good  under  the  general  statutes  of  iimitaf ion  g 
since  in  these  statutes  there  is  not^  either 
in  fact,  or  in  principle,  any  saving  for  the 
successor.  The  successor  is  without  remedy^ 
unless  he  can  show  a  seisiiv  within  the  limited 
period. 

Secondly.  All  persons,  except  infants^ 
persons  of  unsound  mind,  women  under 
coverture,  persons  out  of  the  realm,  and 
persons  in  prison  at  the  time  of'  the  last  pro^ 
etamation  made,  and  also,  except  persons 
who  have  not  a  present  right  of  entry,  are 
bound  to  avoid  the  fine  within  five  years 
after  the  last  proclamation  made. 

And  persons  who  are  infants,  &c.  are 
boirnd  to  avoid  the  fine  within  five  year» 
after  their  disabilities  are  removed ;  and  per- 
[  237  ]  sons  ^^^  h^ve  not  a  present  right  of  entry, 
or  claim,  are  bound  to  make  entry  or  claim 
within  five  years  after  their  right  of  entry 
or  claim  arises;  unless  they  labour  under 
disabilities,  and  in  that  case,  within  five 
years  after  their  disabilities  are  removed. 
And  if  several  persons  have  severally  present 
rights,  as  termor  for  years,  and  freeholder^ 
lord  and  copyholder  (A:),  it  has  been  said  the 

{k)  Co.   Copyh.  s.    55 ;    9  Co.  105,  b ;  Plowd.  374. 
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fine  will  run  against  each  at  the  same  time* 
But  this  distinction  is  now  exploded  {I). 

When  several  persons  are  joint-tenants, 
co^parceners,  or  tenants  in  common,  the 
fine  may  run  as  against  those  who  are  free 
firom  disabilities,  and  in  respect  of  their 
shares,  although  its  operation  be  suspended 
as  against  such  of  them  as  labour  under  dis-^ 
abilities,  and  for  their  shares  (m). 

In  all  cases,  when  a  person  claims  in 
opposition  to  a  fine,  it  becomes  necessary 
to  consider  at  what  tim^  his  right  of  entry, 
&c.  commenced,  unless  that  person  laboured 
at  the  time  his  right  commenced,  under 
one  of  the  disabilities  mentioned  in  the 
statute.  As  soon  as  it  shall  be  ascertained 
that  any  such  disability  existed  at  the  time 
when  the  right  of  entry  commenced,  the[238] 
next  inquiry  should  bfe,  at  what  time  the 
disability  ceased. 

In  case  of  persons  having  immediate 
rights,  the  fine  begins  to  run  from  the  last 
proclamation  on  the  fine. 

From  these  observations,  several  conclu- 
sions may  be  drawn,  and  the  observations 
may  be  illustrated  by  their  appropriate 
cases. 

First.  No  one  is  bound  to  enter,  &c.  till 

(/)  Bac.  Abr.  Remainder  G.  Brandlpi,  v.  Ordf  I   Atk. 

P.S30.  571. 

Wkaley  v.  Tankard,  2  Lev.  <m)    Roe   v.    RaiwUt<m^  2 

6%  1  Vent.  241,  2  Vent.  234.  Taunt.  441. 
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his  right  of  entry,  &c.  commences.  And 
therefore  non-claim  on  a  fine  does  not  run 
against  a  person  who  has  an  interesse  termini, 
till  the  time  at  which  the  right  to  enter 
under  the  term  arrives  (n). — So  if  there  be 
a  term,  and  the  ownership  of  that  term  be, 
at  the  time  when  the  last  proclamation  ]»• 
made,  or  the  right  accrues  (o),  vacant^  for 
want  of  letters  of  administration  of  the 
effects  of  the  last  owner,  no  right  of  entry 
exists  till  letters  of  administration  are  ob-< 
tained. — Till  that  time  there  is  not  any 
adverse  possession,  or  any  existing  right  ; 
and  till  there  is  an  existing  right,  no  entry 
is  necessary,  or  indeed  could  be  made  with 
effect. 

Again,  when  there  is  an  estate  in  remain^ 
der  or  reversion,  after  an  estate  of  freehold^ 
or  even  for  years  (/>),  the  fine  will  not  begin 
to  run  against  the  owner  of  the  remainder. 
[239  ]^^  reversion,  till  the  time  arrives,  at  which  v 
this  estate  is  to  give  a  right  to  the  posses^ 
sion  (q). 

So  if  tenant  in  tail  aliens,  so  as  to  discon- 
tinue (r)  or  devest  {s)  the  estate-tail,  and  his 

(n)  Soffit's  case,  5  Co.l23.  Whaley  v.  Tankard,  2  Lev. 

Cro.  Jac.  60.  5-2.  Ventr.  241.  2  Vent*  384.- 

(o)  Sanders  v.  Siand/ord^  ci-  {q)  Plowd.  374. 

ted  Cro.  Jnc.  61.  (r)  3  Co.  87,  a  &  b. 

( p)  Laund  v.  Tucker^  Cro.  {s)  Penysion  r.Lyster,  Cr». 

Eliz.  254.  Eliz.  896. 

Brandlyn  v,   Ordy  1  Atk. 
571. 
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biferiee  levies  a  fine  with  proclamations.  ?  or 
theissue  in  tail  accepts  rent(^)  reserved  on 
=a  rightful  <ionveyance  made  by  tenant  in 
lail ;  and  afterwards  a  fine  is  levied  by  the 
owner  who  claims  under  that  coriveyawce  ; 
in  the  first  instance,  during  the  life  of  the 
tenant  in  tail  by  whom  the  conveyance  i$ 
ihade,  and  in  the  second  instance,  during 
the  life  of  the  issue  by  whom  the  rent  is 
iwscepted,  there  is  not  any  person  by  whom 
the  fine  can  be  avoided.     For  this  reason, 
fhe  operation  of  the  fine,  as  a  bar  by  non«* 
claim,  will  commence  in  the  former  case^^ 
on  the  death  of  the   tenant  in  tail^  by  ' 
whom  the  conveyance  is  made,  and  in  the 
latter  case,  on  the  death  of  the  issue,  by 
whom  the  rent  is  accepted.     Jt  is  observa^ 
We,  that  when  the  fine  is  levied^  there  i9 
not  any  adverse  possession.     There  is,  how- 
ever, an  adverse  title  quoad  the  future  issue> 
fend  this  seems   to   have  been  allowed  suf- 
ficient to  call  the  fine  into  operation  against 
them  ;  and  so  far  there  is  a  qualification  o^ 
the  general  rule,  which  requires  the  pos8es-[  240] 
^on  to  be  adverse  when  the  fine  is  levied. 

It  is  also  to  be  remarked,  thiat  when  two 
rights  exist  in  the  same  person,  for  distinct 
causes  ;  as  in  the  instance  of  a  person  who 
has  a  remainder  or  reversion  in  fee,  after  an 
jtttate  for  life,  forfeited  by  a  fine  levied ;  the 

[t)  Siicp.  Toach.  ai. 
VOL.  I.  $ 
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entry  to  avoid  the  fine  may  be  made^  either 
within  five  years  after  the  fine  is  levied,  on 
the  ground  of  forfeiture,  or  within  five  years 
after  the  death  of  the  tenant  for  life,  on  the 
ground  that  his  estate  is  determined  (ti). 

But  when  there  are  several  remedies  for 
one  right,  as  in  the  instance  of  a  disconti* 
nuance  for  a  life  or  lives,  with  a  subsequent 
alienation  of  the  reversion  in  fee  by  fine^ 
with  proclamation,  the  persons  in  remainder 
or  reversion  must  avoid  the  fine  within  fiv^ 
years  after  the  right  first  accrues,  Sawle  r^ 
Clear ke  (a).  And  yet  if  no  fine  had  been 
levied,  a  bar  by  the  statute  of  limitations^ 
21  James  I.  of  the  remedy  by  formedon 
would  not  have  been  any  bar  to  the  r-ight 
of  entry  by  reason  of  the  estate-tail  or 
remainders,  when  the  discontinuance  ceased 
by  the  determination  of  the  lives,  (being  the 
estate  for  which  the  discontinuance  was 
originally  made.)  Hunt  v.  Bour  {b). 

And  observe  1st,  That  a  discontinuance 
may  be  enlarged  by  warranty,  as .  in  Little^ 
ton,  and  Sawle  v«  Clearke. 

And  on  the  other  hand,  2dly,  A  discon- 
tinuance may  cease  by  the  surrender,  mer* 
ger,  or  entry,  for  a  forfeiture  of  the  parti- 
cular estate,  during  which  the  discontinu- 

(tc)  IVkaley  v.  Tankardt  2  Goodrighi    v.  Farresier,  8 

Lev.  52,  Vcntr.  241,  2  Vent.  Eatt.  552.  1  Taunt.  57S. 

338.  (dj  Sir  William  Jones,  206. 

3  Co.  78,  b.  Bac.  Ab.  Rem.  {h)  1  Br.  Pari.  cat.  48. 
850. 
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ance  wns  affected.  So  the  discontinuance 
may  be  enlarged  by  the  tortious  alienation^ 
as  an  alienation  by  feoffment  or  fine  of  the 
pattictilar  tenant,  claiming  under  the  dis^ 
coiktinuance. 

So  when  there  are  in  the  same  ^rson 
distinct  rights  of  entry,  under  distinct 
estates^  or  distinct  titles  (v),  the  owner  may 
enter^  so'  as  to  save  his  more  remote  estate^ 
when  the  time  arrives  at  which  that  estate 
18  to  confer  a  right  to  the  possessiouy  al-* 
though  he  neglected  to  enter  to  save  his 
rightf  under  the  more  immediate  estate  (w). 
This  is  more  particularly  important,  in  the 
caseof  titles  depending  on  cross  remainders^ 
smce  the  right  may,  in  that  case,  exist  under 
someof  the  remainders,  though  it  be  barred 
as  to  others  of  them« 

A  tenant  in  tail  demises  for  years,  and 
then  conveys  in  fee,  and  a  fine  is  levied  by 
the  alienee.  It  will  deserve  consideration 
whether  the  issue  have  two  periods  of  claim  ; 
one  after  the  term,  as  well  as  one  during 
the  term  {x).  It  may  be  contended  they 
have  the  two  periods  for  claim:    the  first 

(«)  Shep.  Touch.  32.  more    remote    estate.      Mr. 

\jm)  See  Plowd.  872 ;    and  Cruise  thinks  he   may ;  but 

^ilery  if  the  person  who  has  the  case  he  puts  is  not  full  in 

the  present  ri^ht,  and  is  bar-  point.  See  Cruise  cm   Fines^ 

red,  can  claim  under  the  more  p.  214. 

i«mote  estate*^    Catline    and  (x)  See   Co.^  Litt.   296  a; 

WestOB',  J.  denied  that  he  can.  Salvin   v.    Clerk,  Cro«  Can 

make   any  claim   under  the  ld6« 

s  2 
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on  tbe  ground  that  they  are  not  bound  by 
the  tenn,  the  second  on  the  ground  that 
the  heirs  have  a  right  to  enter  on  the  de« 
t^imination  of  the  terra.  This  case  i$  dis- 
tinguishable from  Sahm  v.  Clerk.  In  that 
case  the  estate  for  life  caused  a  disconti* 
nuance  ;  and  the  reversioner  had  only  one 
title,  and  oi^  period  for  avoiding  the  fine. 
241 1  The  point  now  under  discussion  is  equally 
applicable,  when  the  same  person  has  two 
distinct  estates  ;  as  in  tail,  and  in  £ee  ;  or  for 
life  and  in  fee. 

Secondly.  If  the  right  devolve  on  an  inn 
fant,  or  other  person  under  disability,  it  ib 
sufficient  that  he  enter  within  five  years 
after  his  disabilities  are  removed  {y).  But 
if  there  are  several  disabilities,  existing  in 
the  same  person,at  one  and  the  same  tvmeiz)^ 
or  there  are  several  disabilities  arising  at 
different  periods,  and  one  of  them  succeeds 
the  other  without  any  interval,  (as  is  the 
case  of  infancy  and  imprisonment,  or  in^ 
fancy  and  marriage  [a),  and  consequently 
coverture  during  infancy,)  the  fine  will  not 
run  while  any  one  of  these  disabilities  con^ 
tinues.  Or  if  there  be  a  succession  of  dis- 
abilities in  disthict  persons,  having  succes- 
sive rights,  under  the  same  estate,  as   in   the 

(y)  Stat.  7  Hen-  IV.  c.  24.  (a)  Hulm  v.  Heylock^  Or 

sec.  5.  Jhc.  200. 

(z)  Plowd.  375. 
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ctae  of  ftn  ancestor  and  h^ir^rtbt  fine  will 
not  run  against  the  ancestoar  or  the  heir^ 
vhile  any  disability  continues*  But  JthoAlgh 
tjhe  fine  nevef  bf^an  to  viXk  agMustrlhe 
ance^or^  by  reason  of  bis .  detbtih^.  wkile 
kdwiiriQ^  Euder  some  disabilHy*  it  may,  ao4i^ 
witbstauding  the  doubt  formerly  entertained 
OQ  this  point  (&),  begin  to  run  against  thd 
hdir,  ]£  adult,  &c.  at  all  events  from  the 
time  at  which  his^^  djiaabiltties^  if  any^ 
cease  (c). 

Thirdfy^  Whenever  a  fine  begins  t*  tnn^r 
against  a  person,  it.  will  continue  to  ruQ£  242  } 
against  him,  and  in  case  of  estates  of  iur 
heritance,  either  in  fee,  or  in, tail,  &e»  aj^aii>si 
hia  heirs,  and  in  case  of  chattel  intere&fes,; 
&».  against  his  executors,  &c.  iiotwitiw 
standing  any  subsequent  disability  {d)-  And* 
therefore,  if  the  five  years  commence again^ 
a  person  who  is  adult,  &c.  they  will  conti- 
nue to  run  against  that  persoiii,  thoi^gh  hc; 
becomes  imprisoned,  insane,'  &c. ;  an4 
though  lie  dies  either  free  from  any  dis- 
ability, or  under  a  disabilLtiy,,  Reaving.- fo^ 
his  heir,  issue,  or  personal  repiesentative, 
a  person  who  is  either  an  i«f^nt,  undei: 
coverture,  insane,  or  imprisoQjed,  or  though 
he  dies  intestate,  and  no  letters  ^^^drnpiisitm^, 

{h)    CoUan*s  case,  2  Inst.  (rf)  Doe  v.  JorFes;  4  T.  fttp. 

5ia  I  Lev.  .211.    .  501.                 ,,. 

(c)  Dillon  V.  Lemon,  2  H.  Stoicefi    v.    Zi^iecA,    Plow. 

Black.  &84.  3W. 
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tion  are  taken»  the  five  years  non-claim  will 
continue  to  run. 

It  follows,  that  ill  investigating  a  title, 
depending  upon  non-claim»  the  first  inquiry 
to  be  made,  is  for  the  time  at  which  the 
right  of  entry,  &c.  commenced  ;  the  second, 
whether  the  person  then  intitled  to  enter, 
,  bad  a  particular  estate,  or  an  estate  in  fee* 
simple ;  thirdly,  whether  he  at  that  time 
laboured  under  any  disability ;  and  if  he 
did,  then,  fourthly,  at  what  time  that  dis- 
[  243  IS'hility  ceased  ;  and  if  the  person  died  under 
fl  disability,  then,  fifthly,  whether  the  right 
devolved  on  a  person  who,  at  that  time, 
was  adult,  &c.  or  laboured  under  some  dis-* 
ability  ;  and  if  so,  then,  sixthly,  at  what 
time  that  disability  ceased,  and  so  on.  And 
^f  the  person  against  whom  a  fine  has  run, 
had  only  a  particular  estate,  the  inquiry 
must  be  extended  still  further.  First,  to 
^ascertain  whether  the  particular  estate  is 
(determined ;  and  if  it  be  determined,  then 
to  whom  the  remainder,  &c.  belonged  ;  and 
9irhetl)er  that  person  at  the  time  when  his 
right,  under  the  remainder,  &c.  commenced, 
laboured  under  any  disability  of  asserting 
his  claim  :  and  so  on,  mutatis  mutandiSf  till 
it  can  be  shown  that  each  person  who  had 
any  estate,  either  under  the  first  or  any  other 
more  remote  estate,  has  suffered  the  statute 
of  nonrclaim  to  run  against  his  title,  an  A 
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bar  the  same.    Till  this  can  be  shown  the 
title  will  be  defective. 

Sometimes,  however,  by  calling  in  the 
aid  of  a  tenant  in  tail,  or  the  heir  in-  tail, 
so  as  to  obtain  his  concurrence,  as  vouchee 
in  a  common  recovery,  this  person,  though 
barred  by  the  operation  of  the  statute  of 
non-claim,  may  enable  the  person  in  pos- 
session to  make  a  good  title  against  those 
who  have  any  right  existing,  under  more 
remote  estates,  either  in  remainder  or  rever- 
sion (e) . 

Sometimes  one  of  the  statutes  of  limita-[  244  ] 
tion,  and  the  statute  of  nou-claim  on  a  fine, 
may,  at  the  same  time,  be  running  against 
the  same  claimant ;  and  if  he  be  barred  by 
either  means,  it  is  sufficient. 

In  general  the  fine  will  cause  the  bar,  as 
the  bar  under  the  fine  is  complete  in  five 
years  from  the  time  the  fine  begins  to  run. 
The  bar  is  always  effected  by  the  fine,  when 
the  fine  and  the  statute  of  limitations  begin 
to  run  from  the  same  period.  It  may 
sometimes  happen  that  the  bar  under  the 
statute  of  limitations  is  complete,  before 
the  fine  begins  to  run,  or  at  least  before  the 
bar  under  the  fine  is  accomplished.  Thus 
suppose  A.  is  tenant  in  tail  and  free  from 
disabilities,  and  the  statute  of  limitations 
begins  to  run  against  him,  and  he  then  dies^ 

(e)  Supra,  12G.  199. 
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leaving  an  infant  of  Ihe  age  of  one  year^ 
and  a  fine  is  levied  with  prociamationa- 
The  fine  will  not  begin  to  run  agaiu^yt  the 
infant  until  he  be  of  age,  but  the  statute 
will  continue  to  run  notwithstanding  the 
minority  of  the  issue.  So  also  the  statute 
of  limitations  may  have  run  for  a  givei) 
time,  say  sixteen  years  or  upwards,  so  as  to. 
effect  a  bar  before  the  five  years,  under  the 
statute  of  non-claim,  shall  be  complete. 

No  title  requires  a  more  miiiule  inves.ti- 
gation  than  a  title  depending  on  non-claim. 
Whoever  deduces  a  title,  and  relies  oa  a 
fine  and  non-claim  as  its  support,  must  be 
[  245  ]  prepared  to  show  by  clear  and  distinct 
evidence,  that  the  fine  has  performed  its 
office,  of  bar,  by  non-claim,  against  all  per* 
sons  who  might  have  claimed  in  opposition 
to  the  fine. 

Whoever,  therefore,  levies  a  fine  with  aq. 
intent  to  gain  a  title  by  non-claim,  should 
^endeavour,  by  all  means  in  his  power,  ta 
ascertain  the  persons  who  are  to  be  affected 
by  the  operation  of  the  fine ;  that  he  may 
be  able  to  show  at  what  time  the  fine  has 
completed  the  title,  under  the  statute  of 
non-claim. 

These  observations   are  applicable  only 

as  between  a  purchaser  and  seller.     As  be-^ 

.  tween  adverse  parties,  the  person  who  claims 

in  opposition  to  the  fine,  must  adduce  evi* 


dtiKe,  to  bring  himself  mtiiib  ;tbe  excefr- 
tioR  of  the  statute ;  so  as  to  sare?  himsel£ 
from  the  bar  of  the  statute.     lii  si¥»t^  tlie 
Imrthen  of  the  proof  lies  on  hiih.    iThe  fiho; 
«s  presumptively  a  bar  after  five  years  ^iwc^i 
<:laiia,  till  the  contrary  shall  be  shown* » .  i  ;.^ 
Before  a  right  is  afiserted  in  oppositibii  tu 
^1  fine,  it  is  proper  to  consider  verynatti^a-' 
lively,  whether  the  claimant  has  a  righti  to 
^void  the  fine,  merely  by  entry,  or  by  action* 
In  all  cases,  it  is  apprehended,  (except 
^wo,  fliaaiiely,    Ist,  a  disconMnoance  by  tlw 
^ienation  of  .tenant  in  tail,  either  by  ibcce 
f  the  alienation,  or  by  reason  of  a  warranty  ; 
Py  SicUy>  a  descent  wbich  tolls  entry,)  fhe[24i&] 
^aimant   may   enter.      In   the   case   of  a 
discontinuance  (/*)',  or  a  descent  which  tolb 
^eDtry  {g\  he  cannot  enter.     He  is  driven  to 
lug  real  action^     And:  as  the  claimant  is  now 
Ibowid  (h)  lo  prosecute  his  €ntry  or  his  claim, 
within  one  year  after  his  entry  or  claim  is 
made,  (unless  he  can  make  a  new  entiy-  or 
claim  within  five  years,  for  this  is  the  conr 
struetionof  the  statute,)*  he  niay,  by  mistak-- 
ing  his  remedy,  as  by  making  an  entry  and 
prosecuting  an  ejectmeut,  instead  of  bring* 
ing  his  real  action,  lose  liis  right :  foe  if  he 
should  enter  towards  the  end  of  the:  fiire 
years,  and  be  non-suited  in  his  ejectment, 

;  '  -     .» 

if)  litfc  B*  592,  59^  (hy  4  Ann^  c;  MJ*.  1^2 

[g]  n>id.  1.385.  ^       if 
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on  the  gniund  that  he  had  merely  a  right 
of  action,  and,  not  a  right  of  entry  ;  and  the 
five  year$  should  elapse  before  the  non-* 
suit,  he  might,  unless  he  shall  take  the  pi^-- 
cautions  which  are  recommended,  be  de- 
prived of  all  remedy,  since  his  claim  made 
and  action  brought,  after  the  five  years  are 
expired,  will  be  too  late. 

In  all  doubtful  cases,  therefore,  the  party 
should  prefer  a  i*eal  action  to  an  ejectment; 
or  if  he  bring  an  ejectment,  as  the  more 
easy  remedy,  he  should  also  make  his 
claim,  and  within  the  year  prosecute  his 
real  action. 
[  247  ]  No  fine  with  proclamations,  which  re- 
quires to  be  avoided  by  entry,  can  be  avoided 
without  an  tictual  entry,  and  this  is  the 
only  case  in  which  an  actual  entry  (i)  is  now 
requisite.  That  an  entry  may  be  effectual 
to  avoid  a  fine,  iti  must  be  made  for  that 
expressed  and  declared  purpose  (j). 

It  is  not  universally  true  that  a  fine  with 
proclamations  cannot  be  avoided  without  an 
actual  entry.  The  rule  is,  merely,  that  ii^hen 
a  fine  with  proclamations  is  levied,  and  there 
'  is  a  right  of  entry,  no  ejectment  can  be 
maintained,  without  an  actual  entry  to  avoid 
the  fine,  and  the  demise  in  the  ejectment 

(t)  Btrrmgim  ▼.  Park-  [j)  Gierke  v.  Powell.  1 
iurstt  2  jBtr.  1086,  4  Bro.  P.  Saund.  319.  WiUiamn^s  note. 
4:.5&  1  Modulo. 
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must  be  laid  on  some  day  subsequent  to  the 
entry. 

A  fine  with  proclamations  must  be  avoid- 
ed by  an  actual  entry,  as  the  means  of  lay- 
ing a  foundation  for  an  ejectment ;  while  a 
fine  at  the  common  law  may  be  avoided 
without  an  actual  entry,  and  the  confession 
of  lease,  entry  and  ouster  will  be  sufficient 
(^k).  In  one  case  the  statute  has  application 
8o  as  to  make  a  lawful,  that  is  an  actual, 
entry  absolutely  necessary.  In  the  other 
case  the  statute  is  irrelevant,  and  the  rules 
of  the  comhoLon  law,  as  modified  by  modern 
practice,  supersede  the  necessity  of  an 
sictual  entry. 

But  though  lease,  entry  and  ouster  are 
confessed,  there  are  three  instances,  in  which 
the  confession  does  not  preclude  the 
right  of  the  defendant  to  dispute  the  com- 
petency of  the  remedy  by  ejectment ;  for 

1st.  When  a  fine  with  proclamations  is 
levied,  and  the  seisin  is  devested,  (for  this 
is  essential,)  the  defendant  may  put  the 
plaintiff  to  prove  an  actual  entry,  before 
the  day  of  the  demise  laid  in  the  ejectment. 
2dly.  When  the  entry  is  tolled  by  des- 
cent; or 

3dly.  When  there  is  a  discontinuance,  so 
that  a  real  action,  and  not  an  ejectment,  is 
the  proper  remedy,  the  defendant  may  nour 

(k)  Supra,  210. 
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'  In  regard  to  actions  to  avoid  a  ^fine,  it  is 
sufficient  that  the  action  shall  be  commence 
,ed  within  the  five  years,  although  judgment 
be  not  obtained  till  a  subsequent  period. 
The  action  must  be  prosecuted  with  eifect, 
or  a'  new  action  brought  within  the  fivd 
y«ars  :  for  if  an  action  be  brought  and  dis-[  248  ] 
Continued,  and  the  five  years  elapse  before 
another  action  is  brought,  the  non-*cliim 
will  be  a  bar. 

Let  it  be  remembered  that  an  entry*  or 
action  is  necessary  otily  when  a  title  is  le- 
gal .-^In  cases  of  fines  levied  of  trust  estates^ 
the  fine,  as  against  the  cestui  que  trusty  musrt 
be  avoided  by  a  bill  in  equity :  at  least, 
unless  the  legal  eifect  of  the  fine  be  avoided 
by  the  entry  or  action  of  the  trustee  ;  and 
if  the  trust  affects  the  land  and  not  the  jw?r^ 
son,  the  proper  remedy  is  an  entry  or 
action  by  or  in  the  name  of  the  trustee. 
But  on  this  point  query,  and  see  1  Cruise^ 
308. 

So  the  fine  itself  may  be  avoided  for 
error  in  the  fine  :  and  if  the  fine  be  avoidedy 
the  proclamations,  and  consequently  the 
operation  of  the  fine^  as  a  bar  by  non-» 
daim  will  be  also  avoided. 

So  if  there  is  any  irregularity  in  the  pro- 
clamations, though  the  fine  remains  in  force, 
(a)  it  cannot  have  any  effect  under  the  sta- 
tute of  non-claim, 

(o)  Dyer  182  ii«  216  «. 


^e^"!*   to  toe  »'°    u\e  »  *"*     (w  '»  ** 
'^  1  o£  \»»*'  t^»*'  *"i  ^^^'  '°t 


'^°d^V    ^"*vl;to»t  toy  ^Z  acco«»^ 
atv  et^^^  ,.   be  obse^        ^^^.^^ 

:i  ,«at\oo»  »9V  ^v^e  »t»t<^;-  „„dev  tW  »;^^  „t  »^ 


ON    FINJSS. 


as  a  consequence,  they  cannot  operate  either  [  250  ] 
by  non-claim,  or  as  a  bar  to  the  issue  iu 
tail.  (0- 


In  the  observations  already  offered  on 
fines,  a  summary  view  has  been  taken  of 
this  important  learning.  The  student  is 
recommended  to  pursue  the  subject  in  those 
books  which  are  written  professedly  on  this 
assurance,  including  the  chapter  on  Jine$  in 
Sheppard^s  Touchstone. 

With  a  view  to  the  immediate  business  of 
the  piaxrtical  conveyancer,  the  following 
points  will  be  considered  : 

L— .By  whom  (u)} 

2.-T0  whom  (i;)P  ^^^  "^^y  ^^  ^^^^^^- 

3. — In  what  court  (w), 

4. — On  what  writs  (x). 

5. — Of  what  parcels  (y). 

6. — By  what  names  (z). 

7. — ^The  parts  of  a  fine  (a). 

S. — At  what  time  a  fine  is  complete. 

First,  As  a  conveyance  (b). 

Secondly,  As  operating  under  the  statute 
of  proclamations,  either  as  a  bar  to  issue  in 
tail,  or  by  non-claim  (c). 


(I)  Hunt  V.  Bourne,  I  Salk.  (y)  Infra,  209. 

339.  {z)  Infra,  270. 

(«)  Infra,  251.  (a)  Infra,  273. 

iv)  Infra,  265.  (b)  Infni,  291. 

{w)  Inira,  2G6.  (c)  Infra,  295. 
ifl)  Infra,  26& 
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^itb  the  saving  that  an  infant  may,  during 
his  •minority,  reverse  a  fine  levied  by  him 
while  an  infant  (n).  The  trial  of  infancy 
must  be  by  inspection  of  the  judges  of  the  . 

court  in  which  the  fine  is  levied;  but  the"-  -^ 
court  will  receive  evidence,  by  examination 
of  witnesses,  as  the  godfi»ther  and  god- 
tBotfaer  (i;),  church  books,  &c.  (/i),  to  assist 
tbetr  judgment.  And  if  the  inspection 
take  place  during  the  minority,  the  reversal 
foeuded  on  that  inspection  may  be  subse- 
quent to  the  period  of  majority  {q):  and  it 
may  be  at  the  instance  of  the  party  him- 
'«elf  or  his  heir ;  and  by  the  heir,  notwith- 
standing the  conusor  dies  during  minority; 
TTo  secure  to  the  infant  the  benefit  of  his 
non-age,  t4ie  inspection  may  be  recorded 
before  the  fine  is  engrossed  {a). 

In  case  an  infant  becomes  adult,  or  dies 
befbre  inspection,  the  heir  is  without  re- 
medy (r). 

The  fine  of  idiots  is  also  binding  on  them 
and  their  heirs.  There  are  not  any  lesial 
means  of  avoiding  this  fine.  Although  the 
conusor  in  the  fine  be  found  to  have  l^een 
an  idiot,  u  nativitate  («),  the  fine  w  ill  be 
deemed  good  at  law.     It  is  immaterial  also 

♦0  17   Am.   17:   2    Roll.  [q)    Co.  Utt.    131.    Keke^ 

Amr.     15;    Anme   Hungatc^i  teich's  cB>f, 

C4we,  12  Co.  122.  (a)  Moore,  173. 

M  ftro,  Ab.  Error,  pi.  60.  (r)  2  rt.  Ab.  i5.  l2Co.  122. 

\p)  2  R.   Abr.    573.  Anne  {s)  MaxiifieldTs  ease,  12  Co* 

HwMgitU'i  case,  12  Co.  122.  123. 
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whether  the  fine  is  obtained  from  an  i 
or  from  a  person  under  a  temporary  deprf- 
vation  of  intellect.  The  law  is  the  same 
with  regard  to  those  who  have  lo»t  tbek 
55]imderstanding,  as  to  natural  idiots  ,who 
never  had  any  {t). 

In  some  cases  (u)  equity  has  relieved  by 
decreeing  a  re^conveyance.  In  another  case 
it  relieved  against  a  fine  levied  upon  a  pos* 
session  obtained  under  a  forged  deed  (v). 
And  Lord  Hardwicke  observed  though  a 
fine  1ms  been  levied,  yet  if  it  has  been  under 
circumstances  of  fraud,  the  court  ought  to 
prevent  the  stealing  away  an  estate  in  thi* 
manner  (z£;). 

'  Persons  who  are  born  deaf,  dumb,  and 
blind  {x),  are  in  the  same  predicament  with 
idiots.  Persons  deprived  of  only  one  or  two 
senses,  and  who  could  express  their  mean- 
ing by  writing,  or  signs,  have  been  allowed 
to  be  competent  to  levy  fines  (y). 

Nor  can  duress  of  imprisonment ^  or  the 
like,  be  alleged  at  law  as  an  answer  to  the 
operation  of  a  fine  [z). 

The  rule  of  court  (a),  which  requires  an 

affidavit  of  one  of  the  commissioners,  before 

[!254]whom  a  fine  is  acknowledged,  that  the  par-^ 

(0  4  Co.  124.  (x)  Co.  Litt.  42,  b. 

(m)  2  Vern.  678.  (y)  Elliott's    case.  Carter, 

(v)  Cartwright  Vr  Pultney^  53. 
2  Atk.  281.  (z)  Chetwynd  on  Fines,  40. 

^[io)  Baker    y.    Prit chard.  2  Inst.  483,  Shep.  Touch.  6. 
alias  Hosier,  2  Atk.  387.  (a)  Hil.  17  Geo.  II. 
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ties  are  of  age,  and  competent  understand-- 
ing,  has  given  great  protection  against  the 
frauds  formerly  practised^  in  obtaining  fines 
from  minors,  &c. 

A  fine  by  a  married  woman  alone,  without 
the  concurrence  of  her  husband,  ought  not 
to  be  received,  except,  perhaps,  under  pecu-^ 
liar  circumstances,  as  where  her  husband  is 
banished  for  life  ;  or  as  in  Moreau^s  case  [b)^ 
where  the  husband  had  sold^  an<l  he  cove- 
nanted that  he  and  his  wife,  when  of  age^ 
should  levy  a  fine.  She  attained  her  age  of 
21 ;  and  at  first  refused  to  levy  the  fine.  Her 
husband  afterwards  went  abroad,  and  then 
she  consented  to  levy  the  fine ;  and  her 
acknowledgment,  as  ^feme  sdle^  was  received 
by  the  Chief  Justice  of  the  Common  Pleas. 
This  fine  was  levied  without  prejudice  to 
the  husband's  right  to  avoid  the  same.  In 
short,  the  court  could  not  by  any  means 
preclude  his  right  to  question  the  validity 
of  the  fine.  All  the  Chief  Justice  did,  was 
to  enable  the  wife  to  bind  herself,  by  re- 
ceiving the  fine  from  her,  as  if  she  had  been 
^feme  sole. 

So  a  fine  from  a  married  woman  alone 
was  allowed  to  pass,  because  the  husband 
and  wife  had  conveyed,  and  the   purchase 


[h]  2  Blackst.  Rep.  1205. 
T    2 
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money  was  paid,   and  the  husband  after-' 

wards  became  non  compos  mentis  (c)« 

In   Mrs.   Abney^s  case  the  husband  had 

become  bankrupt,  and  had  absconded  ffom 
his   creditors;    she  levied  a  fine  as  z^feme 

sole,  and  the  court,  on  an  application,  re-» 
fused  an  order  that  the  iine  should  pass> 
but  Mt.  Justice  Heath  gave  his  allocatur  to 
the  fine. 

The  affidavit  of  acknowledgment  was 
made  by  one  of  the  commissioners,  and  had 
these  additional  clauses.  ''  And  this  depo^ 
'^  nent,  the  said  W.  A.,  further  saith^  that 
*^  he  verily  believes  the  said  £.  A.  is  not  a 
'^  single  woman^  but  the  wife  of  R.  A.  late 
^'  of  &c.  brickmaker^  dealer  and  chap«^ 
man ;  and  that  a  commission  of  bankrupt^ 
under  the  great  seal  of  the  United  King- 
dom, bearing  date  at  Westminster^  the 
9th  day  of  August,  1805,  was  duly  issued 
against  the  said  R.  A.,  and  that  he  was 
thereupon  found  and  declared  a  bank- 
rupt ;  and  that  he,  this  deponent^  had 
^^  been  inforn^d,  and  believes,  that  the 
**  said  R.  A.  never  surrendered  himself 
^'  under  the  said  commission,  but  abscond- 
ed, and  iied  beyond  the  seas,  to  some 
part  of  North  America.  And  this!  de(>o- 
nent  further  saith,  that  the  said  £.  A.^  at 

(c)  Stead   v.  Udrd,    N«W  Itep.  312. 
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» 

**  the  time  of  acknowledging  the  said  fine, 
*^  stated  to  this  deponent  and  the  said 
"  S.  W.,  that  by  reason  of  the  before-men- 
**  tioned  situation  of  the  said  ]^.  A.  her 
^*  husband,  she  was  desirous,  and  intended 
"  to  acknowledge  the  said  fine,  and  pass  the 
"  premises  therein  comprised,  as  a  feme 
^'  sole ;  and  that  this  deponent  and  the 
"  said  S.  W.  took  her  acknowledgment 
'*  provisionally,  and  subject  to  the  opinion 
**  and  direction  of  this  honourable  court, 
**  whether  or  not  the  same  ought  to  be 
"  allowed  to  pass.'' 

Though  a  married  woman  ought  not  to 
be  allowed  to  levy  a  fine,  unless  her  husband  [  255  ] 
joins  as  a  party ;  yet  if  she  levy  a  fine  as 
if  she  were  a  feme  sole,  in  other  words, 
without  disclosing  by  the  record,  that  she 
is  under  coverture,  this  fine  will  be  good 
against  her  and  her  heirs  (^),  unless  it  shall 
be  avoided  by  her  husband.  He  may  avoid 
it  during  coverture.  When  avoided  by 
him  during  coverture,  the  fine  will  be  also 
javoided  against  the  wife  and  her  heirs  (e) ; 
and  it  is  said,  a  husband  entitled  to  be 
tenant  by  the  curtesy  may,  pro  interesse  suo, 
avoid  a  fine,  even  after  the  death  of  his 
wife. 

And  when  it  appears  by  the  record,  that 

(d)  Co.  Lht.  4f$,  a ;  2  Roll.  (<?;  C#.  Litt.  4S,  h. 

Ab.  20 ;  J^eA,  s,  20 ;  Sbep,T.i7. 
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a  fine  is  levied  by  a  married  woman,  for 
example,  by  A.  the  wife  of'  J5.,  without 
the  concurrence  of  her  husband,  this  fine 
will  be  voidable  for  error,  apparent  on  the 
record.  It  may  be  avoided  accordingly, 
even  by  the  wife  or  her  heirs.  Under  these 
circumstances  her  fine  is  said  to  be  merely 
void  (y ).  And  if  a  fine  executory  shall  be 
levied  by  a  woman  as  a  Jeme  sole^  and  ex- 
ecution be  sued  against  husband  and  wife, 
and  she  be  received  for  his  default,  she  may 
defeat  the  fine,  by  showing  her  coverture. 
£2d6  ]It  is  said,  this  is  for  the  benefit  of  her  hus- 
band {g). 

Marriage  by  a  woman  after  she  has  ac- 
knowledged a  fine,  will  not  avoid  the  fine. 
It  may  be  made  out  in  her  name  as  a  feme 
sole  (A). 

Apd  a  fine  levied  by  a  husband  and  wife 
will  remain  in   force,  notwithstanding  the 
marriage  between  them  should  be  dissolved 
.  by  a  divorce  (i). 

It  is  observable,  that  as  fines  are  binding 
on  idiots,  &c.  ;  and  also  on  infants,  unless 
avoided  during  minority  ;  and  by  married 
women,  unless  avoided  during  coverture ; 
deeds  executed  by  them  declaring  the  uses 
of  these  fines  are  also  supported.     So  long 

(/)  Siderf.  122.  (A)  Shep.  T.  18. 

(g)  Co.  Reading.  7  Co.Litt.         (tj  2  Ro.  Abr.  20. 
353. 
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as  the  fine,  which  is  the  principal,  remains 
in  force,  the  deed  of  uses,  which  is  only  the 
accessary,  will  continue  to  be  effectual  (j). 

Particular  persons  by  whom  fines  may 
be  levied,  and  whom  it  will  be  proper  to 
notice,  are 

The  queen  (A:),  whether  sole  or  consort, 
except  a  queen  regent. 

Soie  corporations  (/)•     And  though  eccie^ 
tiattical  persons    {m)  are    restrained    from  [  257  ] 
alienation,  their  fines  are  good  against  them- 
selves («),  and  voidable  only  and  not  void 
as  against  their  successors  (o). 

Persons  attainted  of  treason  or  felony  (/>), 
may  levy  fines  to  bind  themselves  and  their 
heirs,  not  the  king  or  lord.  So  a  fine  by^ 
an  alien  will  be  good  as  against  all  persons* 
except  the  king  ;  and  against  him  till  office 
found  {q).  Also  persons  outlawed  in  per- 
sonal actions  may  levy  fines. 

Particular  persons  by  whom  fines  cannot 
be  levied,  are, 

JPir*^,  The  King  (r).  The  reason  is  be- 
cause no  writ  of  covenant  can  be  brought 
against  him.     When  he  is  conusee  in  a  fine, 

{j)  MdnsfieWs  case,  a  2  Co.         (o]  Magdalen   College  case, 

129.  2  Co.  58.  10  Co.  4%  b.  U  Co.  78,  b. 

(il;)  Co.Litt.3,133a:Densh         (p)  Sbep.  T.  6;  8   Assize, 

on  Fines,  1^.  ph  25,    West.  Symb.  8.  13. 

(Q  Co.  Read.  7,  8.  (q)  Dehsh  Read,   on  Fines, 

(m)  1  Eliz.  c.  19.    13  Eliz.  13 ;  Co.  Read.  g.  17. 
c*  10.  (r)  7  Co.  32.  €ro.  Car.  96, 

(n)  Co.  Litt.  45  a.  Supra,  97. 
235. 
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hid  may  render  the  lands^  and  tfauB  indir^ 
rectly  levy  a.  fine.  By  statute  law^  be  i» 
now  restrained  from  alienation^  otherwise 
than  for  s|.  limited  period,  and  in  particular 
cases. 

Secondly.  (I!orporations  agregate  of  mvixg 
{s).     But  according  to  I  Leon.  184^  corpo* 
[258]  rations  of  this  description  may  levyafioe 
hy  attorney. 

This  is  contrary  to  Lord  Cakt^s  opinioa 
in  his  Readings.  He  observes,  that  tfafO 
statute  de  modo  leixandijines  requires  that  the 
parties  to  a  fine  should  appear  persotfally 
oefore  the  judges.  These  observation^ 
;apply  to  the  persons,  &c.  |>y  whom*  fines 
piay  be  levied,  in  respect  pf  personal  or 
political  qualifications. 

\t  is  also  to  be  considered,  by  whom  i^ 
fine  may,  or  may  not,  be  levied,  in  point  of 
(estate^  and  to  what  extent,  in  respect  of 
share. 

First.  That  a  fine  may  be  free  from  tliie  olj^ 
jectipn,  ihdX  partes  Jinis  nihil  habuertfnt,  there 
must  be  an  estate  of  freehold  in  one  of  the 
parties  (/).  Whether  it  be  in  the  comi»6r' 
or  cpnusee  is  of  no  material  consequence. 
And  whether  this  estate  be  of  inheritance, 

or  merely  of  freehold  tu)  ;  and,  when  of 

•». 

if)  Co.  Read.  7.  (u)  Focus     v.      Salisktfy^ 

[t]  3  W»K  249 ;  Dyer,  21$ ;    H^d.    401 ;     Daoies'     c^. 
2  Inst.  523;  5Co.  128.  Pye^  3,  b.  in  a  note. 
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feeebold^  whether  it  be  of  a  superior  or  in^ 
ferior  degree  ;  and  whether  it  be  by  right  or 
wrong  ;  and  notwithstanding  it  be  grounded 
oa-.  a  defeasible  title  {v)  ;  and  whether  the 
estate  of  freehold  be  in  possession,  or  to  re- 
version, or  I'etnainder  {w) ;— is  of  no  con- [259  ] 
^sequence.  Indeed,  a  fine  by  a  remainder* 
uan^  or  reversioner,  though  it  cannot  bar 
the  tenant  of  the  prior  estate,  while  he 
jpontioues  in  the  seisin,  may  bar  strangers, 
and  operate  for  the  benefit  of  the  tenants  ^ 
of  the  prior  estate  (  x). 

As^  between  the  parties,  and  also  privies, 
such  as  heirs  and  issue  in  tail,  a  fine  will 
be  good,  although  the  freehold  is  not  in 
either  of  the  parties  (y).  But  as  against 
strangers,  in  other  words,  the  rightful 
owners,  and  as  a  bar  by  non-claim,  the  fine 
may  be  avoided  by  this  plea. 

This  is  considered  as  a  disability  from 
want  of  sufficient  estate.  It  is  rather  a  dis- 
ability to  levy  a  fine  for  a  particular  pur- 
pose, than  a  positive  and  absolute  incapa- 
city. A  fine  levied,  under  the  circumstances 
that  the  freehold  is  not  in  either  of  the 
parties,  has,  in  truth,  no  operation  on  the 
freehold.    It  cannot  amount  to  a  convey r 

MCartgr  v.  Bamardistim,  Toueh.  27.  Co.  Litt.  298,  a« 

I  P.  W.  505.  Jenk.  Cent  254. 

(«) . Jeok.  Ceotr  254»  Supra,        (v)  Granfs  cese»  10  Co*  50 ; 

229.  Johnswuw. Bellamys  2  Leo. 36; 

(«)    TWft'ff    oast,     Sfaep.  Jenk.  Cent.  274. 
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ance,  because  there  is  not  any  estate  in  the 
parties  to  be  conveyed.  If  levied  by  a  mere 
stranger,  it  cannot  pass  aqy  estate,  though 
it  may  operate  by  conclusion  and  as  aa  es- 
[260  ]toppel  ;  and  if  levied  by  tenant  for  years, 
or  by  a  copyholder,  it  is  a  forfeiture  of  his 
interest. 

The    persons    disqualified,    in   point  of 
estate,  from  levying  a  fine,  are. 

First  Persons  having  chattel  interests  {z)  ;  ^ 
as^ 

Termors  for  years. 

Tenants  for  uncertain  interests,    as  till 
debts  are  paid. 

Tenants  by  statute  merchant. 

. staple. 

elegit. 

Tenants  at  will. 

Secondly.  Copyholders  (a). 

The  fines  of  all  these  persons  are  good  as 
against  themselves,  by  way  of  estoppeK  * 
These  fines,  however,  have  no  operation  to 
carv6  out  a  title  by  non-claim  grounded 
on  the  fine.  They  do  not  operate  even  as 
a  conveyance  of  their  respective  estates,  but 
as  an  extinguishment  of  them.  'J'hat  a 
termor,  or  a  copyholder^  may,  by  means  of 
a  fine,  acquire  the  fee  by  non-claim,  a 
feoffment  should  be  made  to  gain  the  free- 
hold, and  the  fine  be  levied  at  a  subsequent 

[z)  3  Co.  77.  (a)  Co.  Copyh.  i.  55« 
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period  (6),  and  as  of  a  term  subsequent  to, 
and  not  preceding  the  feoffment,  and  so 
that  it  may  appear  from  the  record  that 
tiie  fine  was  preceded  in  date,  (measured 
by  the  return  of  the  writ,)  by  the  date  of 
the  feoffment.  When  a  fine  is  preceded  by 
a  feoffment,  the  fine  will  be  free  from  the 
objection  that  partes  Jinis  nihil  habuerunt :  [  261  ] 
for  the  estate  of  freehold  is  acquired  by 
the  forcible  operation  of  the  livery  o^" 
seisin. 

When  a  person  has  merely  a  right  of  ac- 
tion^ or  a  title  of  entry  (c),  or  a  contingent 
interest  (d)y  he  is  not  in  a  situation  to  levy 
a  fine,  so  as  to  make  a  conveyance.  His 
fine,  if  levied  to  a  stranger,  will  be  void  as 
a  conveyance,  since  partes  nihil  habuerunt ; 
if  levied  to  the  person  in  possession,  it  will 
operate  as  a  release  of  right ;  and  if  levied 
to  a  stranger,  the  person  in  possession  may 
take  advantage  of  it  as  an  estoppel  against  ^ 

the  conusor,  and  by  that  means  it  will 
amount  to  a  virtual  release,  or  rather  con- 
clusion of  his  title  {e).  For  this  reason,  a 
person  having  such  right  or  title,  should 
take  care,  by  entry  or  action,  to  restore  his 

/ 

a 

r  ' 
{b)  Co.  Copyh.  s.  55 ;  il/ar-     thewy  Noy,  123.  Cro.  J.  175 ; 

gmret  Podger's   case,  9    Co«  8  Co.  90  a  ;  Supra  208. 

104.  id)  GranVs  case,  10  Co.  50. 

Focus  V.  Salisbury,  Hardr.  3  Lev.  227. 

401 .  {e)  Buckler's  case,  2  Co.  55. 

(ir)  Buckler's  case,  2  Co.  55.  Palm.  305 ;  Weale  v.  Lower, 

Witrd  y.  Mmhew,  alias  Wal-  PoilexfeD,  55. 
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seisin  before  he  levies  a  fine,  except  ia 
those  instances  in  which  it  is  his  intention 
to  extinguish  such  his  right  or  title.  Fer«* 
sons  having  contingent  interests  should  also 
cautiously  refrain  from  levying  a  fine  which 
imports  a  grant  in  fee,  unless  they  mean  to 
extinguish  these  interests.  They  may  levy 
[  262]  fines  which  give  a  particular  interest,  as  for 
years.  When  the  intention  is  to  create  a 
particular  interest,  a  fine  for  years  will 
attain  the  end,  and  such  fine,  though  it  will 
bind  the  interest  when  vested,  will  not  con* 
elude  the  title  to  the  fee  (/'). 

So  cestui  que  trusts  have  no  freehold  at 
law:  they  have  a  freehold  in  equity.  A  fine 
by  a  cestui  que  trust  (^)  will,  as  against  the 
heirs  and  issue  in  tail,  have  the  same  opera- 
tion in  equity  as  the  fine  would  have  had 
on  their  estates,  if  they  had  been  legal  and 
the  cestui  que  trust  had  had  the  legal  estate  4 
with  the  exception  only  that  a  fine  by  a 
cestui  que  trust  will  not,  it  is  apprehended, 
operate. as  a  discontinuance  against  persons 
in  reversion  or  remainder,  so  as  to  render 
their  interests  unalienable.  The  doctrine 
of  discontinuance  is  understood  to  be  con- 
fined to  legal  estates,  and  to'  be  a  conse- 
quence of  the  rules  of  tenure.  At  law,  the 
fine  of  a  cestui  que  trusty  as  such,    will  not 

(/)  Weah  V.  Lawtf,  Pol-     Ch.  Ca.  2G8;  Salisbury  v.  Bit* 
Uxl  55.  got,  1  Ch.  Ca.  278 ;  Mitfowi's 

ig)  tWord   v«  AsMeyy    1     Pleadings,  201 ;  8»pv^  233. 
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have  any.  operation.    To  lay  a  p^^p*^  foun- 
dation for  any  legal  operation  of  a  fine  by  / 
ii  teHui  que  trust ,  he  ought  to  make  a  feoflf- 
ment,  that  hiii  fine  may  not  be  exposed^  as 
it  otherwise  would  be  (A),  to  the  objection 
that  partes  Jinis  nihil,  &xi.  Many  fines,  levied  [  263  ] 
trlth  a  view  to  gain  a  legal  title  by  non-claim 
Afe  open  to  this  an'swer,  and  are  not  to  be 
Klied  on.    This  observation  has  equal  ap^ 
plication  to  fines  by  persons  entitled  to  the 
tijuity  of  redemption  of  lands  mortgaged  iii 
fee,  if  they  are  to  be  used  as  a  bar  to  straii«« 
|ei*s,  having   legal   interests.    It    is    well 
ttfiderstood  that  a  fine  by  a  mortgager,  ot  • 
itiottgagee  will  not  bind  the  other  party  (1). 

That  a  stranger  may  be  barred,  the  mort- 
gagee, as  having  the  freehold,  should  levy 
tlie  fine,  or  he  and  the  mortgagee  Should 
levy  the  fine.  A  fine  by  i  person  who  has 
merely  an  equity  of  redemption,  wotild  b* 
avoidable  by  the  plea  of  partes  nihil,  8cc. 

When  the  mortgagee  has  a  term  of  ye*rs, 
tad  the  mortgagor  retains  the  fee,  then  the 
Arte  dbould  be  by  the  mortgagor,  and  not  by 
the  ittortgAgee. 

Let  it  be  remembered,  however,  that  a 
peftiotl  who  has  an  equity  of  redemptioh,, 
may  levy,  and  often  does  levy,  a  fine  as  an 
assiifafieig  by  way  of  alienation  as  distin- 

(i)  Essay  on  Estates,  p.  51.         (t)  1   Vent  6^.   tVttden  v. 

DMif  0/ Yori^  IVern.  I3l 
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guished  from  a  fine  to  operate  by   way  of 
non^laim* 

Suppose  a  mortgage  in  fee^  and  tbea 
the  mortgagor  makes  a  feoffment  and 
levies  a  fine  to  a  stranger  to  the  use  of 
the  mortgagee,  without  his  concurrence^ 
would  the  plea  of  partes  nihil  avail  ?  On 
the  one  hand  it  may  be  said,  the  feoffment 
did  not  devest,  and  was  fraudulent ;  on  the 
other  hand,  that  sometimes  a  mortgagor 
aware  of  a  defect  in  his  title,  is  anxious .  to 
levy  a  fine  to  operate  by  non-claim  without 
disclosing  the  defect  to  the  person  who  has 
a  mortgage  in  fee  of  the  property.  Under 
these  circumstances,  he  should  levy  a  fine 
to  the  mortgagee,  and  declare  that  the  uses 
shall  operate  to  confirm  the  mortgage.  By 
levying  the  fine  to  the  mortgagee,  though 
ignorant  of  the  transaction,  the  fine  will  be 
kept  free  from  the  objection,^  that  partes 
finis  nihil,  &c.  &c. 

It  is  allowed  in  equity,  that  a  fine  by  one 
equitable  owner,  with  non-claim,  may  be 
pleaded  as  a  bar  in  equity  to  the  right  of 
another  equitable  owner  [j) :  and  that  a  fine„ 
levied  by  a  person  claiming  an  equity  of 
redemption  in  fee,  may  be  a  bar  to  another 
person  who  has  a  right  to  that  equity  (Ar). 

It  is  observed  by  Mr.  Cruise  (/)  that  a  fine 

(j  )  1  Ch.  Ca.  49,  278.  {/)  On  Fines,  106. 

(it)  2  Freeman  21. 
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levied  before  entry  or  receipt  of  rent^  will  be 
void  on  the  same  principle, — viz.  want  of 
freehold. 

This  observation  must  be  understood 
with  the  qualification,  that  the  freehold  is  in 
some  other  person.  A  fine  by  a  person  who 
has  a  seisin,  in  point  of  fact,  as  by  actual 
possession  ;  or  in  law,  as  an  heir  on  the 
death  of  his  ancestor,  and  before  any  abate- 
ment by  a  stranger  {?n)  ;  or  by  construction 
of  law,  as  a  person  who  is  intitled  to  the  re- 
version or  remainder  expectant  on  an  estate 
in  the  possession  of  his  tenant,  or  of  a  peF'«> 
son  connected  with  him  in  privity  of  estate  [  264  j 
may  lei^y  a  fine  with  effect.  In  ail  these 
instances  the  freehold  is  in  the  person 
levying  the  fine,  and  the  plea  of  partes  Jinis 
nihil^  &c.  will  be  irrelevant.  In  Lord 
Townsend  v.  Ash  (w),  the  persons  who  in- 
sisted on  the  efficacy  of  the  fine,  were  per- 
sons who  had  a  defeasible  title,  under  an 
estate  gained  by  adverse  possession.  They 
bad  levied  a  fine,  but  having  levied  the 
fine  before  they  had  any  seisin,  in  fact,  or 
in  law,  the  fine  did  not  avail  them. 

And  a  fine  levied  under  a  possession  ob- 
tained by  fraud,  though  good  at  law,  has 
in  a  court  of  eq^uity  been  restrained  from 
accomplishing  its  object  (o). 

Im)  Hemsley  v.  Price,  Cro.  (o)  Cartwright  r^'Pultent/y 

Eliz.  039.  2  Atk.  380.  Baker  v.  Pritch* 

(n)  3  Atk.  336.  arrf.  2  Atk.  387. 
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Tennnts  in  co^nmcn,  copnftentrs^  atid  jtmtt^ 
tenants,  hhve  an  ownership  only  in  their 
aliquot  parts,  and  the  operation  of  a  fine  hy 
tkefn^  will  be  confined  to  their  respective 
share*.  Though  joint  tenants  are  seised 
pet  my  et  per  taut^  a  fine  leviej^  by  a  joints 
t^ant  of  the  intirety,  will  be  good  only  for 
a  tnoiety.  It  will  Bevet  the  joint* tenancy  (j>). 

These  observations  apply  to  the  tenants 
of  this  description  only  while  the  joints- 
tenancy,  &c.  continues.  When  one  joint- 
tenant,  tenant  in  Comition,  or  coparceYier 
disseises  his  companion,  and  by  that  ^^eans 
[^6  ] acquires  a  »ole  seisin  (y),  tine  fine  will  ope- 
rate to  the  extent  of  the  share  acquired  by 
disseisin,  as  well  as  the  original  sbar^. 
Whether  there  has  been  a  disseisin,  is,-  frte« 
^uently,  a  question  of  fict,  and  is  to  b6 
collected  from  drcUmstances. 

Lord  Mansfield's  obsei'vitions  io  Doe  ¥• 
Prosfser{r),  on  thid  pointy  <ir6  des^Vving  6f 
particular  attention.  Sd  are  thos«  of  L^ttl 
Kenyan^  ih  PideeabU  v.  R^ai  ai^d  others, 
1  East^  568. 

And  it  is  cancludecj,  thit  a  firtfe,  levied 
to  operate  by  non-^daitii^  may.rilii  ^  agailist 
one  joint-tenanti  tend^nt  in  jflonimdn^  m 
coparcener,  who  is  friie  £r6m  disabilities, 

ip)  1  Cruise,  104.  6  Mod.  217.   1  Inst.  243,  b.  373,  b. 

45.  374  a. 

M  Rmrelaim  r.  Shaekteton,  Ford     v.    Loi^    6ri^^  6 

5  Bai¥.  2604.  Mod.  44. 

Doe    ▼.     Ptossi^t    C«#p.  (r)  Cowp.  211 
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Although  on  account  of  disabilities  it 
cannot  run  against  another  joint-tenant, 
tenant  in  common,  or  coparcener  (s).  The 
point  is  decided  on  the  statute  of  limita- 
tions, of  21  Ja.  1  ;  and  as  all  the  statutes  of 
limitations  are  made  in  pari  materia;  the 
decision  on  one  of  those  statutes  seems 
equally  applicable  to  the  others  of  thenii 

i.  To  whom  a  Fine  may  be-  levied. 

All  persons  who  may  be  grantees  in  a 
deed  may  be  conusees  in  a  fine. 

The  king  may  be  a  conusee  [t). 

So  may  an  infant,  a  married  w6maLn,*&c. 
And  when  a  married  woman  is  merely  ii 
conusee,  it  is  not  necessary  that  she  should 
be  solely  examined  apart  from  her  husband, 
for  she  cannot  be  prejudiced.  But  when 
there  is  a  fine  to  a  married  womarl,  and  the 
jender  is  from  her,  she  ought  to  be  solely 
examinedi  since  the  render  may  be  a  prejil'- 
dice  to  her  [u). 

When  a  wife  is  merely  z,  grantee  in  a  fine, 
the  fine  may  be  levied  to  her  alone :  but 
her  hasband  during  the  coverture,   and  on  [  SS6^ 
his  death,  tlie  wife  herself,  may  avoid  the 
fine  by  disagreeing  to  it ;   somay  her  heir 

(#)  Row      T.      RowlMtan,         (u)  21nst515. 2RolLAVrr 
2  TaoDt  441.  Sopni,  '237.  17.  (M)  pL  9. 

(I)  Densb.  12.  7  Co.  32. 
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after  her  death  without  having  agreed  to 
the  fine.  When  the  wife  n  to  render  the 
lands,  it  is  apprehended  her  husband  ought 
to  be  a  grantor  jointly  with  lier  in  the 
render. 

So  a  person  attainted  may  be  a  conusee  tn 
a  fine  (v). 

So  may  a  corporation  sole  or  aggregate  {w). 

3.  In  what  Courts  a  Fine  may  he  levied^ 

The  fine  must  be  levied  in  a  com^t  having 
jurisdiction  over  the  lands. 

A  fine  levied  hi  the  court  of  Conimon 
Pl^as  at  Westminster,  of  lands  in  a  county 
palatine,  is  coram  non  judice^  and  void  {x). 

So  is  such  fine  when  levied  of  lands,  in 
Wales ^  &c. 

On  the  other  hand»  a  fine  levied  in  the 
court  of  Common  Pleas  of  lands  in  ancienf 
demesne  J  is  not  void.  But  the  lord  will  have 
a  right  to  reverse  the  fine  by  a  writ  of  dis— 
ceit,  to  restore  the  lands  to  his  j  urisdictioa 
(y).  It  is  said  that  the  lands  are  not  within 
the  jurisdiction  of  the  superior  courts  {z\ 
That  position  is  at  least  questionable.  If 
the  lands  are  not  within  the  jurisdiction^ 
C  267]  how  can  the  fine  remain  in  force  between 

(«)  West.  Symb.  815.  (y)  Supra,  248. 

(tr)  Deosh.  Read.  12.  («)  1  Cruise,  97* 

(x)  4  Inst  205>  223. 
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^be  parties  ?  How  can  it  change  the  tenure/ 
even  for  a  time,  into  frank-fee  %  And  how 
can  a  second  fine  operate  even  as  a  bar  by 
non-claim  against  the  lord  1 

AU  that  can  be  said  is,  that  as  between 
the  lord  and  the  tenant,  it  is  an  infringe^ 
m^it  on  the  franchise  of  the  lord,  to  levy 
the  fine  in  any  other  court  than  that  of  the 
k>rd. 

So  a  fine  levied  of  copyhold  lands^  in  the 
court  of  Common  Fleas,  is  not  open  to  the 
objection  of  being  coram  non  judice.  That 
court  has  jurisdiction  over  the  lands,  though 
the  copyholder  ought  to  be  impleaded  in 
tiie  lord^s  court.  This  is  said,  in  applica- 
tion to  those  instances  in  which  the  court 
of  Common  PleaA  has  jurisdiction  ov^r  the 
lands,  as  far  as  they  are  of  freehold  tenure ; 
so  that  the  lord  may  implead  pr  be  im- 
ploded in  that  court. 

The  courts  in  England  have  no  jurisdic^ 
tiQn  over  lands  in  Ireland  {a).  So  the  courts 
in  this  country  have  no  jurisdiction  over 
lapda  to  the  West  Indies.  Sometimes,  bow* 
ever»  a  &ne  of  lands  in  the  West  Indies  is 
levied  in  the  courts  of  Westminster-halL 
This  is  done  merely  because  tlie  courts  in 
the  plantations  respect  such  fine,  as  a  spe- 
cies of  solemn  conveyance. 

{a)  nensb.  Read.  3. 
V  2 


868  OK    F1N£S. 

Admitting  the  court  to  have  jurisdiction 
over  the  lands,  a  fine  may  be  levied  in, 

1.  The  court  of  Common  Pleas. 
[  268  ]  2.  The  court  of  King's  Bench  ;  at  least 
when  a  suit  is  depending  in  that  court  on  a 
writ  of  error  from  the  court  of  Common 
Pleas  (6).  And  a  fine  levied  in  the  court 
of  King^s  Bench,  on  a  writ  returnable  "in 
that  court,  is  voidable  only,  and  not 
vpid  [cy 

3.  Courts  of  Great  Sessions  in  Wales.  Sec 
34  and  35  Hen.  VIII.  c.  26\  s.  40. 

4.  Counties  Palatine,  viz. 
Lancaster;  seestat  37  Hen.  VIIL  c.  19, 
Chester  ;  see  stat.  2  and  3  Ed.  VI:  c.  28. 

43  Eliz.  c.  15. 

Durham ;  stat.  5  Eliz.  c.  27- 

5.  Court  of  ancient  demesne. 

6.  Inferior  courts,  by  usage,  confirmed 
by  act  of  parliament,  as  in  some  cities^ 
boroughs,  &c.  (rf). 

A*  On  what  Writs  a  Fine  may  be  levied > 

A  fine  may  be  levied  on  every  writ  by 
which  lands  may  be  demanded,  charged^  or 
bound ;  or  which  in  any  sort  concern  lands, 
as  a  writ  of 

Mesne  (e), 

{b)  1    Craise    73.   Densh.         {d)  Co.  Read.  8. 
Read.  3.  {e)  lb.  10. 

{e)  Co.    Read.    8.    9  Vin. 
Abr.  Fine^  217. 
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WarraDtia  chartse  (/), 

De  consuetudinibus  et  servitiis  (|^X 

Quod  permittat  (A),  [  i69  ] 

Quid  juris  clamat  (i), ' 

Bight  of  advowson  (j), 

Quare  impedit  {k). 

Assize  [Of 

Praecipe  quod  reddat  {m). 

Right,  close  or  patent  (•), 

.Dower  (o). 

Covenant  (/>), 

Annuity  {q). 

In  modern  practice  the  writ  tf  covenant 
MB  in  general,  and  almost  invariably,  made 
t:he  ground-work  of  the  fine. 

5.  Of  what  Parcels  a  Fine  may  be  levied.,  ' 

A  fine  may  be  levied  of  all  things  of 
.which  a  pritcipe  quod  reddat  yrill  lie  (♦•)'; 
viz.  1,  Land  in  all  its  varieties^  2,  Of  other 
things,  as 

Advowson, 

Right  of  presentation,    '         - 

(/)  2  R.  Abr.  14.  CF.)  ul.          (»)  Hunt  v.  Boum.l  Salk. 

14.  «0.  2R.Abr.  14.  (F.)pl.  11. 

ig)  Ibid.  pH.  12,  l9)  2  R.  Abr.l4.  (F.)  pL  20. 

(A)  Co.  Read.  10.  (p)    Co.   Read.  10.  2.  R. 

(t)  2  R.  Abr.  15.  (F.)  pi.  22.      Abr.  14.  (F.)  pi.  0.  &  lb  (G.) 

{j)   1  Cruise,  18.  pi.  3. 

(k)  2  R.  Abr.  14.  (F.)  pi.          {q)  2  R.  Abr.  14.  (F.)  pi. 

13.  10 

(/)  Ibid.  pL  IP.  ^              (r)  Shep.. Touch,  p,  9. 

(m)  Ibid.  pi.  19. 


Reat-charge^ 

Chief  renty         .^ 

Office, 
70  ]     Things  in  prendre,,  if  to  be  asjcertaJApcl 
with  sufficient  certainty^ 

And  of  lands,  whether  they  are  held  in 
possession,  or  in  remainder  or  reversion. 

Tithes, 

New  River  shares. 

Undivided  part. 


But  a  fine  cannot,  it  is  said,  be  levied  of 

Comn^on  in  gross  $an$  nombre  («). 

Annuity  (0* 

But  a  judgment  on  a  writ  of  annuity  will, 
it  is  apprehended,  bind  the  interest  of  t^e 
parties,  and  even  of  a  married  woman,  in  an 
ani^uity.  And  there  are  many  instances  of 
fines  levied  of  annuities ;  and  some  of  them 
on  a  writ  of  covenant  (u). 

bffice  of  dignity. 

6.  By  what  Names  a  Fine  may  he  levied. 

In  fines,  as  in  adverse  actions,  the  par- 
cels ought  to  be  demanded  by  their  legal 
names. 

The  description,  then,  should  be  of  a 

U)  1  Cnam,  Ifl.  («)  2  R:  Abr.  16.  (G.)  pi.  1 

\t)  Shep.  Toach.  pi.  11.  '^ 
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given  number  of  messuages^  acrcs^  Bee. 
{v) :  and  not  by  the  name  of  a/orm,  tenement^ 
&c.  as  in  deeds. 

But  as  to  the  quantities^  &c.  great  lati-[271  ] 
tude  is  given  by  the  courts  now,  since  fines 
mrt  considered  as  common  assurances.  The 
deed  leading  or  declaring  the  uses  of  the 
fine  is  considered  as  part  of  the  assurance, 
And  the  intention  of  the  parties,  respecting 
<he  parcels,  will  be  collected  from  the 
deed  {w). 

It  seems  almost  to  be  a  general  rule  that 

in  fines  and  common  recoveries,   the  laiids, 

^cc.  will    pass  by  any   denomination  the 

fMurties  shall  give  them,  so  as  the  intention 

to  comprise  them  be  clearer). 

In  Dyer  47)  and  1  Burr.  144,  14^,  it  is 
assumed  that  buildings  on  land  may  be 
recovered  by  a  writ  demanding  the  lands^ 
{the  defendant  having  built  oh  the  ktnd^) 
since  the  plaintiff  has  demanded  them  by 
the  quality  of  which  tliey  were  under  bis 
title.  The  ground  seems  to  be,  that  he  has 
a  ri^ht  to  treat  the  buildings  as  a  niiisaUce, 
or  eqcroachment.  Sed  vide  infra  273- 

A  fine  of  lands  will,  it  should  seem^  bar  an 
intail  of  rent :  but  a  fine  of  rent  will  not  be 

.  («)  Masteff  V.    JEice  et    al  Eytcn  v.  EutaUf    1    Bro. 

Cowp.S46.  P:cC151. 

(w)  Ftweiey  v.  EastaUi  Cro,  (x)  Massey  v,  Rke,  CoWp^ 

CSiir.209,  m  346. 


binding  on  the  issue,  claiming  under  an 
intail  of  the  lands  {y). 

T  he  certainty  of  the  lands  may  be  made  out 
by  averment,  and  of  course  proved  by  parol 
evidence,  or  from  the  deed  of  uses.  As 
where  a  person  who  has  two  manors  of  the 
same  name,  levies  a  fine  of  a  manor  of  that 
name,  without  any  circumstance  of  distinct 
tion(z).  But  unless  there  were  circumb- 
atances,  as  evidence,  to  show  in  ceiiainty 
which  manor  was  to  pass,  the  fine  would  be 
void  for  uncertainty. 

The  deed  (a)  by  which  the  uses  of  a  fine 
are  declared,  is  the  measure  by  which  juries 
are  governed  in  siscertaining  the  description 
of  property  of  which  a  fine  is  leviet^.  And 
ri^  1  courts  of  justice  constantly  allow  the  fine 
to  be  amended,  as  to  the  parcels,  from  the 
deed  of  uses.  In  particular,  they  will  not 
suffer  a  fine  to  pas$  more  lands  than  were 
intended  to  be  included;  although  the 
parties  may  have  a  greater  quantity  of  lands 
than  are  enumerated  in  the  parcels  of  the 
fine,  and  such  lands  are  within  the  descrip^ 
tive  terms  of  the  fine. 

It  is  also  said  that  a  fine  will  not  pass  a 
greater  number  of  acres  than  are  contained 

^)  Helioi  r.  Sauudprs,  Crp.         (x)  Gilb.  Evid.  S&  2  R.  Ab. 
JacTOO.  676.  pi.  11. 

(c)  1  Bro.  P.  C.  151. 
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in  the  writ  and  concord^  although  the  deed 
of  uses  mentions  more  (fi). 

There  are  cases,  however,  to  the  con- 
trary. 

In  6  Co.  67>  it  is  stated  to  have  been  ad- 
judged in  Sir  John  Bruyn^s  case,  in  the 
beginning  of  the  reign  of  Elizabeth,  that  in 
a  common  recovery ,  (which  is  had  by  agree- 
ment and  consent  of  the  parties,)  o^  acres  of 
land,  they  shall  be  accounted  according  to 
tiie  customary  and  usual  measure  of  the 
country,  and  not  according  to  the  statute 
ie  ierris  mensurandis. 

In  12  Vin.  Abn  Evidence  {c),  there  is 
tills  passage. 

''  On  a  trial  in  the  north,  whether  lands 
were  comprised  in  a  common  recovery  or 
not :  being,  as  described,  but  28  acr^  ;  yet 
the  fiurt  was  they  were  120  acres.  Yet  bene: 
because  the  intent  of  the  party,  is,  what  is 
to  govern  in  these  «ases,  and  tliese  28  acres 
shall  not  go  according  to  statute,  but  the 
estimation  of  the  parties.  Per  King,  Ch; 
Tr.  Vac.  1727-''    ^ 

And  in  Eyton  v.  Eytan  (d),  it  was  argued 
on  the  part  of  the  defendant,  (and  the  argu-  [  273  ] 
jnent  seems   to  have  prevailed,)   that  the 
deed  of  uses,  and  not  the  fine  and  recovery, 

(»)  Jcnk.  Cent.  254.  (d)  1  Bro.  P.  Ck.  151. 

(r)  P.  240.  ^ 


^  . 
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WM  the  meuare  by  wbicb  the  jury  were 
governed. 

At  all  eyenU»  the  rule  is  to  amend  the 
recovery  by  the  deed  of  uses,  when  the  lands 
are  described  by  name,  in'  the  deed  of  uses ; 
or  it  was  evidently  the  intention  c^  the 
parties  to  comprehend  them.  An  affidavit 
is  now  required^  of  the  intention  to  include 
the  parcels,  which  are  omitted  out .  of  the 
fine,  &c.  (e)  unless  there  be  a  manifest  intent 
tion  disclosed  by  the  deed  to  include  the 
parcels  in  question.  Under  such  circum* 
stances  of  intention,  it  should  seem  tlie 
affidavit  will  be  dispensed  with,  when  by 
reason  of  the  death  of  the  parties  it  canMyt 
be  made(/).  At  least  an  affidavit'  of  the 
belief  of  an  intention  to  comprise  the  par- 
cels>  will  be  sufficient. 

In  all  cases  of  amendment,  it  is  an  esseii«* 
tial  circumstance  that  the  lands  shall  be 
included  either  under  a  special  denominar- 
tion,   or  by  general  words  in  the  deed  of 

u8es(|ry. 

A  recovery  comprised  42  messuages,  ^Qd 
two  acres  of  land:  forty-^fOir  messuages 
were  built  on  the  scite:  and^  application 
was  made  to  amend  the  recoveiy. 

{e)  Wheeler    v.  Heseliiney  Loggin  v.  PuUen,  Barnes, 

2  Bo6.aiid  PnlL  560.  21. 

Dowse  V.  Reeve,  ib.  57^.  {g)  Pearson  v.  Sr^mghman^ 

if)  Milbanke   y.    JoUiffe,  I  tf.  Black.  73.                 ' 

HBos.  and  Poll,  580 :  in  NoHt. 
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The /court,  after  hearing  the  affidavit  read> 
and  precedents  of  amendment,  said,  the 
whole  land  being  conveyvd,  containing  the 
forty-four  messuages,  gives  a  good  title  to 
the  grantee,  for  the  whole,  and  therefore 
the  amendment  is  unnecessary. 

But  if  the  amendment  were  necessary,  it 
jCould  not  be  made  in  this  case,  there  being 
laothing  to  amend  by,  it  cannot  be  made  by 
the  deed,  stated  in  the  affidavit,  to  make  a 
jfcenant  to  the  precipe  ;  because  that  would 
2iot  authorize  the  amendment :  and  there  is 
no  deed  stated,  to  lead  the  uses  of  the  re^ 
^covery,  from  whence  the  amendment  could 
be  made.  But  clearly  the  title  of  the 
grantee  is  good,  without  any  amendment. 

This  decision  supports  the  former  autho- 
rities, (h)  that  buildings  on  land  will  pass  by 
the  name  of  the  land :  and  it  goes  still 
ftirther ;  as  the  decision  is  on  a  general  prin- 
ciple, and  not  on  the  restricted  pointy  that 
the  right  of  the  demandant  was  to  the  land, 
before  the  buildings  were  erected. 

7.  'fke  Parti  of  a    Fine. 

The  parts  of  a  fine  are, 

1st.  The  original  writ.  [  274  ] 

2d.  Licentia  Concordandi. 

3d.  The  concord.     To  which  are  added, 

(A)  Supra,  S71.  J 
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4tln  ThenotfS  of  the  finew 

5th.  The  foot  of  the  iiDe. 
,  The  three  jirst  ai;e  the  material  and  essen- 
tial parts, 

Firnt.  TJie  :  Qrigii\al  writ  is  essential  tQ 
the  validity  qC  a  fine.  Unless  there  be  an 
original  w^ti  there  U  not  any  basis  or 
ground  work^  for  the  fine(t).  A  fine  without 
an  original  writ  will  be  voidable  (^')y  and 
not  void  [k)y  for  error.  And,  no  parcels 
can  be  introduced  into  the  fine,  besidesf 
those  in  the  writ,  Unless  there  be  a  writ 
there  cannot  be  either  a  plaintiff  or  defen- 
dant, in  other  words,  a  conusor  or  conusee. 

These  circumstances  must  concur  in  ti)e 
writ.  There  must  be. 

1st.  A  plaintiff  or  demandant. 

2d.  A  tenant  or  def6rceant. 

Sd.  The  parcels,  with  the  proper  return^ 
&c.  tente^  &c.:SO  as  to  , appoint  a  time  for 
the  appearance  of  the  parties  in  court,  and 
to  give  authenticity  to  the  writ.  '  The 
writ  must  hav«  remained  irt'  forcei  till  its  rer 
[  275]  turn  :  and  it  must  be  Veturnable  on  a  law- 
day,  and  not  on  a  dies  nan  juridicus,  as 
Sunday^  &c. 

A  retraxit  (l)  puts  an  end  to  the  legal 

(t)  West  Symb.  s.  2a  Co.  2  R.  Ab.  14.  pi.  6.  Plow.  Com. 

RcftcK  1, 10.  394.  b. 

(j)  18  Ed.  1  Stat.  4. 2  lust.  (/)  Bro.    Abr.  /udgm.   pL 

513.  114.JFm€,  pi.  82. 

(*)  Count  Ltitrmge't  fiOitf 


ON   FINlBS.  ifS 

virtue  of  the  writ.  And  at  the  common 
law,  the  force  of  the  writ  would  have  been 
determined  by  the  death  of  the  king  (m), 
before  the  return.  Now  by  the  statute  of 
1  Anne,  c.  8,  s.  5,  no  original  writ,  &c.*  shall 
abate  by  the  demise  of  the  king  or  queen. 

Still,  however,  the  death  of  either  of  the 
Ip^rtieB  before  the  return  of  the  writ  (n),  will 
determine  the  authority  conferred  by  the 
writ.  Of  course,  a  fine  levied  on  the  foun- 
dation of  a  writ,  when  the  only  plaintiff,  or 
only  deforceant  dies  before  the  return  of  the 
writ,  will  render  the  proceedings  erroneous, 
and  liable  to  be  avoided  for  error.  But  if 
there  are  several  plaintiffs  or  several  deforce- 
ants,  and  one  of  the  plaintiffs  or  deforceants 
dies  before  the  return  of  the  writ,  the  fine 
will  be  erroneous  as  against  that  person  only 
who  shall  die.  The  fine  is  generally  ac- 
knowledged before  the  writ  of  covenant  is 
sued  out;  and  this  writ  may,  as  to  the 
coHrts  of  Westminster-Hall,  be  sued  out  io 
vacation,  returnable  oi^  a-  preceding  term, 
SQ  that  the  fine  though  acknowledged  in  the 
vacation,  may  be  good,  notwithstanding  the  [  276] 
death  of  one  of  the  parties  before  the 
term,  provided  the  writ  of  covenant  be 
made  returnable,  as  of  the  preceding  term. 

(m)  Bro.  Abr.  Fine,  85.  Wright    v.    Mayor  of 

(«)  CUmtnts  V.  Langhamef      Wickham^  Cro.  Eliz.  468.*     , 
%  Lord  Raym.  872. 


tf6  osr  fiNss. 

In  IValH,  and  the  couoties  palatine,  it 
was  a  great  incoovenience,  that  mil  fines  were 
heretofore  acknowledged  in  the  racation, 
and  levi^  ^  of  the  next  great  sessions,  8ec^ 
when  the  writ  of  covenant  was  made  return^- 
able;  so  that  no  purchase  could  be  safely 
completed  during  the  vacation :  but  these 
courts  seem  now  to  have  conformed  theif: 
practice  to  that  of  the  superior  courts. 

This  is  done  in  Lancashire^  upon  a  su^e»- 
tion  that  some  of  the  conusors  are  ill,  and 
doubts  are  entertained  of  their  living  till 
the  next  assizes.  The  Jiat  of  the  vice^ 
chancellor  must  be  obtained  for  the  pur*- 
pose.  The  additional  expense  is  from  £^ 
to  £4. 

Secondly.  Of  the  Licentia  Concordandi. 

The  licentia  concordandi  is  the  licence 
given  by  the  crown  for  the  accommodation 
of  the  suit.  On  the  original  writ  a  fine 
called  the  premier-^ne,  and  on  the  licence 
to  accommodate,  a  fine  called  the  post-^Jme^ 
or  in  modern  times  the  hinges  silver^  is  due. 

Both  these  fines  are  now  assessed  at  the 
same  time,  at  the  Alienation  office.  The 
time  of  payment,  and  mode  of  entering,  are 
regulated  by  the  statute  of  32  Geo.  II.  c.  14; ' 
and  by  this  statute,  s.  2,  it  is  enacted  that 
*^  no  fine,  until  the  same  be  marked  with 
"  the  sum  to  which  the  post-fine  amounts 
•'  in  the  King's  Silver  OflBce  shall  be  effac** 


€€ 
€€ 
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'^  tual  in   law.'^    And  the  officer  of  the  , 
Kiag's  Silver  Office  or  his  deputy  is  qqw. 
retrained  from  receiving  any  writ  of  cove^ 
nant,  unless  it  appear   by  the  mark  and 
indorsement  of  such  receiver^  that  the  post- [277] 
fide  has  been  paid. 

The  licence  to  accord,  or  king's  silver,  is 
entered  to  this  effect* 

•*  Robert  Drury,  Esquire,  gives  to  our 
^^  lord  the  king,  seven  pounds  for  licence 

to  accord  with  Thomas  Tey,   Esquire, 

and  Elizabeth  his  wife,  of  a  plea  of  cove-> 
''  nant  of  the  manors  of,  &c.^^ 

Such  entry  ought  to  contain  the  follow- 
ing  particulars. 

1st.  The  sum  given  for  licence  to  com* 
pound. 

2d.  The  party  who  pays  it.  This  should 
be  the  person  in  whom  the  fee  is  to  be 
veited. 

Sd.  The  plea,  and  between  whom  as  par* 
ties. 

4th.  The  lands  for  which  the  fine  is  paid  (o). 

Any  error  in  the  entry  of  the  king's  sil- 
ver as  to  the  parcels,  is  amendable  (p). 

Thirdly.  The  concord,  which  is  the  formal 
part  of  the  contract  between  the  parties, 
and  of  the  essence  of  the  fine. 

The  concord  is  the  substance  of  the  fine. 

(•)  7%y>  cote,  5  Co.  39,  a.         (p)  BoAmiVcase,5Co.43. 

lCroiae,ld2. 
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It  contains  the  acknowledgment ;  and  is  to 
be.inade  in  person,  either  in  courts  or  before 
commissioners  under  the  authority  of  a  writ 
of  dedimus  potestatem,  or  before  the  chief 
justice  of  the  court  of  Common  Fleas»  (who^ 
hy  virtue  of  his  office^  and  without  any  writ 
of  dedimus,  may  take  the  acknowledgment 
of  a  fine,)  or  before  justices  of  assize.  In 
case  of  an  acknowledgment  taken  by  jus-* 
tices  of  assize^  it  is  the  practice  to  sue 
out  a  wi'it  of  dedimus  potestatem  to  them 
after  the.  acknowledgment  is  taken;  but 
this  course,  though  usual  in  practice^  is  not 
deemed  absolutely  necessary. 

The  concord  in  a  fine  sur  conuzance  de 
droit  come  ceo,  is  to  this  effect. 

And  the  agreement  is  such  to  wit,  that 
the  aforesaid   A.   hath   acknowledged   the 


aforesaid  messuage,  with  the  appurt 
nances,  to  be  the  right  of  the  said  C,  as^that 
which  the  said  C.  hath  of  the  gift  of  the 
aforesaid  A.  And  the  same  messuage,  with 
the  apf^irtenances,  the  said  A.  hatii  remised 
and  quit-claimed,  from  him  the  said  A.  and 
his  heirs,  to  the  aforesaid  C.  and.  his  heirsi, 
forever.  And  moreover  the  said  A-  bath 
granted,  for  himself,  and  his  heirs,  that  be 
will  warrant  to  the  aforesaid  C.  and  his 
heirs,  the  aforesaid  messuage,  with  the  ap- 
purtenances, against  him  the  said  A.  and 
Jhis  heirsy  for  ever.     And  for  this,  &c. 
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Taken  and  acknowledged  the 

day  of 
in  the  year  of  the 

feign  of  King  George  the 
Third,  before 


ANOTHER 
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And  the  agreement  is  such,  that  is  to  szf, 
that  the  said  A.  and  C.  have  acknowledged 
the  tenements  aforesaid,  with  the  appurte* 
nances,  to  be  the  right  of  the  said  D.,  as 
those  which  the  said  D.  hath  of  the  gift  of 
the  said  Al.  and  C.  And  those  they  have 
remised  and  quit-claimed,  from  them,  the 
Mid  A.  and  C,  and  their  heirs,  to  the  afore- 
said D,  and  his  heirs,  for  ever.  And  more^ 
€ver^  the  said  A.  and  C.  have  granted,  for 
themselves,  and  the  heirs  of  the  said  A,  that 
they  will  warrant  to  the  aforesaid  D,  and 
his  heirs,  the  aforesaid  tenements,  with  the 
appurtenances,  against  them,  the  said  A. 
and  C,  and  the  heirs  of  the  said  A.  for  ever. 
And  further^  the  said  A.  and  C.  have  granted 
for  themselves,  and  the  heirs  of  the  said  C, 
that  they  will  warrant  to  the  aforesaid  D, 
and  his  heirs,  tiie  aforesaid  tenements,  with 
the  appurtenances,  against  them,  the  said 
A.  and  C,  and  the  heirs  of  the  said  C,  for 
ever.     And  for  this,  &c. 

Taken,  &c. 

VOL.  I.  X 


L 
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ANOTHER  FORM. 

And  the  agreement  is  such,  that  is  to  say, 
that  the  said  A.  and  C.  D.  and  F,  and  G. 

have  acknowledged  the  aforesaid  tejuements, 
and  common  of  pasture,  with  the  appurte- 
280  ] nances,  to  be  the  right  of  the  said  J.  and  L, 
as  those  which  the  said  J.  and  L.  have  of 
tljie  gift  of  the  said  A,  and  (J!,  D.  and  F,  and 
G..  And  those  they  ha.ve  remised  and  qyit- 
c^au;ued,  from  the  said  A.  ^d  C,  D.  s^nd  F, 
jafid  43r,  9Jid  their  heirs,  to  the  said  J.  ^A^d 
Ji,  and  the  iieirs  of  the  said  J,  for  ever.  A^d 
f^prjeovevy  the  said  A.  and  C.  have  granted, 
^or  tIpjeijijLStelves,  and  the  heirs  of  the  siaid  C, 
that  they  will  warrant  to  the  S0.id  J.  »nd  J^, 
and  the  heirs  of  tlie  said  J,  the  afo^e^aijd 
te,nemeiits,  and  common  of  pasture,  vith 
the  appurtenances,  ag^^iijst  them^  Xht 
said  A.  and  C,  and  the  heirs  of  the  sfiid 
C,  for  ever.  And  further,  the  said  P.  ^n^ 
F.  have  granted,  for  themselves,  and  the 
heirs  of  the  said  F,  that  they  will  vftir 
rant  to  the  said  J.  and  L,  and  the  heir^  of 
tl^e  said  J,  the  aforesaid  tenements,  aniji 
comiiipn. of  pasture,  with  the  appurtenanice9» 
against  them  the  said  D.  and  F>  and  the 
heirs  of  the  said  F,  for  ever.  And  also  thf 
said  G.  hath  granted,  for  himself,  and  \\i 
heirs,  that  he  will  warrant  to  the  aforesai 
J.  and  L,  and  the  heirs  of  the  said  J,  t^ 
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aforesaid^  tenements,  and  common  of  pas- 
ture, with  the  appurtenances,  against  him 
the  said  6,  and  his  hetrs,  for  ever.     And 
£»r  this,  &c. 
Taken,  &c. 

•  * 

m 

The  following  is  the  form  of  concord  in  a 
^e  mr  conuzance  de  droit  tantum.  [  281  ] 

And  the  agreement  is  such,  to  wit,  that  the 
albresaid  £.  hath  acknowledged  the  afore- 
Mid  tenements,  with  the  appurtenances,  to 
be  the  right  of  the  said  C.  And  he  hath 
granted,  for  himself  and  his  heirs,  that  the 
albresaid  tenements,  with  the  appurte- 
naoMes^  which  W.  R.  and  A.  his  wife  hold 
fot  the  term  of  the  life  of  the  said  A,  of  the 
inheritance  of  the  said  E,  on  the  day  on 
which  this  agreement  is  made,  and  which, 
after  the  decease  of  the  said  A,  ought  to 
r^ert  to  the  said  E.  and  his  heirs;  shall 
alGter  the  decease  of  the  said  A,  entirely  re- 
main to  the  said  C.  and  his  heirs,  for  ever. 
AfUl  the  aforesaid  f^.  hath  granted  for  him- 
self, and  his  heirs,  that  he  will  warrant  to 
the  said  C.  and  his  heirs,  the  aforesaid  tene- 
ments, with  the  appurtenances,  in  such 
manner  as  is  aforesaid,  agai;)st  him  the  said 
£,  and  his  heirs,  for  ever.  And  for  this,  &c. 

Or  instead  of  the  grant  there  may  be  a 
release  from  one  and  his  heirs>  to  the  other 
wnA  his  heirs. 

X  2 
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A  fkie  sur  concessit  for  years  may  he  in 
this  form. 

And  the  agreement  i^  such,/  to  wit,  that 
the  aforesaid  C.  H.  and  E.  have  grauted.to 
tlie  aforesaid  A,  the  aforesaid  teneiaents, 
with  the  appurtenances.  To  have  and  tQ 
hold  the  aforesaid  tenements  with  the 
appurtenances  to  the  said  A,  from  the  feast 
of  the  Annunciation  of  the  blessed  Vir-^ 
gin  Mary,  last  past,  untij  the  full  end  and 
terra  of  twenty -one  years,  from  thence  next 
r  282  ] ensuing,  and  fully  to  be  complete  and  ended. 
Yielding  and  payings  therefore,  yearly^  to 
the  aforesaid  C.  and  E,  and  the  heirs  of  the 
said  C,  one  pepper-corn,  at  the  feast  afore- 
said, during  the  term  aforesaid,  if  it  be 
demanded,  and  two  fat  capons  at  the  feast 
of  Easter  yearly,  during  the  term  aforesaid. 
And  the  aforesaid  C.  and  E.  have  granted 
for  themselves,  and  the  heirs  of  the  said  C, 
that  they  will  warrant  to  the  aforesaid  A. 
the  tenements  aforesaid,  with  the  appurte- 
nances, against  them  the  said  C.  and  E,  and 
the  heirs  of  the  said  C,  during  the  term 
aforesaid.     And  for  this,  &c. 

Taken,  &c. 

The  form  of  a  fine  sur  concessit  for  life, 
by  a  tenant  in  remainder. 

And  the  agreement  is  such,  to  wit,  that  the 
aforesaid  A.  and  B.  have  granted  the  tener 
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tpenif^  afoi*esaid,  with  the  appurtenances,  to 
the  said  C.  and  D.  and  the  heirs  of  the  said 
C.  To  have  and  to  hold  the  said  tenements, 
with  the  appurtenances,  to  the  said  C.  and 
1).  aid  the  heirs  of  the  said  C,  for  and  dur* 
ing  the  life  of  the  said  B,  without  impeach* 
ment  of  waste,  and  for  and  during  all  and 
whatsoever  else  the  said  A.  and  B^  have  in 
the  tenements  aforesaid,  with  the  appurte- 
nances, but  subject,  and  without  prejudice 
to  the  estates,  which  were  limited  by,  and 
are  now  subsisting  under  the  last  will  and 
testament  of  the  Right  Honorable  Robert 
late  Earl  of  E,  the  father  of  the  said  B,  and 
bearing  date  on  or  about,  &c.  to  commence 
and  take  effect  prior  to  the  estate  by  the 
same  will  limited  to  the  said  B,  for  her  life, 
in  the  tenements  aforesaid,  with  the  appur-- 
tenances.  And  the  said  A.  and  B.  have 
granted  for  themselves,  and  the  heirs  of  the 
said  B,  that  they  will  warrant  the  said  ten^* 
ments,  with  the  appurtenances,  to  the  said 
C.  and  D.  and  the  heirs  of  the  said  C*  dur- 
ing the  term  of  the  natural  life  of  the  said 
B,  to  commence  and  take  effect  in  posses- 
sion when  the  estates  limited  by  the  saicj 
will  of  the  said  Robert  Earl  of  E,  prior,  to 
the  estate  thereby  limited  for  the  life  of  the 
said  B.  shall  be  determined.  Andior  this, 
&c. 
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This  fine  passed.  There  is  no  Ibrm  of 
the  sort  among  the  precedents. 

Form  of  a  fine  sur  concessit  for  MttB,  to 
preserve  a  reversion  in  tenant  for  life,  hav- 
ing power  of  leasing. 

And  the  agreement  is  such,  to  wit,  that  the 
said  John  and  Susanna  have  granted  to  the 
said  A.  B.  the  tenements  aforesaid,  with 
the  appurtenances.  To  have  and  hold  the 
aforesaid  tenements,  with  the  appurtenances, 
unto  the  said  A,  and  his  heirs,  until  the 
death  of  the  survivor  of  and 

or  which  shall  first  happen  until  the  deaitb 
of  the  survivor  of  the  said  John  andSusanna. 

And  the  said  John  and  Susanna  have 
granted  for  themselves  that  they  will  war- 
rant to  the  said  A,  and  his  heirs,  the  tene- 
ments aforesaid,  with  the  appurtenances, 
during  the  term  aforesaid,  against  them  the 
said  John  and  Susanna,  and  the  survivor  of 
them. 

A  fine  sur  grant  et  render  is  generally  in 
this  or  the  like  form  ;  varying  according  to 
circumstances. 

And  the  agreement  is  such,  to  wit,  that  the 
aforesaid  M.  hath  acknowledged  the  afore- 
said tenements,  with  the  appurtenances,  to 
be  the  right  of  the  said  J,  as  those  which 
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th^  said  J.  hath  of  the  gift  of  the  aforeseaid 
M.  And  those  he  hath  remised  and  quit«- 
claimed,  from  himself,  the  said  M,  and  hilsf 
heirs,  to  the  aforesaid  J.  and  his  heirs,  for* 
ever.  And  moreover  the  said  M.  hath  granted 
for  himself  and  his  heirs,  that  he  will  war- 
rant the  aforesaid  tenements,  with  the 
appurtenances  to  the  said  J.  and  his  heirs, 
against  himsejf  the  said  M.  and  his  heits; 
for  ^ver.  And  for  this  acknowledgtherit,  [  283  ] 
rfetnise,  quit-claim,  and  warranty,  fine  and 
agreement  the  said  J.  hath  granted  and 
rendered  {^^  to  the  said  M.  the  aforesaid  tene- 
ments, with  the  appurtenances,  in  the  same 
<iourt.  To  have  and  to  hold  the  said  tenements, 
with  the  appurtenances,  to  the  said  M.  and 
the  heirs  which  the  said  M.  shall  beget  on 
thefbody  of  L.,  his  now  wife.  And  if  it  shall 
happen  that  the  said  M.  shall  die  without 
heirs  begotten  by  him  on  the  body  of  the 
said  L.,  then  the  aforesaid  tenements,  with 
the   appurtenances,  entirely  to    remain  to  * 

the  said  L,  during  her  life,  and  after  the 
decease  of  the  said  L,  the  aforesaid  tene- 
ments, with  the  appurtenances,  entirely  to 
remain  to  the  said  J.  and  his  heirs,  for  ever: 


The  parties  to  every  concord  are 
1st.  The  conusor,  and 
2d.  The  conusee. 

(q)  This  form  differs  from  the  precedent 
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The  concord  must  name  or  refer  to  the 
parties  and  the  parcels,  and  contain  words  of 
grant,  limitation,  &c.  and  the  warranty  to 
be  entered  into  between  the  parties. 

Of  the  Parties. 

[  284  ]  The  fine  must  be  between  the  same  per- 
sons as  are  named  parties  in  the  original 
-writ  {r).  A  stranger  to  the  writ  cannot  be 
the  grantee  of  an  immediate  estate  {$).  To 
this  general  rule  there  are  these  exceptions. 

Viz.  a  reversioner  received  on  default  {t) 
by  a  tenant  for  life,  or  a  person  who  comes 
in  as  vouchee  {u)  in  a  real  action,  may  be  the 
conusor  ;  for  the  reversioner  or  vouchee  be- 
comes party  to  the  suit,  and  stands  in  the 
place  of  the  person  against  whom  the  writ 
was  sued.  But  a  vouchee  cannot,  with  effect, 
levy  a  fine  to  a  stranger. 

Such  fines,  however,  are  voidable  only, 
and  not  void  {v). 
,  "-  And  in  a  fine  sur  grant  et  render ,  the  ren- 
der may  be  to  a  stranger,  by  way  of  remain- 
der after  a  particular  estate  {w).  The  ren- 
der, however,  of  the  first  or  immediate  estate 
must  be  to  a  person  who  is  a  party  to  the 
writ  (x).     If  a  render  of  the  immediate  es- 

(r)  Co.  Read.  6.  {©)  Litt.  §  069.    Co,    Litt. 

Is)  3  Co.  5.  3^3. 

(I)  Co.  Read.  11.  (to)  Co.  Read.  G. 

(»)  3  Co.  20,  b.  (x)  3  Co.  5. 
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tate  be  to  a  person  not  piirty  to  the  fine, 
the  fine  is  voidable  only,  not  void  [y).  So 
if  the  render  be  to  two,  of  whom  only  one 
is  named  in  the  writ,  the  fine  is  voidable,  as 
to  him,  for  error  (z). 

Of  the   Parcels. 

No  parcels  besides  those  comprised  in  the 
writ,  can  be  included  with  effect  in  the  con-[  285  ] 
cord  of  the  fine.  These  alone  are  the  lands 
of  which  the  courts  have  jurisdiction  by 
virtue  of  the  writ.  A  fine  levied  of  any 
other  lands  (a)  is  levied  without  a  proper 
authority  to  warrant  it,  and  to  this  extent, 
the  fine  will  be  erroneous.  But  in  a  fine  sur 
grant  of  lands ,  there  may  be  a  render  of 
rent  issuing  out  of  the  same  lands  (6).  For 
as  a  suit  is  depending  of  these  lands  ;  a  rent 
issuing  out  of  these  lands,  may  be  rendered 
by  the  conusee  to  the  conusor  of  the  lands. 

So  \jrhen  the  grant  is  of  the  intirety^  the 
render  may  be  of  a  third  part ;  but  if  the 
grant  is  of  a  third  part,  the  render  cannot 
be  of  any  larger  or  other  share  (c). 

So  in  all  fines  the  concord  may  distribute 
the  parcels,  by  granting  a  divided  pait  to 

\y)  Owen    v.    Morgan,    3  (b)  Co.   Read.    11.      2    R. 

Co.  5.  Abr.  16.  2  Inst.  514. 

if)  Owen     V,    Morgan,  3  (c)  2  R.  Abr.  16,  pi.  lit   1     ' 

Go.  5.  Cruige  66,  07. 

(a)  Co.    Read.    11.    2  R. 
Abr.  14. 


286  ON    FINES* 

one  and  the  residue  to  another ;  or  an  un-^ 
divided  share  to  one,  and  an  undivided 
share  to  another. 

So  when  the  grant  is  in  fee,  the  rendetf 
may  be  for  a  particular  estate.  But  the 
render  cannot  be  in  fee,  when  the  grant  is 
expressly,  or  by  construction  of  law,  for  a 
particular  estate. 

Lord  Coke  {d)  propounds  the  rule  in  these 
[  286  Jtcrms ;  A .  may  grant  and  render  to  B.  a  rent 
of  the  same  manor  contained  in  the  fine, 
but  not  out  of  any  other  land  ;  neither  caii' 
the  grant  and  render  be  of  any  thing  c^/Ai-^ 
teral  to  the  land,  &c.  contained  iii  the  writ, 
or  of  another  nature,  and  neither  issuing  duU 
of,  noT  incident  to  the  land,  &c.  cont&iined 
in  the  original. 

When  the  parcels  lie  in  different  counties; 
the  practice  used  to  be,  to  have  several  writa 
of  covenant ;  one  for  the  parcels  in  each 
county  ;  and  only  one  concord  and  onei 
fine  (e).  The  practice  now,  in  pursuance  of 
a  regulation  which  has  lately  taken  place, 
is  to  have  a  distinct  concord  and  distinct 
fine  for  the  lands  in  each  county.  In  conse- 
quence of  an  order  of  Lord  Chancellor  Hat- 
ton  (/),  several  owners  of  distinct  tenements 
will  not  be  allowed  to  join  in  the  same  fine; 

id)  2  Inst.  514.  (/)  Wils,  47.  1  Cruise,  32. 

(e)  2In8t.  51^.    Dyer,  227. 
1  Cruise,  31. 
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onless  the  lands  are  under  the  value  of  300^ 
and  there  is  an  affidavit  to  that  effect* 

This  rule  has  an  exception  of  coparceners, 
joint-tenants,  and  tenants  in  common  ;  and 
the  rule  is  merely  for  the  regulation  of  the 
conduct  of  the  officers,  and  if  not  enforced, 
the  fine  will  be  effectual. 

Of  Words  of  Limitation.  r  gg^r  -i 

In  a  fine  sur  conuzance  de  droit  comt  ceo, 
&c.  the  fee  will  pass  without  any  words  of 
inheritance  [g).  Words  of  limitation^  how-« 
ever,  if  added,  will  confine  the  effect  of  the 
fine,  to  the  particular  estate  which  is  ex- 
pressed, as  for  life,  in  tail,  &c.  (A). 

So  no  words  of  limitation  are  necessary 
in  a  fine  sur  conuzance  de  droit  tantum  (i) ; 
but  being  added,  they  will  have  the  effect  of 
the  intention  they  express. 

In  fines  sur  grant  et  render  and  fines  sur 
concesseruni ,  words  of  limitation  are  gene- 
rally added :  and  they  are  necessary,  when 
more  than  an  estate  for  life  is  to  pass  :  for  a 
grant,  by  fine,  of  the  tenements,  will  not, 
without  express  words,  pass  more  than  an 
estate  for  life. 

Except  as  to  lands  of  the  tenure  otgavel^ 

(g)  €o.  Litt.  9,  b.  340.  Dyer,  69.  Sbep.   Prac. 

W  Hunty.  jB(mm«,  1  Salk.    Cei^s.  155.  Co.,  Read,  2: 
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kind  {j)  the  judges  will  not  allow  lands  to 
be  limited  to  two  and  their  heirs  {k).  They 
require  the  fine  to  be  to  two  and  the  heirs 
of  one  of  them  (/).  - 

Certainty  is  the  alleged  ground  of  insist- 
ing on  this  practice,  since  it  is  the  object  of 
[  288  ] fines  to  settle  the  possession,  not  only  for  the 
present,  but  for  the  future,  in  the  most  cer- 
tain and  secure  manner.  But  what  reason 
is  there  for  allowing  a  fine  of  lands  of  gavel- 
kind tenure  to  be  levied  to  two  and  their 
heirsj  which  does  not  equally  apply  to  ether 
lands  1  May  not  two  persons  be  equally 
interested  as  the  grantees  or  coparceners  [m] 
of  other  lands,  as  well  as  those  of  gavelkind 
tenure?  Though  other  lands  descend  to 
one  son,  while  gavelkind  lands  descend  to 
all  the  sons  as  one  heir,  yet  other  lands  may, 
in  some  cases,  descend  to  several  females^ 
and  even  to  several  males  being  the  descend-^ 
ants  of  females,  as  coheirs. 

Besides,  the  grant  to  tzvo  is  totally  un- 
connected with  any  reason  which  concern^ 
a  grant  by  two ;  and  there  is  an  apparent 
absurdity  in  supposing  that  the  right  can- 
not be  acknowledged  as  in  two,  when  th^ 
law  recognizes  and  sanctions  a  grant  to  two, 
as  joint  tenants  in  fee.     This  practice  theq 

ij)  Rob.  Gavelk.  132.  (/)  Ibid,  and  2  Co.  74  h. 

(k)  2  Roll.  Abr.   Fine  1&  (w)  2  Roll.  Abr.  -fW    l^l 

(O.)  pi.  8 ;  19  (P.)  pi.  4,  5,  ^.  (P.)  pi.  1. 
5  Co.  38  b.  2  Mod.  49. 
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lis  one  of  those  anomalies  which  destroys  the 
beauty  of  the  juridical  system,  by  intro- 
ducing a  case  totally  void  of  foundation  in 
principle. 

Accordingly,  a  fine  though  levied  to  two 
and   their  heirs  will   be .  allowed    to    be  of 
force  (n).     The  rule  is  Jieri  non  debuit  *erf[289] 
factum  valet  {6). 

So  it  is  said  a  single  fine  ought  not  to  be 
.    levied  on  condition  {p)  ;  and  yet  if  the  fine 
pass,  it  will  be  effectual  {q) :  and  in  a  ren- 
der it  is  allowed,   that  a  condition  shall  be 
inserted.     And  it  is  also  said,  that  a  fine 
.ought  not  to  be  with  an  exception,  a  clause 
•of  saving,  of  re-entry,  &c.     But  in  practice 
•an  exception  is  allowed,  and  it  would  be 
absurd  if  it  were  not :  and  in  fines  sur  grant 
et  render,  a  clause  of  re-entry  may  be  intro- 
duced in  the  rendering  part  of  the  fine. 

A  fine  may  be  good  with  or  without  a 
warranty. 

In  general  a  warranty  is  added  ;  and  it 
should  be  adapted  to  the  circumstances  of 
the  case,  and  the  intention  of  the  parties. 

As  between  a  purchaser  and  seller,  or 
even  a  settler  for  the  benefit  of  other  per- 
sons, the  warranty  ought  not  to  extend  be- 
yond the  agreement  of  the  parties. 

A  wj^rranty  in  a  fine  by  husband  and  wife, 

(w)  2  Mod.  49.  (p)  5  Co.  35,  b. 

(o)  5  Co.  38,  b.  (q)  Ibid. 
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-will  enable  tfie  cotiusee  to  maintain  an actioa 
of  covenant  against  the  wifie  (r). 

When  the  fine  m  to  two  and  the  beirg  cf 
)0  ]  one,  the  warranty  ought  to  be  cotlforaiable 
to  the  grant* 

It  is  said  that  a  warranty  ^om  two  and 
their  heirs  ought  not  to  be  allowed  (s).  To 
this  there  is  an  exception,  when  the  lands 
are  of  gavelkind  tenure. 

In  practice,  the  general  rule,  that  there 
cannot  be  a  warranty  from  two  and  tbejr 
heirs,  is  avoided  by  taking  distinct  warraa«» 
ties  from  each  and  his  heirs  ;  or  one  warranty 
from  both,  for  themselves  and  the  hein 
of  one  of  them,  and  another  from  both,  for 
themselves  and  the  heirs  of  the  other  of 
them.  Thus  that  is  accomplished  by  iodi-* 
rect  means5  which  is  not  allowed  in  direct 
terms . 

Fourthly.  The  note  of  the  fine  is  only  an 
abstract  of  the  writ  of  covenant,  and  of  the. 
concord.  It  names  the  parties,  the  parcels^ 
and  the  agreement. 

Fifthly.  The  foot  of  the  fine  includes  the 
whole  matter.  This  is  in  truth  the  chiro- 
graph, and  the  document  of  which  the  in-- 
dentures  are  a  transcript,  or  at  least  from 
which  they  are  made.  , 

It  begins  with  these   words.    This  is  the 

(r)  Wottan    r.     Hale,    2        (#)  2  Roll.   Abr.  Fine  19. 
Saund.  177.  pi.  0. 
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final  agreement,  and  it  rehearses  the  names 
of  the  parties^  the  parcels,  and  the  dajr, 
year,  and  court  in  which,  and  before  whom, 
the  fine  is  levied. 

When    a   chirographer  makes   out    the[  291  ] 
indentures,  the  fine  is  said  to  be  engrossed, 
and  the  chirograph  is  conclusive  evidence 
of  the  fine(/). 

The  fine,  however,  is  perfect  before  it  is 
ei^rossed, — and  evidence  may  be  given  of 
it  without  producing  the  indentures. 

<Kthe  proclamations,  when  there  are  any, 
evidence  must  be  given  by  producing  and 
proving  an  examined  copy  of  them.  The 
usual  indorsement  on  the  indentures  will  not 
be  received  as  evidence,  in  a  court  of  jus- 
tice, of  the  proclamations  (m). 

The  chirographer  is  the  officer  intrusted 
\yf  law  to  transcribe  the  indentures  from 
the  records  ;  and  full  credit  is,  for  that  rea- 
son, to  be  given  to  the  authenticity  of  these 
indentures. 

No  such  authority  resides  with  him  in 
regard  to  the  proclamations. 

8.  When  a  Fine  is  complete. 

First,  As  a  conveyance. 

Till   the  writ  is  returnable  the  court  has 

(#)  Gilb.  Evid.  24.   Bailer's         («)  Gilfau  End.  2&.  Bailer's 
ir.  P.  2».  N.  P.  229. 
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no  jorisdiotion ;  for  this  reason,  till  the 
writ  is  returnable,  a  fine  is  not  complete. 
The  death  of  the  parties,  either  of  all  the 
plaintiffs,  or  all  the  deforceants,  before  the 
writ  of  entry  is  returnable,  will  avoid  the 
fine  {v).  But  the  death  of  one  of  several 
.conusors,  or  of  one  of  several  conusees,  be- 
fore the  writ  is  returnable,  will  avoid  the 
[  292  ]fine  only  as  against  the  deceased  party.  It 
is  sometimes  said  that  the  fine  is  not  com- 
plete till  payment  of  the  king's  silver.  Oa 
this  point  it  is  to  be  observed,  that  the 
king's  silver  is  not  payable  till  the  writ  of 
covenant  is  returnable.  It  cannot  be  con* 
sidered  as  paid  at  an  earlier  period.  And 
when  the  party  dies,  after  the  writ  of  cove- 
nant is  returnable,  but  before  the  king's 
silver  is  paid,  a  caveat  against  the  fine  may 
be  entered,  and  the  fine  will  be  stopped  ; 
but  if  the  king's  silver  be  paid,  even  after 
the  death  of  the  party,  on  a  writ  of  cove- 
nant made  returnable  in  his  life-time,  the 
fine  will  be  complete,  and  there  are  not 
any  means  of  impeaching  it(5:£^). 

The  acknowledgment  of  the  concord  is 
the  principal  act  of  the  parties  {x).  This 
concord  and  the  payment  of  the  king's  sil- 

(v)   IVright    V.    Mayor    of        (w)  2  Inst.  511.    F€armer't 
Wickkam,  Cro,  Eliz.  408*.  ca!*e.  Hob.  330. 

Clements   v..  Langhame,  2        Harnies   v.  Micklethwaiie^ 
Lord  Raym.  872.  Barnes,  214. 

(x)  2  Inst.  511. 
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ver  are  the  only  substantial  parts  proceed- 
ing from  the  parties. 

It  is  true  there  must  be  an  original  writ. 
That  writ  must  be  sued  out,  and  be  return- 
able, before  the  entry  of  the  king's  silver 
can  be  made  on  the  same. 

But  this  writ  may,  as  to  fines  levied  in 
the  court  of  Common  Pleas,  be  made  re- 
turnable as  of  a  preceding,  or  as  of  a  subse- 
quent term. 

If  it 'be  returnable  of  a  preceding  term,[  293  ] 
the  fine  will  be  good,  and  may  be  recorded, 
notwithstanding  the  death  of  one  of  the 
parties  during  the  vacatiotiy  and  even  before 
actual  payment  of  the  king's  silver,  so  as 
the  king\s  silver  be  paid  :  and,  as  already 
noticed,  the  king's  silver  may  be  paid  after 
the  death  of  the  party,  unless  prevented  by 
a  caveat  entered  for  that  purpose  at  the 
king^s  silver  office  («/)• 

But  if  the  writ  of  covenant  be  made  re- 
turnable as  of  the  next  term,  or  of  any  par- 
ticular return  in  a  term,  then  the  death  of 
one  of  the  parties  in  the  mean  time,  will,  as 
to  him,  vitiate  the  fine.  As  far  as  he  is 
concerned,  there  is  not  any  longer  a  conusor 
or  conusee  (2). 

The  practice  is  to  take  the  acknowledg- 
ment in  the  vacation,  and  to  have  the  writ 

(y)  Barber  v.  A'wn,  Barnes,         Cases  &  Op.  1  vol.  434. 
218.  (z)  1  Cruise,  48. 

VOL.   I.  Y 
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no  jurisdiction  ;   for    this    reason,  till 
writ  is  returnable,  a  fine  is  not  compl 
The  death  of  the  parties,  either  of  all 
plaintiffs,  or  all  the  deforceants,  before 
writ  of  entiy  is  returnable,  will  avoid 
fine  (p).     But  the  death  of  one  of  sev 
.conusors,  or  of  one  of  several  conusees, 
fore  the  writ  is  returnable,  will  avoid 
[292  ]fineonly  as  against  the  deceased  parly, 
is  sometimes  said  that  the  fine  is  not  c 
plete  till  payment  of  the  king's  silver. 
this  point   it  is  to  be  observed,  thnt 
king's  silver  is  not  payable  till  the  wr 
covenant  is  returnable.     It  cannot  be  < 
sidered  as  paid  at  an  earlier  period.     . 
when  the  party  dies,  after  the  writ  of  c 
nant   is  returnable,  but  before  the  If 
silver  is  paid,  a  caveat  against  the  fiur 
be  entered,  and  the  fine  will  be  stoi 
but  if  the  king's  silver  be  paid,  eve 
the  death  of  "the  party,  on  a  writ  oi 
nant  made  returnable  in  his  life-tii 
fine  will   be  complete,  and  there 
any  means  of  impeaching  it(zp). -  - 

Tlie   acknowlediiment    of  th 
the  principal  act  of  the 
concord  and  the  payment  > 


Iv)    Wright     V.     MwOT    of 
Witkkam,  Cro.  Eliz.  4JJ8». 

dementi    v. 
I.onl  Haj 
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published  after  the  fine  had  been  acknow- 
ledged^ and  the  deed  of  uses  executed. 

A  doubt  is  now  entertained  whether  this 
point  be  law.  The  case  oiSelwyny.  Selwyn 
(c)  appears  to  afford  a  principle,  on  which 
that  doubt  may  be  supported. — Why  should 
not  the  fine  and  deed  of  uses  operate  as  parts 
ofjthe  same  assurance,  and  have  relation  to 
the  deed  of  uses,  as  the  principal  part  of[  295  ] 
that  assurance  % 

.Qn. account  of  the  cases,  concerning  the 
-selation  of  fines,  to  the  return  day  of  the 
ymxit  of  coveniant,  it  will  be  prudent,  wheft  a 
.^Qa  is  levied  to  gain  a  title  by  non-claim, 
janiiEt  feoffment  is  to  be  made  to  acquire  the 
-fr^hpld,  as  a  foundation  for  the  fine,  that 
.tJie,  fine  should  be  so  levied,  that  ^ the  rela- 
tion may  be  subsequent  to  the  date  of  the 
livery  on  the  feoffment. 

A  purchaser,  relying  on  a  fine,  as  the  effi- 
cient part  of  a  conveyance,  by  a  married 
Jtrpman,  or  by  a  tenant  in  tail,  should,  before 
.lie  pays  his  purchase-money,  take  care  that 
tlie  fine  is  acknowledged,  that  the  writ  of 
oovenant  on  which  it  is  levied  is  returnable^ 
.^ild  that  the  king^s  silver  lias  been  paid. 


(c)  2  Burr.  1131. 
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of  covenant  returnable,  sometimes  as  of  the 
preceding,  and  sometimes  as  of  the  suc- 
ceeding term.  This  practice  is  exempt  from 
error ;  for  the  time  when  the  fine  is  acknOw« 
ledged  is  immaterial. 

The  writ  of  covenant,  as  of  a  succeeding 
term,  may  be  returnable  as  of  the  first  day 
of  the  term,  or  any  other  return  day;  and 
[  294]  the  fine,  when  levied,  will  have  relation,  in 
point  of  legal  operation,  to  that  day,  with- 
out any  regard  to  the  time  at  which  the  fine 
was  acknowledged,  or  the  king^s  silver 
paid. 

In  Lloyd  v.  Say  Sf  Sele(d),  a  fine  acknow- 
ledged in  March,  and  recorded  as  a  ftue  of 
Michaelmas  term,  was  allowed  to  be  firee 
from  the  objection  that  it  did  not  make  a 
good  tenant  to  a  writ  of  entry  in  a  recovery 
suffered  of  Michaelmas  term. 

This  doctrine  of  relation  has  been  carried 
89  far,  that  a  conusee  of  a  fine  levied  of  a 
preceding  term,  will  avoid  a  statute  entered 
into  in  the  vacation,  and  before  the  fine  was 
acknowledged  (6)  • 

And  in  Peere  Williams^s  Reports ^  3  voL 
170,  in  a  note,  a  fine  levied  on  a  writ  of 
covenant  returnable  as  of  a  subsequent 
term,  is  considered  as  a  revocation  of  a  will 


(a)  Lfoyd  v.  Say  and  Sele,        (b)  Jeak.  Cent.  250. 
1  Browa,  P.  Ca.  379. 
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published  after  the  fine  had  been  acknow- 
ledged^ and  the  deed  of  uses  executed. 

A  doubt  is  now  entertained  whether  this 
point  be  law.  The  case  oiSelwyn  v.  Selwyn 
(c)  appears  to  afford  a  principle,  on  which 
that  doubt  may  be  supported. — ^Why  should 
not  the  fine  and  deed  of  uses  operate  as  parts 
,of jtbe  same  assurance/  and  have  relation  to 
the  d^  of  uses,  as  the  principal  part  af[  295  ] 
4}iat  assurance  % 

,<i)n. account  of  the  cai^s,  concerning  the 
^p^ilation  of  fines,  to  the  return  day  of  the 
.WWt  of  covenant,  it  will  be  prudent,  wheft  a 
J^is  levied  to  gain  a  title  by  noQ-cIaim, 
jaodja, feoffment  is  to  be  made  to  acquire  the 
^fr^hpld,  as  a  foundation  for  the  fine^  that 
ithCi^ne  should  be  so  levied,  that^the  rela^ 
tion  piay  be  subsequent  to  the  date  of  the 
.livery  on  the  feoffment. 

A.purchs^ser,  relying  on  a  fine,  as  the  effi- 
cient, part  of  a  conveyance,  by  ^  married 
jvpman,  or  by  a  tenant  in  tail,  should,  before 
^lie^p^yshisi  purchase-money,  take  care  that 
.t^>fiue  is  acknowledged,  that  the  writ  of 
cov^pant  on  which  it  is  levied  is  returnable, 
^aQfl  t^hat  the  king's  silver  has  been  paid. 


(c)  2  Burr.  1131. 
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Secondly^  When  a  fine  is  complete  as  opercrt^ 
ing  under  the  statute  of  proclamations. 

By  the  several  statutes  of  proclamations^ 
two  objects  are  to  be  obtained. 

1,  To  bar  heirs  in  tail  (rf). 

2,  To  gain  a  title  by  non-claim  [e). 

1.  To  bar  heirs  in  tail,  there  must  be 
[  296  Jproclamations.  Hence  fines  levied  in  courts 
of  ancient  demesne,  or  in  other  courts,  not 
having  the  power  by  statute  law  of  pro- 
claiming their  fines,  will  not  bar  the  issue 
claiming  under  an  estate- tail  (y*).  These 
proclamations  may  be  made  in  the  life-time, 

^  or  after  the  death,  of  the  conusor  or  conn- 
see  ;  and  even  after  a  claim  has  been  made 
by  the  issue  in  tail  [g) :  and  as  soon  as  the 
proclamations  are  made,  the  operation  of 
the  fine  as  a  conveyance^  conferring  a  good 
title  against  the  heirs  of  the  intail,  has  rela- 
tion to  the  return  of  the  writ  of  covenant. 

In  a  former  part   of  this  chapter  (A),    it 
has  been  considered    by  whom  a  fine  may 

^  be  levied,  so  as  to   bar   the   issue  in   tail. 

'  This  subject  will  be  resumed  and  more 
fully  treated  on  in  a  subsequent  part  (1). 

Itisnot  sufficient,  that  the  person  by  whom 
tlie  fine  is  levied  is  merely  ^parent,  &c.  {J). 

(c/)  Stat,  of  4  II.  VII.  32  H.  (h)  Supra,  218. 

Mil.  (t)   Infra,  306. 

(e)  4  H.  VII.  (.;)  Shep.  T.  20.  Hob.  3S». 

(/)  Hunt  V.  Bourne^  Salk.  Edwards  r.    Rogers,    W. 

33i>.  Jones  456. 

{g)  Parslow^s  case,  3  Co. 
90,  b. 
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He  must  be  an  ancestor  connected  in  pri- 
vity of  estate,  or  of  title. 

2.  To  bar  strangers  by  non-claim,  the 
proclamations  are  an  essential  part  of 
the  assurance.  The  period  of  non-claim 
begins  to  run  from  the  time  when  the  last 
proclamation  is  made.  Of  course  it  is  from 
that  time  that  the  period  of  limitation  pre- 
'  scribed  by  the  statute  of  non-claim  must  be 
computed  ;  unless  perhaps  when  the  fine  is  - 
executory  :  for  when  the  fine  is  executory 
it  has  been  doubted,  whether  the  period  of£  2971 
Qon-claim  will  begin  to  run  till  the  fine  shall 
be  executed  (A:)-  According  to  Lord  Coke, 
the  period  of  non-claim  on  a  fine  at  the  com- 
mon law,  ran  on  an  executory  fipe,  from  the 

•  time  at  which  the  fine  was  levied  (/). 

'  The  proclamations  may  be  void  for  error 
in  them:  as  not  made  at  the  period  prer 
scribed  by  the  statutes  by  which  they  are 
regulated  ;  or    as   made,  according  to  the 

*  entry,  on  a  dies  non  juridicus,  as  on  a  Sunday, 
'-  or  out  of  the  term,   which  is  contrary  t^ 

the  statutes.  Notwithstanding  an  error  iri 
the  proclamation,  the  fine  may  be  good  by 
the  rules  of  the  common  law,  as  a  common 
lav^  conveyance,  or  as  an  estoppel  (/w).     The 

{k)  Per  Lord  Redesdale,  1         (m)  Dyer,  216,  a.  1  BuUt 
Sch.  &  Lef.  228  206. 

.(/)  Co.  Read.  14.     Bat  see 
^lnft.517. 
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issue  in  tail,  however,  are  not  bound  by 
estoppels.  When  the  fine  itself  is  avoided 
for  error,  the  fine  will  lose  its  effect,  under 
^be  statute  of  non-claim,  and  2i\so  the 
statutes  for  barring  entails,  as  well  as  at  thef 
common  law. 

These  observations  must,  as  to  heirs  ih 
tail,  be  understood  to  be  confined  to  error 
in  the  form  of  the  fine  ;  in  short,  to  the 
want  of  an  efficient  fine.  For  though  vi  fin6 
niay  be  avoided  as  to  iStrangers,  and  as  fer 
as  reldtes  to  its  common  la\<r  operation,  hy 
the  p\e^  of  partes  ^nes  nihii,  &c.  or  defeated 
[  298  ]  by  the  entry  of  a  person  who  has  some  right 
independent  of  the  intail,  (as  by  a  tenant 
fot  life  who  was  dissiesedj  ;  or  if  the  heir  itt 
tail  makes  his  claim  after  the  fine  is  levied^ 
and  before  the  proclamations  are  mad^  ;  yet 
in  All  these  instances  the  proclamations^ 
whfen  made,  will  be  a  bar  to  the  issue  (»). 

In  regard  to  persons  to  be  barred  by 
nonclaim,  it  will  be  competent  to  them  t6 
plead,  in  answer  to  a  fine,  that  partei  j^hes 
nihii  habuerunf.  By  that  pleia,  supported  by 
evi<itence,  the  fine,  and,  as  a  consequence, 
the  effect  of  the  proclamations  will  he 
avoided. 


(n)  Hunt   V.    Kink,    Cro.        Pursltfto^s  c^ie.  3Cb.90ib. 
Eliz.  &89,  610. 
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9.  The  difference  between  a  Jine^^  af  a  cqu'- 
veyance^  an  e&toppel^  a  bar  to  isfue  in  taih  and 
a  bar  under,  the  statute  of  non^claim^  is  now 
to  be  considered. 

First,  as  a  conveyanf^e. 

A  fine,  as  a.  conv^ance,  must  proceed  from 
the  seisin  of  the  party.  It  is  in  general 
use  as  a  conveyance  by  a  married  woman. 
On  account  of  her  coverture,  she  is  not 
competent  to  convey  without  some  act  of. 
record,  on  which  she  may  b^  priyate^ly 
examined. 

When  a  fine  ia  levied  by  a  tejaant  in  fee/ 
it,  like  every  other  ordinary  convey appe, 
merely  passes  the  estate  vested  in  the  party. 
When  levied  by  a  tenant  in  tail,  it  passes  ^ 
base  or  determinable  fee  {0),  except  when  he[  299  ] 
has  an  esitate-tail  in  possession.  In  the  ex* 
cepted  dase,  instead  of  operating  a^  a  cour 
veyance,  it  discontinues  the  estate-tai|,  and 
passes  the  fee-simple  under  a  new;  titl^  {p). 

If  the  tenant  in  tail  has  previously  con-  "* 
veyed  a  base  fee,  his  fi,ne,  as  a  distinct  as.^ 
surance,  operates  rather  as  a  confirmation 
or  release,  in  extinguishment  of  the  intajl, 
tlian  as  a  conveyance.  ISTo  d^scontinu?M?ce 
wili  under  these  circumstajaces  be  eifected  (q). 
That  the  tenant  in  tail  is  no  longer  seised 

(9)  S^i/n^our's  cg^e,  10  Co,  Driver  v.   flusset/y    1    H. 

^.                           "  Blackst.  29Q.     ' 

ip)  Dae  V.   JVhiteheady  2  [q)  Seyimy,r*s  case,  10  Co. 

Burr.7p4.  05. 
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by  force  of  the  iiitail,  is  the  ground  of  this 
distinction.  No  other  tenant  in  tail,  except 
a  tenant  of  an  estate-tail  in  possession, 
can  create  a  discontinuance.  For  this  rea- 
son, a  tenant  of  an  estate-tail,  after  a  sub- 
sisting estate  for  life,  cannot  discontinue 
the  estate-tail,  even  although  the  tenant  for 
life  join  in  the  fine  (r). 

But  when  a  lease  and  release  are  made  by 
a  tenant  in  tail,  and  a  fuie  is  afterwards 
levied,  in  pursuance  of  a  covenant  contain- 
ed in  the  indenture  of  release,  and  as  part 
of  the  same  assurance,  the  fine  will  be  a 
discontinuance  {s). 
I  300  ]  A  fine  by  tenant  for  his  own  life,  if  the 
limitation  in  the  fine  be  confined  to  the 
period  of  his  life,  will  operate  merely,  and 
simply,  as  a  conveyance,  and  not  as  devest- 
ing the  remainders  or  reversion. 

So  a  fine  by  a  tenant  for  life  in  remainder, 
after  another  estate  for  life,  importing  thc5 
grant  of  a  larger  estate,  may  cause  a  forfei- 
ture, but  cannot  devest  any  estate,  when 
the  owner  of  the  prior  estate  continues  in 
possession  {t). 

But  if  tenant  for  his  own  life  in  posses- 
sion levy  a  fine,  which   imports  to  convey 

-   (r)   Driver  v.    Hussey,   1  [t)  Carhampton    v.      Car^ 

H.  Blackst.  269.  Hampton.  1  Irish  Term  Rep. 

Bredon's  case,  1  Co.  76.  567. 

(s)  Doe  V.    Whitehead,  2 
Burn  704. 
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an  estate  in  fee,  in  tail,  or  for  another  life, 
it  will  operate  to  devest  the  estate  of  those 
in  remainder  (u).  Of  course  it  passes  a  tor- 
tious estate,  and  turns  the  estate  of  those 
in  remainder  or  reversion  into  a  right  of 
entry.  On  this  point  Mr.  Sergeant  Williams, 
in  one  of  his  very  useful  notes,^  observes  (to). 
It  seems  to  be  an  established  rule,  that 
an  actual  entry  is  necessary  to  avoid  a 
fine,^^  (with  proclamations  it  must  be  un- 
derstood) *'  levied  by  tenant  for  life. 
However,  in  the  case  of  Doe,  lessee  of 
Compere  v.  Hicks,  it  was  said  by  counsel 
in  argument,  that  doubts  had  been  enter- 
tained, whether  a  fine,  levied  by  tenant 
for  life,  had  any  operation.  But  however 
such  doubts  may  have  arisen,  there  seems  [  301  ] 
"  no  foundation  for  them/^ 

Let  it  be  remembered  that  the  fine  of  a 
tenant  Jor  years,  a  copyholder,  or  owner  of 
any  chattel  interest,  has  not  any  operation 
on  the  freehold.  Unless  the  freehold  be  v 
acquired  by  means  of  a  feoffment,  no  estate 
will  be  devested.  Any  attempt  to  set  up 
the  fine  as  a  bar,  may  be  answered  by  the 
plea  oi  partes  Jinis  nihil  habuerunt  (w). 
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(u)   Focus     V.    Salisbury y  Fermor*s  case,  3  Co.  77,  • 

Hard.  400.  Co.  Litt.  251,  a,  b.  Smith  v.  Parkhurst,  18  Vin, 

(tf)  1  Saund.  319.  413.         .-« 

\w)  Focus    V.     Salisbury y  / 

Hard.  4100,  {; 
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,  Secondiifi  Estoppel. 

As  often  bs  a  fine  is  levied  by  a^  person' 
who  ha&  no  estate  or  seisin^  it  may  operate 
as  an  estoppelr :  in  other  words^  as  a  conclu*-. 
sion,  on  any  rights  he  might  otherwise  have 
had,  or  on  any  claim  he  might  otherwise 
have  asserted. 

Thus  a  fine  levied  by  a  person  who  after- 
wards becomes  heir,  will  be  an  estoppel  to 
his  claim  as  heir ;  and  yet  a  release  by  him 
by  deed,  white  he  had  merely  a  hope  or 
chance  of  succession,  would  not  have  barred 
his  title  (.r). 

So  a  fine  levied  by  a  person  who  has  a 
contingent  interest  will,  in  some  cases,  bar  ; 
in  others,  bind  that  interest  (y). 

And  if  a  person  who  has  merely  a  right 
of  entry,  as  a  disseisee,  or  a  right  of  action 
as  a  discontinuee,  levies  a  fine  to  a  stranger ^ 
the  person  in  possession  may  take  advan- 
tage of  this  fine,  to  preclude  the  party  frooii 
claiming  the  land  in  opposition  to  his  own 

On  the  authority  of  Vick  v.  Edwards  (a), 
there  was,  at  one  period,  a  prevailing  prac- 
tice, to  require  a  fine  from  two  persons, 
when  an  estate  was  limited  to  them  and  the 
survivor  of  them  and  his  heirs,  in  the  hopes 

(«)  Sir  Marmad.    WivelVs  (y)  Weale  v.  Lower,  Pol- 
case,  Hob.  45.  1  Roll.  Abr.  lexi.  54. 
4S2.  (S.)  pi.  2.  («)  Buckler's cHse,2Co.bb. 

Morse  V.  Faulkner,  I  Amir.  (a)  5  P.  W.  372. 
11.  3.  T.  Rep.  365. 
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of  acquiring  the  fee  by  means  of  the  estop^r. 
On  that  practice  the  following  observations 
may  be  deemed  relevant.  They  have  ihore 
thai!  OThoe?  been  alfowe<*  their  weight  in 
practice,  by  gefitlemeiv  in^  whose  opinion 
cG^ftdeAcd  is  deservedly  placed. 

'*  Tb#  ftiore  this  title  is  contridered,  the 
"  tfMte  reason  there  ii?  to  be  satisfied  that 
**  it  i^  neither  ]tiafketaA>l:e,  nor  can  be  ac- 

# 

^'  citfptedwHhsalefty,  either  by  a  mortgagee, 
^  or  »  potchoset,  if  the  conclusion  drawn 
^  in  a  k(rtti6t  op)ftio«,  that  tht  fine  levied 
**  by  J.  N.  and  A.  hi*  wife,  extingnished 
^*  thdlf  cofltingent  renaaiftder  in  fee,  be  well 
**  founded.  Now  that  the  remainder  was 
'*  extinguished  saetns  to  flow  from  the  na- 
ture atid  operation  of  dnes^  and  tlie  prin- 
ciple of  tenures,  and  to  be  a  direct  conse- 
quence of  the  sixth  resolution  in  Buck^  [  303  ] 
ler^i  case,  2  Co,  55,  a.  and  from  Weak 
'*  and  Lonier^  Pollexfen,  54,  and  Moor's 
**  case^  Palmer,  365.  It  was  resolved  in 
'*  the  first  of  these  cases,  that  if  the  dis- 
**  seisee  levy  a  fine  to  a  stranger,  the  dis-  ' 
**  Seisor  shall  hold  the  land  for  ever ;  for 
"  the  disseisee  against  his  own  fine  cannot 
'*  claim  the  land,  and  the  conusee  can- 
*'  not  enter.  The  right  which  the  conusor 
'*  hid  cannot  be  transferred  to  him,  but 
the  right^by  the  fine  is  extinct,  whereof 
the  disseisor  may  take  advantage.  And 
^'  iA  the  6ec()nd  of  these  cases,  that  if  the 
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*^  fine  had  been  levied  by   Thomas  in  fee, 
*'  this  would  have  barred  the  estate  of  the 
heir,  destroyed  the  contingent  use,  and 
operated  to  the  benefit  of  the  possession, 
*'  as  the  fine  of  a  disseisee  to  a  stranger.    In 
the  third  case,  baron  and  feme  were  te- 
nants in  special  tail,  with  remainder  to  A. 
in  tail  ;  the  baron  discontinued  and  died  ; 
then  the  wife  levied  a  fine  ;  and  it  was 
resolved  that  there  was  a  discontinuance, 
and  that  the  fine  had  strengthened   the 
discontinuance,  so  that  the  feme  could  not 
enter,  nor  be  remitted.     Upon  the  same 
principle,  a  feoffment  by  a  person  who 
has  a  mere  right  or  title  of  entry,  though 
made  to  a  stranger,  will  extinguish  that 
title.     Sir  Moyle  Finches  case,  6  Co.  70. 
The  only  authorities  in  opposition  to 
r  gQ^  -j"  this  doctrine,  are,    first,   the  dictum  in 
March,  p.  105,  and  that  opinion  is  found- 
ed on  other  cases,  which,  properly  under- 
stood, do  not  authorise  the  opinion  ;  and, 
secondly,  the  opinion  of  Lord  Talbot^  in 
Vick  V.    Edwards^    3  Peere  Wms.   372. 
This  latter  opinion  proceeded  on  reason- 
ing which  it  is  impossible;  to   support ; 
for  in  the  first  place,  though  it  be  true 
that  the  contingent  interest  of  the  heir  of 
*^  the  surviving  trustee  would    be  bound 
'*  by  the  fine  of  his  ancestor,  it  does  not  fol- 
^*  low  that  the  title  of  the  trustees  would  not, 
**  as  to  the  fee,  have  been  extinguished  by 
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*^  the  operation  of  their  fine  :  arid  if  extin- 
**  guished^  the  joining  of  the  testator^s  heir 
••  was  necessary,  not  only  for  supplying  the 
"  want  of  proving  the  will,  but  to  pass  the 
"  fee  vested  in  him  as  the  heir.     And  when 
'^  the  Chancellor  relied  on  Wealc  and  Lower, 
as  a  case  where  a  fine  was  adjudged  ,to 
pass  an  estate,    not   vested,   by  way  of 
estoppel,  and   to  convey  the  interest  of 
•'  such  estate,  which  accrued  by   the  con- 
**  tingency  happening    afterwards,    he  did>^t 
**  apply  that  case  with  his  usual  judgment 
*'  and  nice  discrimination. 

**  The  case  of  Weale  and  Lower^  so  fir 
from  supporting  this  proposition,  as  ap- 
plicable to  the  facts  in  Vick  and  Edwards^  ^ 
and  the  purpose  for  which  it  was  adduced, 
**  is  founded  on  a  distinction  between  a 
fine  sur  concessurent  for  years,,  which,  . 
from  its  partial  operation,  binds  the  in- 
terest, when  it  shall  vest,  instead  of  extin-  [  305  ] 
guishing  the  title,  and  a  fine  sur  conu^ 
zance  de  droit,  &c.  or  other  fine  which 
extends  to  the  whole  fee,  and  which,  as  it 
"  cannot  pass  the  right  to  the  fee,  is  held  to 
operate  by  way  of  extinguishment.  In 
short  it  should  seem,  the  fine,  as  being  a 
public  document,  of  which  a  stranger 
may  take  advantage,  enables  the  person 
in  possession,  (in  other  words  the  person 
"  who  has  the  seisin  or  estate,)  to  resist  a 
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'  ^^  claim  by  the  conusee  of  the  fine^  op^the 
*^  ground  that  the  conusor  had  not  .any 
^*  estate  ,which  he  could  transfer :  aod  to 
"  resist , the  .claim  of  the  conusor  or  his 
"heirs,  by  showing  that  jthe  conusor  vhas 
"precluded  himself  aijd  .his  ,heirs,  of  all 
"  title  which  might  Qther;ti^ise  Ij^ve  .^en 
"  claimed  by  them.'^ 

Sometimes  a  fine  operative  by  wny  of 
estoppel,  is  levied  to  another  ,apjd  his  heirs, 
and  embraces  the  fee  ;  at  other  times  it  is 
confined  to  ^  term  for  years.  Wh^n  .the 
fine  extends  to  the  fee,  the  right  \%  wholly 
extinguished  ;  .at  least  there  is  a  cpmplete 
^^/'i.^^o^ estoppel  against  iiib).    ,Bijt  when  ^  fipe.is 

^^'^  for  years,  it  is  , an  estoppel  only  dfiring  the 
term.  It  binds  the  estate,  when  it  vests, 
without  concluding  the  titje  to  the  fee  (c). 

[  306  ]  From  these  deductions,  it  follows,  that 
there  are  many  cases  in  which  a  fine,  $ur  con^ 
cesserunt  for  years,  m^y  be  recommended, 
when  it  would  be  extremely  injuripjas  to 
conclude  the  title  by  a  fine  of  the  in)ieri- 
taiice.  This  is  particularly  the  case  ,when 
there  is  a  contingent  interest  of  inheritance ^ 
or  ^,  joint-tenancy  of  the  inheritance  :  and  it 
is  an  object  that  the  contingent  inheri^anoe 
shall  not  be  destroyed  ;  or  tliat  the  joint* 
tenancy  shall  not  be, severed. 

(6)  Buckler's c»Be,2 Co. f»b.         (c)  Weaie  v.  Lower,  Pbl- 

lexf.w66. 
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Thirdly y  As  a  bar  to  the  heirs  in  tail. 

The  bar  of  the  heirs  in  tail  depends  on 
the  statutes  of  4  H.  VII.  and  32  H.  VIII. 
■That  the  heirs  in  tail  may  be  barred,  it  is 
^necessary  only,  that  a  fine  should  be  levied 
by  an  ancestor,  and  duly  proclaimed.  The 
fine  may  be  effectual,  whether  the  person 
'i)y  whom  it  is  levied,  has  a  vested  estate  in 
possession,  reversion  or  remainder  {d)  ;  a 
contingent  interest  (e)  ;  or  only  a  title  oi 
entry,  or  of  action  {f) ;  and  the  fine  6f  a 
person  within  the  line  of  the  intail  will  bar 
his  own  issue,  even  though  the  fine  should 
'-  be  levied  before  the  intail  descend  on  him 
(g),  or  should  be  levied  after  alienation  {h). 
It  will,  under  these  circumstances,  even  bar  [  307  ] 
'alt  collaterals,  claiming  under  the  same 
intail,  so  as  the  right  of  the  intail  devolve 
to  the  person,  or  some  one  of  his,descend- 
ants,  by  whom  the  fine  is  levied  ;  or,  in 
other  words,  so  as  he  or  some  one  of  his 
issue  become  heir  de  facto  to  the  intail  (i)  ; 
and  the  issue  in  lineal  descent m^Y  be  barred 
by  the  fine  of  their  parent,  being  within 
the  extent  of  the  gift  in  tail,  although  the 
parent  never  becomes  the  heir  {j). 

{d)  Co.  Litt.  872.  Case  of  {g)  Hob.  285.  Jenk.  Gent. 

Fines,  3  Co.  84.  275. 

Jenk.    Cent.    274.      Shep.  (A)  3  Co.  90.  a. 

Touch.  25.  (i)  Hok».  268,  832,    Jenk. 

(e)  Grant's    case,    10    Co.  Cent.  274. 

^,a.  [j]  Archer's  c»ae,  3  Co.  90. 

(J^)  Zouch  r.  Bam  field,  3  a.  Mackwilliam*s  case. 

Co.  88, 90,  a.  Jenk.  Cent.  275.  Hob.  333>  Moor  252,  contra. 
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Oa  this  construction  of  the  statutes,   a 
•  fine  levied   by  one  ancestor  alone  (A:),  when 
the  gift  in  tail  is  to  both  parents,  will  be  a 
bar  to  the  issue,   so   as  to  extinguish  the 
intail.     At  the  same  time,  that  the  heirs 
are  barred  under  these  circumstances,  the 
fine  will  not  aflfect  the  interest  of  the  other  * 
ancestor,  further  than  to  take  from  the  estate- 
tail  its  descendible    qualities.     The  other 
ancestor  will  have  a  base  or  determinal^le 
fee,   instead  of  an  estate-tail.     The  oth6r 
collateral  qualities,  as  the  right  of  suffering 
a  common  recovery,  will  remain  ;  and   the 
estate  of  the  other  ancestor  may  descend  to 
the  issue  as  his  general  heir,  though  not  as 
heir  to  the  intail.  The  sole  effect  of  the  fine 
is  to  preclude  the  issue  from   claiming  as 
issue  in  tail.     But  a  fine  by  ^,  father  when 
the  gift  is  to  the  mother,   and  her   heirs  of 
[  308] her  body   begotten  by  the  father,   will  not 
bar  the  intail.     He  is  merely  a  parent ^  riot 
an  ancestor.     The  lands  are  not  intailed  on 
him.     He  is  named  merely  to  describe  those 
particular  heirs  of  the  body  of  his  wife,  wlio 
are  within  the  scope  of  the  intail. 

So  a  gift  to  a  man  and  his  heirs  of  his 
body,  will  enable  the  son,  after  the  death 
of  the  father,  to  bar  the  intail,  so  far  as  to 
exclude  his  brothers  and  sisters,  and  their 

(A;)  BeaumonVs  case,  9  Co.   138.   Baker  v.    WilliSy   Cro. 
Car.  476. 
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issue,  as  well  as  his  own  issue  (/) ;  but  unless 
the  intail  had  descended  on  Ijiimorhis  issue^ 
his  brothers  or  other  collaterals  would  not 
b^  barred   by  his  fine  if  levied  in  the  life- 
time of  the  donee  (;w).     So  when  a  gift  is 
made  to  a  man  and  the  heirs  males  of  his 
body,  with  remainder  to  him  and  the  heirs 
.  females  of  his  body  ;  a  fine  levied  by  him 
will  bar  both  estates  tail.     He  is  the  ances-* 
tor  to  both  intails.     But  when  a  gift  is  made 
to  a  man,  and  the  heirs  males  of  his  body, 
with  remainder  to  him  and  the  heirsye;«a/^* 
of  his  body,  and  he  dies,  leaving  a  son  and  a 
daughter;  a  fine  levied  by  the  son,  though  it 
will  bind  his  own  issue,  will  not  bind  his  sis«^ 
ter  or  her  issue ;  for  each  of  the  children 
has  a  distinct  estate^^tail,  and  the  daughter, 
and  her  heirs,  are  to  take  the  estate  in  tail 
female,  independently  of  the  son  or  of  his  issue 
(n).     So  if  limitations  are  made  in  favor  of 
the  first  and  other  sons,  successively,  in  tail, 
a  fine  levied  by  the  elder  son  or  his  issue,  [  3O9I 
will  not  by  force  of  the  statutes  of  procia* 
mations  bar  the  younger  sons  or  their  issue. 
£ach  son  has  a   distinct  intail ;    and  the 
younger  sons  and  their  issue  do  not  claim 
under  the  same  intail  which  gave  an  estate-  , 
tail  to  the  person  by  whom  the  fine  is  levied, 

(/).Co.  Litt.d72,  a.  Cro.    Car.    434.    Hob.   258, 

(m)  Bradstock  T.  Scovell,     333. 

(n)  Shep.  T.  20. 

VOL.    I.  '  Z 


310  ON    FINES* 

though  they  claim  under  the  same  will  or 
settlement-     Also,  though  on   a-  d liferent 
ground,  a  fine  by  a  younger  brother  or  his 
issue,  will  not  bar  the  elder  brother  or  his 
issue  claiming  under  the  same  intail ;  nor  , 
will  the  fine  of  the  elder  brother  or  his  issue 
bar  the  younger  brother  or  his  issue,  unless 
the  elder  brother  or  his  issue  becomes  heir 
to  the  intail,  either  before  or  after  the  fine 
is  levied  (a).     So  a  fine  levied  by  a  sister  or 
an  uncle,  who  is  pro  tempore,   the  heir  in 
tail,  will  not  bar  a  more  immediate  heir,  who 
afterwards  comes  into  existence  [p). 
•    From  these  points,  it    will  he  collecled, 
that  a  fine  may  be  levied  with  effect  so  as  to 
bar  the  intail,  when  a  recovery  could   not 
be  suffered  to  bar  it  effectually. 


Fourthly  J   As  a  Bar  by  Non-claim. 

That  a  fine  may  operate  as  a  bar  by  EK>n-* 
claim  it  must  be  duly  proclaimed.  It  is 
essentia]  also  that  one  of  the  parties  should 
bare  an  estate  of  freehold,  that  the  plea  of 
paries  Jinis  nihil  kabuerunt,  may  not  be  rele-^ 
[  310]  vant ;  with  the  exeception,  that  an  equitable 
freehold  in  one  of  the  parties,  will,  it  should 
seem,  be  suflficient  to  support  the  fine  against 

(o)  Hob.  258,  333.  (p)  Hob.333.Shep.ToiM:B. 

25. 
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pefSODS  claiming  under  equit&bld  r^fliftiiH 
der*^  &c.  Such  estate  of  freehold  may  be 
either  in  poflsession^  remainder^  or  reter^ 
iion. 

Id  Sulvm  v.  Clerk  [q)  the  conusor  in  the 
fine  bad  an  estate  in  reversion^  expectant 
<m  his  own  lease  for  life  made  by  disconti-^ 
fittance^  and  the  fine  operated  by  nonclaim 
to  bar  the  reversion  in  fee  under  the  right-^ 
All  seisin.  There  are  other  o^es  of  the 
like  description^  in  which  also  the  like 
decision  was  pronounced.  In  all  these 
cases  the  estates  to  be  barred  were  devested , 
ticforft  the  fine  was  levied ;  as  when  a  dissei^ 
sor  made  a  lease  for  life  and  afterwards  levied 
a  fine  (r) ;  or  a  discontinuor^  by  means  of 
a  particular  estate^  had  gained  a  new  rever-^ 
sion  by  wrong.  Arme  Twisfs  case  {$)  in- 
volves the  same  considerations. 

That  a  fine  may  operate  by  nonclaim, 
there  must  also  be  an  adverse  possession, 
ttnderstood  with  the  qualifications  which 
have  been  noticed  in  a  former  part  of  thitf 
chapter  (/)• 

10.  On  what  Fines  Uses  may  be  declared. 


On  every  fine  which  transfers  an  estate, 
even  on  a  fine  sur  grant  et  render,  uses  may 

(f )  Cro.  Our.  1S6L  (j)  Shep.  Tpodu  27. 

(r)  Co.  litt.  90a.  a.  (I)  Sapra,  IM. 
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,  be  declared  (n).  By  the  render  a  coxnmofi 
law  seisin  is  transferred^  and  a  declaraliod 
of  uses  will  be.  valid.  It  seldom  faappensi 
that  a  fine  sur  grant  et  render  is  levied  ta 
uses.  When  uses  are  to  be  declared,  ^  all 
that  can  be  accomplished  by  the  render  in 
the  fine,  or  by  the  render  united  with  the 
declaration  of  uses,  may  be  accomplished  by 
the  declaration  of  the  uses  alone.  On  this 
point  it  is  observable,  that  the  question 
has  been  raised,  whether  uses  inay;.be  de- 
clared on  the  estate  rendered  by  a  fin^,  and 
that  question  has  been  decided  in  favor  of 
the  declaration  of  uses.  A  case  in  Clayton^ $ 
Reports,  which  may  seem  to  the  contrary, 
is  reconciled  by  considering  the  interval 
which  elapsed  as  affording  the  conclusion 
that  the  grantee  in  the  render  took  to  his 
own  use. 
[311]  That  a  common  law  seisin  passes,  and 
that  there  is  a  declaration  of  uses,  are  the 
two  essential  circumstances  to  call  the 
statute  of  uses  into  operation.  When  no 
estate  passes  by  the  fine :  ,when  its  opera^-^ 
tion,  instead  of  passing  an  estate  is  to  re- 
lease a  title,  or  extinguish  a  right ;  then  no 
uses  are  admissible.  In  short,  there  is  not 
any  estate  to  supply  a  seisin  to  these  uses* 

[u)  Moor.  45.  Poph.  105. 
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11.  By  whom  Uses  may  be  declared. 

Whoever  conveys  an  estate  by  fine  may 
^6dare  the  uses,  to  the  extent  of  his  owner- 
ship under  the  estate  ^e  conveys  (i?).  Thus 
tenant  for  life  may  declare  the  uses,  during 
Bis  estate  for  life  ;  tenant  in  tail  may  declare 
the  uses  of  the  fine  so  long  as  the  estate 
which  passes  from  him,  shall  continue  ;  and 
tenant  in  fee-simple  may  declare  the  uses 
of  that  estate  ;  and  the  tenant  of  a  remote 
estate  in  remainder  or  reversion,  may  de- 
clare the  uses  of  such  remote  interest ;  and 
each  of  several  joint-tenants,  tenants  in 
common,  and  coparceners  (w),  may  declare 
the  uses  of  the  fine  as  to  his  particular  share. 
When  several  persons  join  in  a  fine,  and  in 
the  declaration  of  the  uses,  the  uses  will  [312] 
proceed  from  each  person,  and  depend  on 
his  estate,  according  to  the  nature  and  rela« 
tive  degree  of  his  ownership.  Thus  if 
tenant  for  life,  with  remainder  to  another 
in  tail,  with  remainder  to  another  in  fee, 
join  in  a  finej  and  in  a  declaration  of  the 
uses,  the  uses  will  proceed  from  the  tenant 
for  life  during  his  interest  :  from  the  tenant 
in  tail  during  the  continuance  of  the  owner- 
ship  under  the  intail ;  and  from  the  owner 
of  the  fee,  after  the  ownership  under  these 

(t^)  B€€kmtK'sc9sej2Co.67.         (w)  2  Co.  58,  a*  Palra.  406. 
DottgU  Rep.  25.  3  P.  W.  210. 
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particular  estates  is  determined,  and  in  the 
mean  time  subject  thereto.  By  this  distri- 
hutioD  the  persons  claiming  under  the  uses, 
wUl  have  a  title  in  the  same  manner  as  if  it> 
was  derived  under  a  joipt  conveyance,  made 
by  the  tenant  for  life,  the  remainder  mau  in 
taiU  and  the  remainder  man  or  reversioner 
in  fee  ;  and  under  such  joint  conveyance 
there  is  not  any  merger,  notwithstanding 
there  is  an  union  of  estates  (x). 

.  The  next  rule  is  that  one  person  cannot, 
declare  the  uses  of  a  fine,  levied  by  another* 

Thus  if  two  joint-tenants  concur  in  levy-» 
ing  a  fine,  neither  of  them  singly  can  declare 
the  uses  of  more  than  his  share  (3^). 

The  same  point  is  equally  applicable  to 
coparceners,  and  tenants  in  common. 
\  So  when  tenant  for  life  and  the  remainder- 

[313]  man  in  fee,  join  in  a  fine,  a  declaration 
of  the  uses  by  one  of  them,  will  not  supply 
the  want  of  a  declaration  of  uses  by  the 
other  (z). 

And  where  tenant  for  life,  a  tenant  iu 
tail,  and  a  tenant  in  fee,  joined  in  a  fine,,  a 
declaration  of  uses  by  the  tenant  for  life, 
and  tenant  in  tail>  bad  no  operation  on  the 
Uiies  of  the  ultimate  remainder  in  fee.  The 
U$e  of  that  estate  resulted  to  its  former 
owner,  for  want  of  a  declaration  by  him  (a). 

(x)  Bredon's  case,  1   Co,  76.  {z)  Dougl.  25. 

^Vqioirf'A  ca««^«C%,  H.  ^  Kpj^  1,  JP«|ihm»»Qmcl. 

(y)  2Co.58,a.       _  U.  ; 
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And  on  principle^  a  ifine  levied  by  a  person 
who  has  an  estate,  and  one  who  ha$  merely  b, 
ri^toor  title^will  operate  as  an  extinguish^^ 
ment  of  the  right,  and  leave  the  uses  com<r 
pletely  in  the  power  of  the  owner.  And 
under  a  fine  by  the  owner  and  a  stranger, 
the  uses  will  result  to  the  owner  alone,  or 
he  alone  may  declare  them  {b). 

To  the  general  rule,  there  is  an  exception, 
or  rather  the  semblance  of  an  exception, 
arising  from  the  peculiar  connexion  between 
husband  and  wife,  when  a  fine  is  levied  by 
them,  of  lands  which  they  hold  in  right  of 
the  wife.  The  rules  respecting  the  uses 
of  their  fine  are, 

l«t.  The  wife  alone  cannot  declare  the 
uses  of  her  fine  {c). 

2d.  The  husband  alone  cannot  declare  the  [  314] 
uses,  against  the  consent  of  his  wife,  appear- 
ing by  deed,  or  by  any  act  in  pais. 

-3d.  The  husband  alone  may  declare  the 
uses,  unless  his  wife  disagrees  to  these  uses 
during  the  coverture  {d). 

4th.  They  may  jointly  declare  the  uses. 

5th.  When  there  are  several  declarations 
by  them,  and  they  are  different,  these  uses, 
as  far  as  they  are  different,  will  be  void  (e). 

But  as  far  as  they  agree  in   declaring  the 

.  (5)  Becket's  case,  2  R.  A.  (d)  Ib'd, 

[c]  Beckwith's   case,  2  Co. 
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uses  of  the  fine,  either  as  to  part  of  the 
lands,  or  as  to  part  of  the  estate  of  the  lands, 
-so  far  the  uses  will  be  good.  They  will  be 
rejected  only  so  far  as  there  is  a  variance 
in  their  several  declarations.  If  they  dis* 
agree  in  declaring  the  use  of  the^V^^  estate 
of  any  part  of  the  lands  ;  all  the  ulterior 
uses  declared  of  that  part,  notwithstanding 
they  concur  in  the  declaration  of  these  ulte^ 
rior  uses,  will  be  void;  This  is  all  that 
was  decided  in  Beckwith^s  case ;  though  the 
conclusion  drawn  from  that  case,  has  been, 
that  the  first  use  will  be  void,  although  the 
husband  and  wife  agree  in  declaring  that 
use,  provided  they  differ  in  the  ulterior 
uses.  It  will  be  difficult,  however,  to  sup- 
port that  inference  from  Beckwith^s  case  ; 
and  still  more  difficult  to  reconcile  it  with 
[  315  Jprinciple.  It  is  true  Lord  Coke  calls  the 
attention  of  the  reader  to  the  distinction 
bietween  an  agreement  in  the  uses  declared 
by  the  husband  and  wife  of  part  of  the  iand 
and  of  part  of  the  egtate  :  but  taking  this 
distinction  with  its  context,  it  must  be 
understood  as  referable  to  the  particular 
case  of  a  variation  in  the  first  use,  from  the 
legal  impossibility  of  there  being  such  a 
reversion  as  the  wife  intended  to  reserve, 
or  such  a  remainder  as  she  intended  to  limit, 
if  her  husband's  declaration  of  the  use  were 
y  to  be  established.      The   language  of   the 
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resolution  more  clearly  leads  to  this  con- 
clusion^  or  rather  interpretation  of  the 
context.  AH  that  is  said  in  reporting  the 
resolution  is  to  this  effect : 

Although  the  variance  was  in  the  first 
particular  use,  (the  wife  limiting  it  to 
^^  herself  only  for  her  life,  and  the  husband 
limiting  it  to  him  and  his  wife  for  their 
lives,)  and  all  the  other  uses  in  remainder 
*'  limited  in  both  the  indentures,  are  ac- 
'*  cording  to  both  their  consents,  yet  all 
"  the  uses  are  void.  But  if  there  be  two 
"joint-tenants,  or  two  having  several  es- 
^^  tates,  and  they  join  in  a  fine,  and  one 
^^  declare  the  use  in  one  manner,  and  the 
*'  otlier  in  another  manner,  the  same  is 
"  good  for  each  of  their  parts  ;  for  the 
"  declaration  of  the  use  shall  be  directed 
**  and  governed  according  to  their  estates 
•*  and  interests.  But  between  husband  and 
^*  wife,  the  estate  is  only  in  the  wife,  andso[  316] 
"  is  the  difference.  But  if  the  husband  and 
"  wife  agree  in  the  limitation  of  the  use  of 
V  part  of  the  land,  and  vary  in  the  limita- 
"  tionforthe  residue  of  the  land,  it  is  good 
"  for  part,  and  void  for  the  residue.  So  '  " 
**  note,  reader,  a  difference  between  va- 
*^  riance,  touching  the  limitation  of  the  use 
"  of  part  of  the  estate  of  the  land,  and  touch- 
**  ing  the  limitation  of  the  use  of  part  of' the 
"  land  itself.^' 


317  ON   VINBS. 

Now  in  this  resolution,  there  is  not^  a  sm^ 
gle  syllable  which  denies  the  validity  of 
the  declaration  of  the  uses,  when  the  hus^ 
band  and  wife  agree  in  limiting  an  estate 
for  life  to  A,  though  they  do  not  agree  in 
the  limitation  of  the  ulterior  uses.  The 
language  of  Lord  Bacon  is,  if  they  sever, 
then  it  is  good  for  so  much  of  the  inherit- 
ance, as  they  concurred  in  (/*). 

When  the  wife  agrees  with  the  husband 
in  the  limitation  of  the  ulterior  uses,  but  ^ 
differs  from  him  in  limiting  the  first  use.  It 
is  possible,  and  even  probable,  that  all  the 
ulterior  uses,  unless  they  contravene  the 
'  rule  against  perpetuities,  may  be  support- 
ed as  springing  uses. 

12.  O/*  resulting    Uses. 

It  is  also  to  be  observed  that  as  far  as  no 
uses  shall  be  declared,  or  the  use  of  the  fee 
shall  be  limited  in  contingency  (g*),  the  use 
will  result  to  the  forQier  owner,  according 
to  the  estate  he  had  at  the  time  of  levying 
the  fine.  Or  if  several  persons  who  have 
£  317  ]distinct  estates,  as  tenant  for  life  and  re- 
madnder-man  in  fee,  or  asjoint-4;enantS'Who 
hold  to  them  and  the  heirs  of  one,  join  in 
a  fine,  without  declaring  any  uses,  the  uses  ^ 

• 

(/)  Bac.  on  Uses,  67.  {g)  2  Roll.  Abr.  789.  2  Cq.  i 

68. 
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will  result  according  to  the  former  owner- 
ship, (h)  The  exceptions  are,  that  no  use 
will  result  on  a  fine  sur  grant  et  render  or  on 
the  grant  of  a  particular  estate  (i) ;  and  that 
the  conusee'in  a  fine  may  aver  an  use  in 
himself,  or  more  correctly  speaking  exclude 
the  resulting  use,  notwithstanding  there  is 
not  any  express  declaration  (J) ;  and  also 
that  a  tenant  in  tail,  instead  of  having  his 
old  estate-tail  under  a  resulting  use,  will 
have  a  fee-simple,  in  case  the  fine  operates 
as  a  discontinuance  ;  and  a  base  or  deteiv 
minable  fee,  in  case  the  fine  operates  merely 
and  simply  as  a  conveyance. 

The  books  are  involved  in  some  obscurity 
on  this  point.  They  say,  the  fine  shall 
enure  to  the  old  or  former  uses  {k). 

These  book  are  to  be  understood  with 
the  qualification  that  the  uses  result  accord- 
ing to  the  former  ownership,  and  not  so  %s 
to  revive  the  in  tail.  This  point  has  been 
expressly  decided  as  to  recoveries,  and  is 
equally  relied  on  as  to  uses  resulting  from  a 
fine(^. 

Suppose  a  tenant  in  tail  and  the  owner 

{k)  2  Co.  M.  Ma.  4a  652.  Jrgol  r.  Chtmy,  Uteh 

(i)  Mo.  10(>.  2  Co.  76.  82-  Dougl.  25. 

\j)  AHham     v.     Anglesey^  {I)  Hodges  v.    Fawier^  in 

GUb.  Eq.  Ca.  17.    11  Mod.  the  Excb.  1777.    M^mn  y, 

SIO.  Roe  v.  Pophttm,  DougU  Moxon^  ib.  Com.  Dig.  U8f!8» 

HA  Thru9tout  V.  Pfdkf »  8tr.  IX  2.  Nighiimfuk  r.  Fetter^ 

12.  3  P.  W.  207. 
^<A;)  Wmk^  t.  Ai««7,  Pahn. 
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of  the  reversion  in  fee  to  join  in  a  fine,  and 
the.  iwe  to  result  to  them  according  to  their 
former  ownership  ;  it  is  an  interesting  and 
curious  point,  involving  a  large  portion  of 
learning  to  be  drawn  from  first  principles, 
whether  the  tenant  in  tail  or  his  heir  can 
afterwards  by  suffering  a  common  recover)* 
bar  the  reversion.  He  might  have  done 
this  before  the  fine.  Strong  are  the  argu- 
ments  against  his  right,  after  the  fine,  to 
'  exercise  this  incidental  power  annexed  to 
bis  estate-tail. 

In  point  of  law  his  estate-tail  is  extin-- 
guished  by  union  with  the  fee.  It  is  under 
rules  of  courts  of  equity,  and  the  statute  of 
uses  working  on  these  rules,  that  he  has  a 
like  interest,  corresponding  as  near  as  may 
be  to  an  estate-tail,  and  not  the  same  iWen- 
ticai  estate, — that  the  use  results  for  a  6a#tf 
fee:  It  seems  that  in  equity,  before  the 
statute  of  uses,  there  would  not  have  been 
an  equitable  estate-tail:  and  if  there  would 
not  have  been  an  equitable  estate-tail,  there 
would  not  have  been  a  right  to  bar  the  re-? 
mainder  or  reversion. 

In  answer,  however,  to  this  argument  it 
may  be  urged,  that  even  at  law,  and  so  in 
equity,  an  estate-tail ,  though  converted  into 
a  base  fee,  confers  the  right  on  the  donee 
in  tail  or  his  heir  to  enlarge  the  base  fee 
into  a  fee-simple,  to  the  prejudice,  and  /in 
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exclusion  of  the  reversioner  or  remainder^ 
man  {m).  But  this  reasoning  does  not  s^em 
sufficiently  cogent  to  establish  the  rigl^t  ^9 
\he  former  tenant  in  tail  to  Bar  the  remain- 
der man  by  a  common  recovery.  The  point, 
however,  is  one  of  difficulty  and  of  con- 
siderable nicety,  and  may  be  decided  either 
way  without  much  sacrifice  of  principlew'  . 
When  the  use  of  the  fee  results^  thatM^ee 
will  be  descendible  from  the  first  purchaser 
of  the  estate.  For  this  reason,  a  fee  which 
descended  ex  parte  materna,  will,  under  the 
resulting  use,  be  descendible  in   like  mao* 

ner(«).  ,. 

So  if  an  estate-tail  be   taken  by  descent 

ex  parte  paterna,  the  fee  taken  by  resulting 
lise  will  be  descendible,  as  if  the  donee  i^ 
tail  had  taken  the  fee,  as  the  purchasiqg 
ancestor  {0). 

,  And  whether  the  use   results,  or  is 
pressly  declared,  the  same  course  of  desceiit 
will  prevail. 

But  a  fee  taken  under  the  render  of  a  fine 
is  a  new  estate,  and  the  conusee  in  the  ren- 
der will  be  deemed  the  purchasing  ancestor* 
The  fine  sur  grant  et  render  is  a  double  con- 
veyance.    It  partakes  of  the  nature,    and 


:»  ?  \ 
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^)  Supra,  139.  (o)  Roe  d.  Crow  t.  Bald- 

n)  Abbot  V.  Burton^  Salk.  totre^  5  T.  Rep.  104.  Martin 

690.    Fenwick    v.    Mit/ordf  v.  iSfrairAait,  5  T.  Rep.  107,io 

I  Leo.  182.  Co.  UtL  22.  h.  a  note* 
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has  the  effect  of  a  feoffment  and  re'^ofeoflf**^ 
ment  {p). 

Of  Deeds  to   lead,  and  Deeds  to  declare   the 

Uses  of  Fines. 

When  a  fine  is  levied  after,  and  in  pur- 
suance of,  a  covenant  or  agreement  to  levy 
a  fine  and  declare  the  uses  thereof,  the  deed 
containing  such  declaration  or  agreement 
[  3 19]  is  correctly  denominated  a  deed  to  lead  the 
uses  of  the  fine ;  while  a  deed  declaring  the 
uses  of  a  fine,  takes  its  denomination  froiii 
the  circumstance  that  the  deed  is  subse- 
quent in  date  to  the  fine,  and  executed  after 
the  fine  has  been  levied. 

The  subject  of  deeds  to  lead,  and  of  deeds 
to  declare  the  uses  of  fines,  is  of  considerable 
interest  to  the  profession.  These  deeds 
frequently  occur  in  practice,  and  produce  a 
material  change  in  the  title.  To  state  the 
eases,  and  the  rules  of  law  on  which  they 
are  grounded,  and  give  the  proper  forms  of 
deeds,  will  require  more  space  than  can  be 
allotted  for  them  in  this  volume.  Thift 
learning  will  be  the  subject  of  the  first 
chapter  of  the  next  volume. 

• 

(p)  Price  V.    Longford,  Salk.  337. 
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JPbfM  ^  Recovery  Deed  ef  Lcmie  i%  d^gbretU  Cwfli<ief»  /fr 
ike  joint  Kvei  cf  the  Temant  and  Vouekee  (a). 

This    INDENTUBE,   of   three   parts,  made 
tbe  day  of  in  the  53  Geo.  IIL 

ndmthe  year  of  our  Lwd^lS^S  ;  Between  E*'^*"**- 
M •  ofy  &c.  [the  intended  voueheey']  of  the  first  part ; 
A.  B*  of,  &c«  [the  intended  tenant"]  of  the  se- 
cond part;  and  C.   D.  of,  &c.  [the  intended  de^ 
mandanti]  of  the  third  part.     Wherea's  by  in-REciTAT. 
.dentures  of  lease  and  release,  bearing  date  respec- ^- of ^^^[ie- 
tiTdy  on  or  about  the  9th  and  lOth  days  of  May,^^f^^ 
in  the  year  1749)  and  made,  or  expressed  to  be 
ntde  between  H.  M.  of,  &c.  tinman,  and  Han- 
nah his  wife,  of  the  one  part ;  and  W.  K.  of,  &c. 
gent,    of    the    other   part.     The    messuage   and 
hereditaments  hereinafter  in  part  described  to  be 
^tuate  in  the  parish  of  T.  in  the  said  county  of 
W,    were    conveyed    and    assured,    after    divers 
estates:  for  life,   and  in  tail,  which  are  all    now 
determined,  to  the  use  of  the  said  E.  M,  therein 
d^cribed   as   the  daughter  of  the  said   H.   M. 
hy  tjhe  said  H.   his  wife,  and  the  heirs  of  her 

(a)  See  the  Text,  p.  104. 
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"body  lawfully  issuing.    And  whereas  by  o&er 
indentures    of    lease    and    release,    also    bearing 
^crwroeis.  ^^^®  respectively,  on  or  about  the  9th  and  10th 
days  of  May,  1749,  and  niade  or  expressed  to  be 
made  between  the  said  H.  M.  and  H.  his  wife) 
of  the  one  part,  and  K.  M.  of  the   other  part; 
All  those,  the  messuage  and  hereditaments  herein- 
after in  part  described  to  be  situate  in  the  parish 
of  H,  in  the  county  of  W,  were  conveyed  and 
assured,    after  and    subject    to    several   particular 
estates  for  life  and  in  tail,  all  of  which  are  now  de» 
termined,  to  the  use  of  the  said  E.  M.  and  the 
Dettfe^to8uf-[jgifg  of  her  body,  lawfully  issuing.    And  whbee- 
'as  the  said  £.  M.  is  desirous  of  suffering  two  or 
more   common    recoveries,    for   the    purpose    of 
barring  the  several  estates  tail,  limited  to  her  as 
aforesaid,   and    enlarging    the   same    estates    tailf 
and  to  include  into  estates  in  fee  simple.     And  whereas  the 
said  E.  M.  is  seised  of  divers   other  messuages, 
lands,   tenements,   and  hereditaments,    hereinafter 
described :  and  although  it  is  understood  that  the 
said  E.  M.  is  seised  of  the  same  messuages  and 
hereditaments  for    an   estate   in   fee-simple,   it  is 
deemed  advisable    that    the    same    hereditaments 
should  be  comprised  in  the  recoveries  hereinafter 
agreed  to  be  suffered,  for  the  purpose  of  barring 
all  estates  tail,  if  there  be  any,  of  the  said  E.  M. 
^^fi^  kf ™  ^^  ^^^  same  messuages  and  hereditaments.     Now 

In^lnUil^        THIS  INDENTURE  WITNESSETH  that  for  docklDg,. 

barring,  and  destroying  all  intails  of  and  in  the 
messuages    and    other    hereditaments    hereinafter 
released,  or  otherwise  assured,  or  intended  so  to 
and  remain-   be,  and   all  reversions  and  remainders,  expectant  .^ 
^"*  on  the  same  intails,  and  all  conditions,  and  col- 
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lateral  limitations   annexed    thereto,    or    affecting 
the  same;    and  also    in  consideration  of   10s.  of^^^^^^^I 
lawful  money   of  the   united    kingdom  of  Great  tion, 
Britain  and  Ireland,  current  in  Great  Britain,  to 
the  said  E.  M.  wdl  and  truly  paid  by  the  said 
A.  B,  immediately  before  the  execution  of  these 
presents,  (the  receipt  whereof  is  hereby  acknow- 
ledged,)    She  the  said  E.  M.  hath  granted,  bar- Tenant  m  tail 
gained,   sold,   released,    and    confirmed,    and    by 
these  presents  doth    grant,    bargain,  sell,    release, 
and  confirm  unto   the  said  A.  B.    (in  the  actual  (^^^^"^  *^ 

^  .  lease  for  a 

possession  of  the  said  A.  B.  now  being,  in  virtueyear) 
of  a  bargain  and  sale  thereof  made  to  him  by  the 
said  £.  M ,  in  consideration  of  5s.  paid  to  her  by 
the  skid  A.  B,  by  indenture  bearing  date  on  the 
day  next  before  the  day  of  the  date,  and  executed 
before  the  execution  of  these  presents,  for  one 
whole  year,  to  be  computed  from  the  day  next 
before  the  day  of  the  date  of  the  same  indenture 
of  bargain  and  sale,  and  by  force  of  the  statute 
nmde  for  transferring  uses  into  possession,)  All 
THAT  messuage  or  tenement,  and  all  houses,  out*'AacEL», 
houses,  buildings,  barns,  stables,  gardens,  orchards, 
curtilages,  and  appurtenances  whatsoever  there- 
unto belonging;  And  also  all  those  four  several 
closes,  pieces,  or  parcels  of  land,  meadow,  or  pas- 
ture ground,  now  or  formerly  commonly  called  or 
known  by  the  several  names  of, 

or  by  any  other  name  or  names,  whatsoever,  con- 
taining in  the  whole  by  estimation  about  twelve 
^cres,  be  the  same  more  or  less:  situate,  lying, 
and  being  in  the  parish  of  T,  and  county  of  W, 
..  and  near  the  highway  leading  from  crosi^ 
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towaids  in  the  same  parish,  heretofhm 

'  in  the  tenure  or  occupation  of  J.  H,  late  in  the 

tenure  or   occupation    of   J.   A,  his   assigns,  or 
under-tenants,  and  now  or  late  of  .     And 

also  all  that  messuage,  or  tenement,  formerly  in 
the  possession  of  W.  L,  but  afterwards  of  R.  C, 
together  with  all  bams,  stables,  buildings,  bouses, 
outhouses,  shops,  •  gardens,   orchards,  yards^   fold- 
yards,  and   backsides,  to  the  said  last  mentioned 
messuage  or  tenement  belonging.     And  all  diose 
two  closes,  leasows,  meadow,  or  pasture  ground, 
heretofore  into    five  parts  divided,    containing  in 
the  whole   by  estimation   eleven  acres  or  there- 
abouts, be  the  same  more  or  less.     All  which  said 
messuage   or   tenement,   buildings,  lands,   closes, 
pasture-ground,    and    premises    last     mentioned, 
are  now  or  were  formerly  called  or  known  by  die 
name  of  the  and  were  heretofore 

in  the  tenure  or  occupation  of  the  said  W.  L,  h» 
under-tenant  or  assigns,  but  afterwards  of  the  said 
R.  C,  his  under-tenants  or  assigns,  and  are  situate^ 
lying,  and  being  in 

or  in  one  of  them,  in  the  parish  of  H,  in  the 
county  of  W,  between  the  lands  formerly  of  T.  L, 
Esq.,  the  lands  formerly  of  T.  A,  the  lands  fo^ 
merly  of  R.  M.,  and  the  lane  or  roadway  leading 
from  towards  and 

another  lane  there  lying  and  being  at  the  upper 
end  of  the  said  closes  and  pastures,  on  or  near  all 
Sweeping  parts  therec^.  And  also  all  other  the  lands,  tene* 
ments,  and  hereditaments^  whatsoever,  fomsAj 
of  I.  P.  and  E,  his  wife  or  one  of  them,  and  now 
of  the  said  E.  M,  in  which  she  hath  any  estate* 
right,  title,  or  interest,  either  in  possession^  Te?er« 


dause. 
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^tfion,  or  remainder,   situate^   lyi^i^g?  dnd  being  in 

aforesaid,  in  the  said  equity  of , 
W,  with  their  and  every  of  their  appurtenance^. 
And  also  all  that  parcel  of  arable  land,  containing  other  paxcdb, 
hy  estimaticvi  two  acres  and  an  half)  formerly  jin 
dbe  tenure  or  occupation  of  T.  G,  and  afterwards 
on  the  tenure  or  occupation  of  J.  S,  lying  and 
being  in  the   parish  of  B,  in  the  said  county  o£  W, 
OR  a  field  theise  called  Kay  field,  between  the  land 
4if  Mi  L.^n   the  one  part,   and\tlie  land  of  G.  K. 
jOHjtbe  other  part,  being  in  breadth^  and  extending 
in'lei^^th  from  the  land  formerly  of  T.  F.  and  after- 
wards of  J.  W.  at  the  one  end,  unto  the  land  ibr- 
-merly  of  T.  E,  Esq.  heretofore  in  the  tenure  -or 
-occupation  of  A.  C.  widow,  and  afterwards  of  S. 
B*  at  the  other  end.    One  other  close  or  pastuiie 
called  Kayiield  Close,   containing  <by    estimation 
rfour,  .acres,  foanerly  in  the  tenure  of  J.  M,  and 
-afterwards  of  J.  S,  and  being  in  the  parish  of  B, 
^d  county  of  W,  between   the   land  formerly  c«f 
H.  ii^  and  afterwards  of  W.  S,  and  some  other 
land  heretofore  in  the  tenure  of  A.  C  and  after- 
vrards  of  W.  S,  on,  or  nearly  on  all  parts.  All  which  ^®^^^^** 
Midilast  maitioned  lands  and  premises  were  lately  purchase. 
in  ^e  occupation    of  the  said  J.  S,  and  are  the 
premises  which  were  conveyed  and  assured  to  tlie 
Mid  H.  M.  his  heirs  and  assigns  for  ever,  by  jcerr 
tain  indentures  of  lease  and  release,  bearing  date 
jRqKictively  on   or  about  the  twenty-eighth  .aji4 
twentynninth   of  December,  one  thousand  swen 
hundred  and  forty-four.     And  also  all  those  two  ^^^^  parcels. 
dotes  of  ground  and  other  lands,  situate  at 

and  called  And  jalso 

^  lAat  piece  or  parcel  of  land  containing  about 
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two  acres  and  an  half,  now  in  the  tenure  or  oo 
cupation  of  R.  H ;  which  said  last  mentioned 
lands  were  on  a  division  or  inclosure  of  the  com- 
mon and  waste  lands  within  the  said  manor  and 
parish  of  B.  allotted  to  the  owner  or  proprietor  <rf 
the  said  lands  next  hereinbefore  described,  for 
and  in  respect  of  the  same,  and  are  now  better 
known  and  described,  as  all  those  several  closes 
of  land  situate  at  in  the  parish  of 

.  B,  in  the  county  of  W,  and  now  or  late   in  the 
,  tenure  or  occupation  of  J.  T.  And  also  all,  &c. 
ibriarms.      And  all  houses,    outhouses,    edifices,    buildings, 
•  barns,  stables,  yards,  gardens,  orchards,  closes  of 
land,  meadow,  and  pasture,  feedings,  woods,  un- 
derwoods, and  the  ground  and  soil  thereof,  com- 
nions,    and  common  of  pasture,  and   of  turbary, 
and   other   commonable   rights,    hedges,    ditches, 
fences,  mounds,  ways,  paths,  waters,  watercourses, 
liberties,    privileges,    easements,    profits,     commo- 
dities,   advantages,    and   emoluments    whatsoever 
to  the  said    messuages  and  other    hereditaments 
hereby  released,  or  otherwise  assured,   or  intended 
so  to  be,  or  any  of  them,  respectively,  belonging, 
^ or  in.  any  wise  appertaining,  or  accepted,  reputed, 
deemed,  taken,  known,  held,  occupied  or  enjoyed, 
as,  part,  parcel,  or  member  of  the  same,  or  any  of 
General         them  respectively.     And  all  other  the  messuagies, 
ckuse!"^       lands,    tenements,     and    hereditaments,      situate, 
lying,    and  being  in  the  several   towns,  parishes, 
and   places   of  T.    H.  B.  B.  in  the   counties  of 
Warwick  and   Worcester,  and  each   or  either  >of 
them,  in  which  the  said  E,  M.  hath   any  estate 
or  interest  in  tail  at  law,  or  in  equity,  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
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t^  their  rights,  members,  and  appurtenances.     ^wrfAnJ  the 

',  .  ,  .  •     1  1  version,  &c 

the  reversion  and  reversions,  remainder  and  re- 
mainders,  yearly,  and  other  rents  and  profits  of 
the  said  several  messuages  and  hereditaments 
hereby  released,  or  otherwise  assured,  or  intended 
so  to  be,  and  every  part  and  parcel  of  the  same, 
with  their  and  every  of  their  rights,  members,  and 
appurtenances  (a).  To  have  and  to  hold  the Habskdum 
said  messuages,  hereditaments,  and  all  and  singular joi^tUves of 
other  the  premises   hereby  released,  or  otherwise  s^wtor  and 

^  -^  grantee. 

assured,  or  intended  so  to  be,  and  every  part  and 

parcel  of  the  same,  with  their  and  every  of  their 

rights,  members,  and  appurtenances,  unto  and  to 

the  use  of  the  said  A.  B.  and  his  assigns,  during 

the  Joint  natural  lives  of  the  said  A.  B.  and  £.  M. 

To  THE  INTENT   that   the  said   A.   B.  may  beJ^^j^^J^^ 

tenant  of  the  freehold,  of  all  and  singular  the  said  freehold, 

messuages  and  hereditaments,  hereby   released,  or 

otherwise  assured  or  intended  so  to  be,  and  every 

part  and  parcel   of  the   same,    with   their    rights, 

members,  and  appurtenances  ;  to  the  end  that  two  ^»*  ^^^  ^™" 

,         f         r^  .  .  ,   mon  recove- 

or  more  good  and  perfect  common  recoveries,  with  ries  may  be 
double  voucher,  may  be  had  and  suffered  of  the 
same  messuages  and  hereditaments.  And  for  that 
purpose  it  is  hereby  directed,  declared,  and  agreed 
by  and  between  all  the  said  parties  to  these 
presents,  as  far  as  they  respectively  are  interested, 
that  the  said  A.  B.  shall  permit  and  suffer  the  said 
C.  P,  or  some  other  person  or  persons,  at  the  costs 
and  charges  in  all  things  of  the  said  E.  M,  her  heirs, 
executors,  or  administrators,  at  any  time  or  times 


(«)  Ie  this  form  the  clause  of  «  all  the  estate"  to  be  omitted. 
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One  writ  to 
be  sued  for 
the  lands  in 
thecoim^of 


and  another 
writ  for  the 
lands  in  the 
^dcui^  of 
Wcdrcester, 


Mode  of 
Ijrosecuting 
therecorenes 
prescribed. 


heteaftef,  t6  due  fbfth  and  prMecHfe,  Hgftidtft  kiffi 
the  said  A.  B.  6iit  of  hid  Majesty's  h%h  &MTt  of 
Chiftcety,  Wo  or  tnore  wliw  of  eiitty  iur  disseinn 
en  lepostj  returnable  before  hid  M^jest/s  jMtiCc» 
<jf  the  court  of  Common  Pleas  at  WestftiiiiMin' ; 
ntid  by  one  of  the  said  writs,  demand  6f  th6  fMd  A, 
B.  the  daid  messtlages,  and  bereditamei^t^t  hereby 
rele^ed  or  otherwi^  assured  or  intended  «0  to  bff* 
with  the  rights,  members  and  npputtetiMCMi  Whicb 
afe  situate  in  the  said  county  of  Warwick^  by  tb^ 
names  and  descriptions  of  two  messul^ed^  tW6 
gardens,  40  acres  of  land,  40  acres  of  meadow,  fitid 
40  acres  of  pasture,  with  the  appurtenatiees  in  T ; 
and  by  the  other  of  the  said  writs,  demadd  6f 
the  said  A.  B.  the  said  messuages,  and  heredit&i' 
ments,  hereby  released,  or  otherwise  tissured  or 
intended  so  to  be,  which  are  situate  in  the  MUd 
county  of  Worcester,  with  their  rights,  members, 
^nd  appurtenances,  by  the  names  and  de9elip<- 
tions  of  :  or  by  such  other  apt, 

good,  sufficient,  and  proper  names,  numbef  of 
messus^es,  and  acres,  quantities,  qualities,  afid 
other  descriptions  as  shall  be  deemed  necesiwuy, 
proper,  sufficient,  and  requisite  to  comprise  the 
same.  And  that  the  said  A.  B.  shall  in  his  OWA 
person,  or  by  his  attorney  or  attornies  lawfully 
authorised  in  that  behalf,  appear  to  each  of  the 
same  writs  respectively,  and  vouch  to  i^^^aftatofy 
the  said  E.  M.  And  that  the  said  £.  M.  dhall  it 
her  own  person,  or  by  her  attorney  Of  attOrnle* 
lawfully  authorised  in  that  behalf,  appedf  gmtift, 
and  freely  enter  into  the  warranty  of  the  said 
A.  B ;  and,   taking  the  same  upon  herself^  vouch 
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ovi^  to  warranty  the  comipfioi;!  vouchee  of  the  court 
of  Common  Pleas,  for  the  time  bemg;  who  shall 
appear  gratis,  and  freely  enter  in  to  the  warranty 
9f  the  said  £.  M,  and  after  imparlance  make  de« 
feult.  So  that  judgment  may  be  given  upon  each 
of  the  said  writs  respectively,  for  the  said  C.  J), 
or  other  demandant  or  demandante,  to  recover  all 
and  singular  the  said  messuages,  and  heredita* 
m^ts,  hereby  released,  or  otherwise  assured,  or 
intended  so  to  be,  and  every  part  and  parcel  of 
*^he  same,  with  their  rights,  members,  and  appur<* 
tenaiicea,  by  such  names,  quantities,  qualitiest 
and  other  descriptions  as  aforesaid,  against  the 
isaid  A,  B. ;  and  for  the  said  A.  B.  to  recover  in 
value  against  the  said  £.  M ;  and  for  the  said  £«. 
M.  to  recover  in  va||ie  against  the  common 
vouchee,  as  is  usual  in  such  cases.  And  that 
upon  all  and  every  recovery  and  recoveries  to  be 
4sufiered  as  aforesaid,  execution  may  be  sued  and 
prosecuted  by,  and  seisin  had,  taken,  and  delivered 
unto  the  said  C,  D,  or  other  demandant  or  de- 
mandants, accordingly.  And  that  every  other 
act  or  thing  requisite  or  proj^er  to  be  done  or  exe- 
cuted, for  the  purpose  of  suffering  and  perfecting 
a  common  recovery  or  recoveries,  of  the  messuages^  ^ 
and  hereditaments,  hereby  released  or  otherwise 
assured,  or  intended  so  to  be,  with  double,  treble, 
or  other  voucher,  to  bar  the  estate  or  estates, 
interest  or  interests  in  tail,  of  the  said  E,  M,  of  and*®  ^*^^ 
in  the  same  nlessuages,  and  hereditaments,  and  all  &c 
reversions  and  remainders  over  and  expectant 
upon  the  same  estate  or  estates,  interest  or  inter- 
ests in  tail,  may  be  made,  done,  and  executed. 
An  JO  by  way  of  direction 9    and  declaration,  and  Dulbctioit 
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that  recove-    hot  of  Govettant,  it  is  hereby  granted,  declared  and 
suffered;        agreed,  by  and  between  the  parties  to  these  pre- 
sents,   as  far  as  they  respectively  are  interested, 
and  they  hereby,   for  themselves,    severally  and 
respectively,  and  for  their  several  and  respective 
heirs,  executors,   and  administrators,  and  accord- 
ing to  their  respective  estates,  rights,  and  interests, 
in  the  premises,  consent  and  agree  that  the  reco- 
veries hereby  agreed  to  be  suffered  shall  be  suf- 
fered  and   perfected  with   all    possible  dispatch  ; 
and  that  par-  ^nd  that  they  respectively,    and  their    respective 
effect  to  the    heirs,  on  their  respective  parts,  will  use  their  ut- 
^"^^  most  endeavours  to  give  effect  to  the  stime  reco- 

veries, and  also  to  these  presents,  and  the  grant, 
release,    confirmation,    or  other  assurance  hereby 

Declaration  made.        And  IT  IS  UERllfeY   FURTHER  DIRECT- 

verieswhen     ED,  declared,  and  agreed  by  and  between  all  the 
suffered,        parties  to  these  presents,  as  tiar  as  they  respectively 
have  any  right,  title,  or  interest  in  the  premises, 
that  immediately  upon  and  after  judgment  obtained, 
and  seisin  had  and  taken,  upon  each  such  recovery 
as  aforesaid,  each  recovery  respectively  so  as  afore- 
said, or  in  any  other  manner,  or  at  any  other  time  or 
the  lease  for  a  times,  to  be  suffered  ;  and  also  the  bargain  and  sale 
p?^nt"de^!  lor  a  year  bearing  date  on  the  day  next  before  the 
an  I  allother   Jay  of  the  date  of  these  presents  ;  and  also  these 
presents,  and  the  assurances  hereby  made  ;  and  all 
and  every  other  fine  and  fines,  recovery  and  reco* 
veries,    and  other  assurances   whatsoever,  at   any 
time  or  times  heretofore,  and  to  be  at  any  time 
and  from  time  to  time  hereafter,  had,  mtade,  done, 
levied,   suffered,   executed,   and  perfected,    of,   or 
concerning  all  or  any  part  of  the  said  messuages, 
and  hereditaments  hereby  released,    or  otherwise 
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assured,  or  intended  so  to  be,  either  by  themselves, 
solely  and  alone,  or  jointly  and  together  with  any 
other  lands,  tenements,   or  hereditaments,  by  or 
between  all  and  every,  or  any  or  either  of  the  per- 
sons, who  are  parties  to  these  presents,  or  to  which 
they,  or  any  or  either  of  them,  is  or  are,  or  shall 
or  may  be  parties  or  privies^  or  a  party  or  privy, 
shall,  as  to  all  the  said  parties  to  these  presents, 
respectively,  as  far  as  they  respectively  can  law- 
ftdly  or  rightfully  direct  the  uses  of  the  same,  fine 
or  fines,  common  recovery  or  recoveries,,  and  other 
assurances,  be  and  enure,    afnd  be  adjudged,  ex- shafl  enure ; 
pounded,  deemed,  and  taken  to  be  and  enure  ;  and 
that  the  same  was  and  were  meant,  and  intended, 
and  is  and  are  hereby  directed  and  declared  to  be 
and  .enure  ;  and  that  the  person  or  persons  to  whom  And  that  per- 
such  fine  or  fines,  common  recovery  or  recoveries,  ^^a^s^Ld  • 
and   other  assurances  respectively,    have  or  hath 
been  or  shall  or  may  be  levied,   suffered,  made, 
and  executed,   shall  stand  and  be  seised  ;  As  to^  as  to  parcels 
for,  and  concerning  the  said  messuages  and  heredi- ^^'^^^^^ 
laments  hereby  released,  or  otherwise  assured  or" 
intended  so  to  be,  and  every  part  and  parcel  of  the 
leuxxe,   with   their  rights,   members,   and  appurte- 
nances.    To  the  use  of  the  said  E.   M.  her  heirs  To  the  use  of 
and  assigns  for  ever ;  and  to  no  other  use,  nor  for  fif"^^'  ^  ^^ 
any  other  end,  intent,  or  purpose  whatsoever.     In 
witness^  &c. 
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FORM  II. 


TAtLTltB. 


Form  of  a  Conveyance  to  he  made  previous  to  suffervng  4 
*  Recovery^  or  executing  a  Recovery  Deed^  by  a  Perion, 
when  it  is  doubtful  whether  he  is  Tenant  for  Li{fh^  or  m 
Tail ;  and  when,  if  he  be  Tenant  for  Ltfe^  there  is  m  eonik^ 
gent  Remainder  to  one  qf  his  Sons.  The  Oljeet  being,  f 
bar  the  Estaie-tail,  \f  any,  and  to  protect,  the  EstoUfwt 
Life,  if  any,  from  the  Consequences  of  Forfeiture,  and  in 
that  case  to  preserve  the  contingent  Remainders,  if  any,  from 
Destruction  {b), 

THIS  INDENTURE,  made  the  day 

4()  Geo.  111.  and  in  the  jear  of 
our  Lord  180]  ;  Betwbbx  T.  B.  B.  of^  &c«  ge&t^ 
of  the  one  part ;  and  A.  B.  of 

[same  other  person  than  the  tenant^  of  the  Othcf 
part.  Whereas  the  said  T.  B.  B.  is  either  tenafil 
for  life,  or  in  tail,  of  all,  or  some  of  the  messuagiM^ 
farms,  lands,  tenements,  and  hereditaments,  her«- 
fife  or  in  taU.  inafter  released  or  otherwise  assured  or  intended  $0 
to  be,  and  as  to  such  parts  thereof,  if  any,  of  wfaidiL 
he  is  tenant  for  lite,  doubts  are  entertained  whe* 
there  there  is  a  contingent  remainder  in  fevour  ^ 
his  eldest  son  for  the  time  being,  or  some  or  one 
of  his  sons,  under  or  by  virtue  of  the  will  of 

bearing  date  on  or  about  the  day  of 

and  proved  in  the  court  of 

on  or  about  the  day  of  Akd 

WHEREAS  the  said  T.  B.  B.  is  desirous,  and  hath 


RCCltAL 

thattftdn 
b  eiuer 
tenant  for 


tor 


Denre  to 
mifi^  a  reco 
very. 


b  See  the  text,  p.  112. 
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detensdaedy  to  sufier  a  ccnnmcm  recovery  of  the 
said  messuages,  farms,  lands,  tenements,  and  here^ 
ditaments  ;  and  it  is  deemed  expedient  that,  prior 
to  his  execution   of  the  necessary  conveyance  ^^^Andthatit* 
making  a    tenant  to  the  writ  of  entry,  fur  suf- deemed  ex- 
fenng  such  recovery,  he  should  convey  the  free»^^^^«o 
hUtd  of  the  said  messoi^fes,  farms,  lands,  tenements,  ^^  ^J"^ 
md  hereditaments^  so  and   in  such  manner  that  immediate 
he  mny  take  bsck  the    immediate  freehold    for|^^',^ 
tile  joint  Kves    of  himself  and   A.  B,    with  re-™*™^^» 

truBtee. 

maidder  to  the  said  A.  B.  for  the  life  of  the  said 
T.  B.  B,  in  trust  for  the  said  T.  B.  B.  and  his 
assigns  during  his  Ufe.     Now  tHis  indej^ture^^*""^^' 
WiTKESSExu,  that  for  the  purposes  hereinbefore  poses  afore. 

fflj^  and 

expressed,  and  in  consideration  of  10s.  of  lawful  nondnal  con* ' 
jDOi^ey  of  the  united    kingdom  of  Great  Britain  ^^^^'^^^ 
and  Ireland,  current  in  Great  Britain,  to  the  said 
T.  B.   B.  paid    by   the  said  A.    B,    immediately 
before  the  execution  of  these  presents  (the  receipt 
whereof  is   hereby  acknowledged,)     The  said   T.  The  owner 
B«  B.  hath  granted,  bargained,  sold,   aliened,  re- 
leased, and  confirmed,  and  by  these  presents  doth 
ghmt,    bargain,    sell,    alien,    release,  and  confirm 
unto  the  said  A.  B«  his  heirs  and  assigns,  (in  the (^^eference  ta 

lease  iot  a 

actual  possession  of  the  said  A.  B.  now  being,  in  year.) 
virtue  of  a  bargain  and  sale  thereof  made  to  him  by 
the  said  T.  B.  B.,  in  consideration  of  5s.  paid  to 
him  by  the  said  A.  B.  by  indenture  bearing 
di^  on  the  day  next  before  the  day  of  the  date, 
and  executed  before  the  execution  of  these  pre-- 
sentB^  for  one  whole  year,  to  be  computed  firom 
the  day  next  before  the  day  of  the  date  of  the  same 
indenture  of  bargain  and  sale,  and  by  force  of  the 
Matnte  made  jfbr  transferring  uses  into  possession) 
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PABCEL8. 


General  words 


All  the  messuages,  farms,  lands,  tenements^  and 
hereditaments  of  the  said  T.  B.  B*  situate  in  the 
several  parishes  of  in  the 

county  of  ,  and  hereinafter  par- 

ticularly described,  that  is  to  say,  All^  &c. 

And  all   houses,   cottages,    outhouses,  edifices, 
buildings,  barns,  stables,  yards,  gardens,  orchards, 
closes    of    land,   meadow,  and   pasture,  feedings, 
woods,    underwoods,    and   the    ground  and    soil 
thereof,  commons,  and  common   of  pasture,    and 
of  turbary,  and  other  commonable  rights,  hedges, 
ditches,    fences,    mounds,    ways,    paths,     waters, 
water  -  courses,    liberties,     privileges,     easements, 
profits,  commodities,  advantages,  and  emoluments 
whatsoever,  to  the  said   messuages,  farms,  lands, 
tenements,  and  hereditaments,  hereby  released  or 
6therwise  assured,  or  intended  so  to  be,  or  any  of 
them  respectively,  belonging,  or  in  any  wise   ap- 
pertaining, or   accepted,  reputed,   deemed,   taken, 
known,  held,  occupied,  or  enjoyed,   as  part,  par- 
cel, or  member  of  the  same,  or  any   of  them  re- 
spectively.      And  the  reversion   and    reversions, 
remainder  and  remainders,  yearly,  and  other  rents 
and   profits  of  the  said    messuages,  farms,  lands, 
tenements,  and  hereditaments,  hereby  released,  or 
otherwise  assured,  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
of  their  rierhts,  members,  and  appurtenances.     To 

offrantee  ^       '  ,  ./^  ^ 

Lndhis  heirs  HAVE  AND  TO  HOLD  the  said  messuages,  farms, 
^^^f  lands,  tenements,  hereditaments,  and  all  and  sin- 
gular other  the  premises  hereby  released  or  other- 
wise assured,  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,   members,  and  appurtenances  unto 


And  the  re- 
Version^  &c. 


FIabendum 
^Offrantee 
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the  said  A.  B,  and  bis  heirs,  for  and  during  the ToOefut 
natural  Ufe  of  the  said  T.  B.  B,   To  the  uses  and^jomtim 
upon  the  trusts  hereinafter  declared,  that  is  to  say,  ^^J^^  " 
To  the  use  of  the  said  T.   B.  B.  and  his  assigns, 
during  the  joint  natural  lives  c^  the  said  A.  B.  and 
T.  B.  B.  And  fiom  and  inunediately  after  the  de- 
termination of  that  estate,  by  forfeiture,  surrender, 
or  otherwise,  then  To  the  use  of  the  said  A.  B.  and?^^^ . 

'  touie  life  Of 

heirs,  for  the  natural  life  of  the  said  T.  B.  B^gnrntee,  for 


In  trust  for  the  said  T.  B.  B.  and  his  assigns.  And  .  |-^  a!/ 
to  no  other  use,  and  upon  no  other  trust  wfaatso-gnntor. 
€ver.     In  witness,  &c. 


ri 
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FORM  III. 


Jn  a  Case  in  which  the  Defect  appeared  9»  the  ReetvefKy 
Deedf  the  Uses  were  limited  as/ollows. 

Habbmsum  habendum  to  a.  B.  his  heirs  and  assigns 
fee.  To  uses,  forever.  To  the  w^e^  hereinafter  declared  thereof, 
^8t,  to  con.,  tiiat  is  to  say,  In  the  first  place  to  revive,  restore, 
nuity.  confirm  and  give  effect  to  the  annuity  of  j?20,  to 

which  the  said  E.  M .  is  entitled,  and  all  powers 
'^^'^  for  recovering  and  enforcing  the  payment  thereof. 
l\>tlieuBeof  And  subject  thereto.  To  the  use  of  the  said  A.  B. 
the  loinrSr^  duri^^g  the  joint  natural  lives  of  the  said  A.  B.  and 
of  himself  and  M.  R,    and  to  the  intent,  and  for  the  purposes 

the  ffT&ntor. 

Remainder     hereinafter  mentioned.     And  from  and  after   the 
To  the  use  of  determination  of  that  estate,  To  the  use  of  the  said 
die  life  of  the  E.  F.  and  G.  H,  their  heirs  and    assigns  during 
^^l'  ^     the  life  of  the  said  M.  R.,  Upon  trust,  and  to  the 
a^instfop-     intent,  that  the  estate  limited  to  the  said  E.  F.  and 
G.  H.  their  heirs  and  assigns,  may  be  a  protection 
from  forfeiture  of  the  estate  of  the  said  M.  R.  for 
her  life,  so   that  the   same  messuages,  &c.    may 
during  her  life,  be  subject  to  the  uses  and  trusts 
hereinafter    limited,    expressed,   and    declared   of, 
Remainder     and  concerning  the  same.  And  from  and  after  the 
decease  of  the  said  M.   Rv,  and  in  the  mean  time, 
subject  and  without  prejudice  to  the  estate  here- 
inbefore limited,   the  same  messuages,  &c.   shall 
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remain,  continue  and  be  To  such  uses^  &c.  as  are  to  uses  aft 
hereinafter  limited,  expressed  and  declared  con-J^^^ 
cerning  the  same.  And  it  is  hereby  directed,  &c. 
that  the  estate  hereinbefore  limited  to  the  use  of^joK^^ti 
the  said  A.  B.  and  his  assigns,  for  the  joint  lives  ®«*^^^ 
of  the  said  A.  B.  and  M.  R,  is  limited  to  him  and  to  make  hk 
Aem,  to  the  intent,  &c.  ^^^Sc 
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FORM  IV. 


Form  of  Recovery  Deed  to  Uses,  to  prevait  a  Title  of  Dower: 
svjffered  by  the  conveying  Party  in  the  Form^  No»  II. 

THIS  INDENTURE,  of  three  parts,  made  the 
day  of  41  Geo.  ill.  and  in  the  year 

rAKTisi.    of  our  Lord  1801  ;  Between  T.  B.  B.  of 

gent.,  and  P.  his  wife  [^the  intended  vouchees]  of  the 

first  part ;  R.  P.  of  the  Inner  Temple,  London,  Esq. 

[^the  intended  demandant"]  of  the  second  part ;  and 

C.  D.  of  [^the  intended  tenant]  of  the  third 

WiTNssisTH  part,  WITNESSETH,  that  for  docking,  barring,  and 

Sg'e^to!^'  extinguishing,   all    estates    and    interests   in    tail, 

u&,&c.        reversions,    and  remainders,   thereupon   expectant 

and  depending,  of  and  in  the  messuages,  farms, 

lands,  tenements,    and    hereditaments    hereinafter 

released,  or  otherwise  assured,  or  intended  so  to 

cxdnguishing  be ;  And,  for  extinguishing  the  dower,  right,  and 

dower,  ^j^l^  of  dower,  of  the  said  P.  B.  of  and  in  the  same 

messuages,  farms,  lands,  tenements,  and  heredita- 

and  limiting    ments  ;  And  for  conveying,  limiting,  and  assuring 

xue»^  "       the  same  messuages,  farms,  lands,  tenements,  and 

hereditaments,  to  the   uses,  upon  the  trusts,  and 

for  the  ends,  intents,    and    purposes    hereinafter 

limited,  expressed,  and  declared,  of  and  concerning 

and  for  a       the  same  ;  And  in  consideration  of  10s.  of  lawftil 

S^rodon^"'  money  of  the  united  kingdom  of  Great   Britain 

and    Ireland,    current    in    Great   Britain,   to  the. 

said  T.  B.  B.  and  P.  his  wife,  paid  by  the  said  * 
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C.  D?   iipmediately  before  the  execution  erf  theg^ 
presents,  (the   receipt   whereof  is  hereby  acki^ow- 
ledged,)  The  said  T.  B.  P.  and  P.  his  wife,  hav,e  Tenant  in  taa 
and  each  of  them  hath,  granted,  bargained,  9oI<jl,tocrD!^^ 
aliened,   released,   and   confirmed^   and    by    thesje^^- 
pcesents  do,  and  each  of  them  doth  grant,  bargain, 
sell,/a|lien,  release,  and  confirm  unto  the  s^aid  C.  D. 
his  heirs  and  assigns  for  ever,  (in   the  actual  pos- 
session of  the  said  CD.  now  being,  in  virtue  of  .a  (Reference  ta 
bargaip  and  sale  tliereof,  naade  to  him  by  the  said  y^^/®'  * 
T.  B.  B.  and  P.  h^s  wife,  in  consideratiop  of  5a. 
pmd  to  each  of  them  by  the  said  C.  D,  by  inden- 
t^re  besiring  date  on  the  day  next  before  ^th?  d^y 
of  rthe  date,  and  executed    before    the    ;execution 
-pf  these   presents,  for  one  whole  year,  to  l^e  c^cmr 
puted    from  the  day   next  before  the  day  of  the 
date  of  the  ssgne  indenture  of  bargain  and  sale,  and 
iby  ftjflxse  of  the  statute  made  for  transfei:ring  uses 
ifito  possession,)  All  the  messuages,  farms,  lands,  p^»<^=i-«* 
tenements,  and  hereditaments  of  the  said  T,  B.  B. 
situate  in  the  several  parishes  of 

in  the  .county  of  and 

hereinafter  described,  that  is  to  say.  All,  &c;  &c. 
And  all  houses,  cottages,  outhouses,  edifices,  General  wozdi 
buildings,  barns,  stables,  yards,  gardens,  orchards,  ^' 
closes  of  land,  meadow  and  pasture,  feedings, 
woods,  underwoods,  and  the  ground  and  soil  there- 
.of,  commons,  and  common  of  pasture,  and  of  tur- 
bary, and  other  commonable  rights,  hedges, 
ditches,  fences,  mounds,  ways,  paths,  waters, 
waterroourses,  liberties,  privileges,  easements, 
.profits,  commodities,  advantages,  and  emoluments 
nihftteoever,  to  the  said  messuages,  iarms,  lands, 
4iMt^W^|it3i  and  hereditaments,  hereby  released  or 

VOL.  I.  B    B 
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Otherwise  assured,  or  intended  so  to  be,  or  any  of 
them   respectively,    belonging,   or   in  anywise  ap- 
pertaining, or  accepted,    reputed,  deemed,   taken, 
known,  held,  occupied,    or    enjoyed  as  part,  par- 
cel, or  member  of  the  same,  or    any  of  them  re- 
vereionf&a    spectively.      And  the    reversion    and    reversions, 
remainder  and  remainders,  yearly  and  other  rents 
and  profits  of  the  said    messuages,    farms,  lands, 
tenements,  and  hereditaments,  hereby  released,  or 
otherwise  assured,  or  intended  so  to  be,  and  every 
part  and  parcel   of  the  same,  with  their  and  every 
An  the  catate,  of  their  rights,  members,  and  appurtenances.     And 
*^  all    the    estate,    right,    title,    interest,    use,    trust, 

inheritance,  term  and  terms  for  life  or  lives,  pro* 
perty,  possession,  benefit,  and  equity  of  redemp- 
tion, claim,  and  demand  whatsoever  at  law  and 
in  equity,  or  otherwise  howsoever,  of  the  said 
T.  B.  B,  and  dower  and  right,  and  title  of  dower 
of  the  said  P  his  wife,  of,  into,  and  out  of  the 
said  messuages,  farms,  lands,  tenements  and  here- 
ditaments, and  every  part  and  parcel  of  the  same, 
with  their  and  every  of  their  rights,  members,  and 
Habendum  to  appurtenances.  To  HAVE  AND  TO  HOLD  the  said 
'  m  ee.  jnpgj.uagpg^  farms,  lands,  tenements,  and  heredita- 
ments, and  all  and  singular  other  the  premises 
hereby  released,  or  otlierwise  assured,  or  intended 
so  to  be,  and  every  part  and  parcel  of  the  same, 
with  their  and  every  of  their  rights,  members,  and 
appurtenances,  unto  tlie  said  C.  D.  his  heirs  and 
assigns  for  ever,  to  the  only  proper  use  and  behoof 
of  tlie  said  CD.  his  heirs  and  assigns  for  ever. 
To  make  him  To  THE  INTENT  that  the  Said  C.  D.  may  be  te- 
S^"Je!^  ^^^  "^"^  ^f  *^  freehold  of  all  and  singular  the  said 
messuages,  farms,  lands,  tenements,  and  heredita- 
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meats  hereby  released,    or   otherwise  assured,  or 
intended  so   to   be,  and   every  psdct  and  parcel  of 
the  same,  with  their  rights,   members,  and  appur- 
tenances ;  to  the  end  that  one  Or  more  good  and 
perfect  common  recovery  or  recoveries,  with  dou- 
ble voucher,  may  be  had  and  suffered  of  the  same 
hereditaments,     ^nc^  for  that  purpose  it  is  hereby  J"^^®  o^  Jwf- 
directed,  declared,  and    agreed    by    and  between  ^^  pre^ 
all  the  said  parties,  to  these  presents,  as  far  as  they  ^^^'^^^ 
respectively  are  interested,    that   the    said   C.  D. 
shall  permit  and   suffer  the  said  R.   P,  or    some 
other  person  or  persons,  at  the  costs  and  charges 
in  all  things  of  the  said  T.  B.  B.  his  heirs',  exe- 
cutors, or  administrators,    at   any    time    or   times 
hereafter,  to   sue   forth  and  prosecute  against  the 
said   C.    D,  out    of  his  majesty's   high   court  of 
Chancery,  one  or  more  writ  or  writs  of  entry  sur 
disseisin  en  le  post^  returnable  before  his  majesty's 
justices  of  the  court  of  Common   Pleas    at  West- 
minster ;  and    thereby  demand  of  the  said  C.  D. 
the  messuages,  farms,  lands,  tenements,  and  here- 
ditaments hereby   released,  or  otherwise   assured^ 
or  intended  so  to  be,  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  by  the  names? 
and  descriptions  o{'[as  in  the  writ  of  entryyox  by 
such  other  apt,  good,  sufficient,  and  proper  names? 
number  of  messuages,  and  acres,  quantities,  quali- 
ties, and  other  descriptions    as    shall    be   deemed 
necessary,    proper,    sufficient,    and     requisite     to 
comprise    the   same.     And  that   the  said  C.  D. 
shall  in  his  own  person,  or  by  his  attorney  or  at-^ 
tomies,  lawfully  authorised  in  that,  behalf,  appear 
to  the  same  writ  or  writs,  and  vouch  to  warranty 
the  said  T.  B.  B.  and  P.  his  wife.     And  that  the 
said  T.  B.  B.    and    P.    his    wife  shall,  in  thw 
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towfbtty  aa'4!hofl4sed  in   that  4>€!hiilf,  'a[:j]:i^i^  gratis 
auA  fredy  efeteir  into  th^   t*ras<railty   ^  tiiie  ^mA 
C  D^  «^ftd  taking  the  s^me  upWi  ^iEtafteltreiB  vinich 
^>Hr*  to  waitatity  the  comBhlOFi  Voudh^  of  the  saSA 
«iWit  of  Oommon  Pfteiaus  for  the  time  bc*ng;;  'Wte 
shaft  appeair  gratfs,  and  freely  eliter  into  the  t^BN 
¥aaty  c>f  the  srfid  T.  B.  B.  and  P.  his  wife,  a«d 
ftfter  imparlance  make  deifault.     So  thaft  judginelit 
fciay  be  given  upon  the   safid  "trrit  ^r  writs,    lEind 
fii^^  6f  them,  for  the  said  K.  'P,»Or  other  delndi^- 
'dimt  or  demandants,  to  recover  all  attid  singular  the 
gaud  'messuages,    farms,    lands,     tenelnehts,    and 
'hereditaments    hereby    released    or    dtherwise  fA^ 
litired,  or  intended  so  to  be,  and^  evety  part  and 
parcel  of  the  satoie,  Ivith  their  and  'eVery  of  fheir 
ittghts,     members,   stnd  appurtenances,    by     Siich 
iiames,  quantities,   qualities,    and    dthier    descrip- 
tions as  aforesaid,  agafrtst  the  said  *C.  -D.-;  ^and'for 
the  said  CD.  to  recover  in  value  against  fhe  -said 
T.  B.  B.  and  P.  his  wife  ;    and  for  them  the  said 
T.   B.   B.  and  P,  his  wife,    to  recover  in  value 
againi^t  the  common  vouchee,   as  is  udtisil  in  -like 
cases.     And  that  upon  all  and  every  recovery  find 
recoveries   to  be  suffered  as   aforesaid,  •executioif^ 
may  be  sued  and  prosecuted  by,   and   seisin  'had, 
taken,  land  delivered  unto  the  said  'R.  P.  or 'Other 
demandant    or    demandants,     accordingly.      And 
that  every   other  act    or  thing  needful,  requiisite, 
•or  proper  to  be  done  and  executed  forUhe-pulPp<»e 
<if  suffering  and  perfecting  a  edmmdn  recovery  or 
^recoveries  of   the    said    messuages,   farms,  bfl(b, 
tenements,     and    hereditaments    hereby  letertaied, 
Or  otherwise  assured,  or  intended  so  to  be,  with 
doiible,  treble,  or  other  voucher,  to  4>arHhe  eflttte 
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t>r  intere«ii<  in  tail  of  the  s^id  T.  B,  B,  of  an^  in  the  to  bar  the 
^ame  m^sguage^,    farnxs,     lands,    tenements^   and^^^^^^^ 
bereditaments,   and  all  reversions  and   remainders  sy*  ^o^cf 

J  ^     ^  ,  .      of  the  wife. 

over  and  expectant,  upon  the  same  estate  or  m- 
terest  in  tail^  and  to  extinguish  the  dower^  right 
^d  title  of  dower  of  the  said  P.  B.  may  be  made, 
done^  and  executed.     Anq    by  way  of  direction  direction 
l^iid  declaration,  and  not  of  covenant,  it  is  hereby  *^^  ^^^^ 
grs^nt^d)  declared,  and  agreed  by  and  between  the  ed  ; 
naid   parties  to  these  presents,  and  they    hereby     ' 
for  theRiselves  severally  and  respectively,  and  for 
th^ir  several  ^nd   respective   heirs,  executors,   and 
administrators,   and  according   to   their  respective 
estates,  rights,  and    interests  in  the  premises  con- 
sent and   agye?*  that  the  recovery  hereby  agreed 
tQ  be  suffered  shall  be  suffered  and  perfected  with 
all  possible  dispatch  ;    and  that  they  respectively,  and  that  par. 
and     their  respective    heirs,   on   their    respective  effect  to  the^ 
parts,  will   use   their  utn^ost  endeavours   to  give^*^- 
effect  to  the  same  recovery,  and   also  to  these  pre- 
aents,   and   the   grant,   release,     confirmation,    or 
other  assurance  hereby  made.     And  it  is  here- declaration 

J      1         1         J  11      that  recovery 

UY  FURTHEa  DIRECTED,  declared,  and  agreed  by  when  suffer^ 
and  between   all  the  parties   to  these  presents,  as 
far  as  they   respectively  have  any  right,  title,  or 
ioterest  in   the  premises,  that  immediately   upon 
and  after  judgment  obtained,  and   seisin   had   and 
taken  upon  such  recovery  as   aforesaid,  the  same 
recovery,  and  also  these   presents,  and  the  assu-*^p^5^ 
jrance  hereby   made^  and   all  and  every  fine  and  fine^  if^ 
goes,    recovery  and  recoveries,  and    other  assu- 
i^ces  whatsoever,  at  any  time  or  times  heretofore, 
and  to  be  at  any  time,  and   fron>  time    to  tinae 
^^r^fter,  bad|  ffiad^,  done,  levied,  suffered,  exe- 

entad,  i»nd  perfeg|:edi  of  pr  w»?i?roing  »1]  qt  wy 
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part  of  tihe  said  messuages,  farms,  lands  tene* 
ments,  and  hereditaments  hereby  released,  or 
otherwise  assured,  or  intended  so  to  be,  either  by 
themselves  solely  and  alone,  or  jointly  and  toge- 
ther with  any  other  lands,  tenements,  or  heredita- 
ments, by  or  between  all  and  every,  or  any  or 
either  of  the  persons  who  are  parties  to  these  pre- 
sents, or  to  which  they,  or  any  or  either  of  them 
is,  or  are,  or  shall,  or  may  be  parties  or  privies, 
or  a  party  or  privy,  shall,  as  to  all  the  said  parties 
to  these  presents  respectively,  as  far  as  they  re- 
spectively can  lawfully  or  rightfully  direct  the 
uses  of  the  same  fine  and  fines,  common  reco- 
very and  recoveries,  and  other  assurances,  be  and 

shall  enure,  ^nure,  and  be  adjudged,  expounded,  deemed, 
decreed,  and  taken  to  be  and  enure,  and  that  the 
same  was  and  were  meant  and  intended,  and  is 
and  are  hereby  directed   and  declared  to  be  and 

and  that  per-  enure;    and   also   that   the   person   or  persons  to 

sons  shall  i  •  j    /%  n 

tstandsdsed,    whom  the  Said  fine  or  fines,  common   recovery  or 

recoveries,  and  other  assurances  respectively, 
have  or  hath  been,  or  shall  or  may  be  levied,  suf- 
fered,  made,  and   executed,   shall    stand   and  be 

A«  to  the  pw-- seised.  As  tOj  for,  and  conceminff  the  said  mes- 

eels  conveyed 

'suages,    farms,   lands,    tenements,    and    heredita- 
ments hereby  released,  or  -otherwise   assured,  or 
intended  so  to   be,  and  every   part  and  parcel  o 
the  same,  with  their  and  every   of  their   rights, 
Tothe  use  of  members,   and  appurtenances.  To  the  uses,  upa 
as  ffranfbr      the  trusts,  and  for  the  ends,  intents,  and  purp 
appohiu         hereinafter  limited,  expressed,  and  declared  of  an(5:3 
concerning  the  same,   (that  is  to  say)  To  the  usi 
of  such  person  or  persons,   for  such   estate  or 
tates,  and  for  such   interest  or  interests,  by  way^ 
pf  annuity,  rent-charge,  or  otherwise,  aod  in  such 
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parts,  shares,  and  proportions,  and  upon  such 
trusts,  and  for  such  ends,  intents,  and  purposes, 
and  charged  and  chargeable  in  such  manner,  and 
either  absolutely  or  conditionally,  and  subject  to 
such  powers  of  revocation  and  of  new  appointment, 
and  other  powers,  provisoes,  conditions,  restric- 
tions, limitations,  declarations,  and  agreements, 
as  the  saidT.  B.  B.  at  any  time  or  times,  and  from 
time  to  time,  by  any  deed  or  deeds,  to  be  sealed 
and  delivered  by  him  in  the  presence  of,  arid  at- 
tested by  one,  two,  or  more  credible  witness  or 
witnesses,  shall  direct,  Hmit,  or  appoint.      And  in^^^^^^^^ 

'^■^  appouitmentf 

default  of  such  direction,  limitation,   and  appoint- 
ment, and  in  the  mean  time,  and    from  time  to 
time  until  the   same  shall  take  effect,    and    from 
time  to  time  subject  to  such  uses,   estates,  trusts, 
charges,  and  interests  as  shall  have  been  directed, 
limited,  or  appointed  by  the   said  T.  B.  B.  then  To  the  ^  of 
To  the  use  of  the  said  T.  B.  B.  and  his  assigns  for  life, 
any  during  the  term   of   his    natural  hfe.     ^/^rf  Remainder 
from  and  after  the   determination  of  that  estate  by 
any  means,  To  the  use  of  the  said  R.  P.  his  heirs  To  the  use  of 
and   assigns,    during  the  natural  life   of  the  said  life  of  grantor, 
T.  B.  B,  Upon  trust  for,  and  for  the  sole  benefit  ^J^J"^ 
of  the  said  T.  B.  B.  and   his  assigns,  and  to  the 
intent   that  the  present   or  any  future  wife  of  the 
said  T.  B.  B.  may  not  be  entitled  to  dower,     ^nrf  l^emainder, 
from   and    after    the  determination  of   the  estate 
hereby   limited   to   the  use  of  the  said   R.  P,  his 
heirs  and  assigns,  for  the  life  of  the  said  T.  B.  B, 
then  To  the  rise  of  the  said   T.  B.  B.  his  heirs  andTothetise  of 
assigns  for  ever.     And  to,  for^  and  upon  no  other^'^^'^  ^  ^ 
use,   trust,    intent,    or    purpose    whatsoever.     In 
witness^  Sfc. 
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FORM  V. 


Riiiaie  in  Fee  6f  jLands^  parity  Freehold^  and  partly  of 
the  Tenure  of  ancient  Demesne^  that  Common  RecovMei 
may  be  suffered  thereof  to  Uses :  with  a  Release  of  Right. 

THIS  INDENTURE,  of  six  parts,  made  the 

day  of  in   the   forty  fifth  year  of  the 

rfeign,  &c.  &c.  and  in  the  year  of  our  Lord   1805 ; 

tAwms.       BfetWEEN  J.  R.  H.  of,  &c.   yeoman,  of  the  first 

piart;  W,  B.  of,  &c.  gentleman,  of  the  second  part; 

Ci  C.  of,  &c.  gentleman,  and  A.  his   wife,  (late 

A.  H,  spinster,)   of  the  third  part;  J.  S.  of,  &c. 

gfehtlcttian,  of  the  fourth  part ;  T.  S.  of,  &c.  of  the 

fifth  part ;  and  J.  E.  of  &c.  Esq.  of  the  sixth  part. 

fificiTALofa  WHtekEAS    by  indentures   of   lease  and  release, 

iS^h^cre-   bearing  date  respectively  on  or  about  the    1st  and 

^f^.^"    2d  days  of  September  in  the  year   1727,  the  in- 

part'dftfe      denture  of  release  being   tripartite,  and  made,  or 

expressed  to  be  made,  between  J.  N.    and  M.   his 

tirife,  of  the  first  part ;  W.  C.    and   J.  H.  of  tb 

seiDond  part ;  and  J.  N.  the  younger   and  M.   hi 

wife  of  the  third   part ;  (being  a  settlement  mad 

in  consideration   of  the  marriage  then   intended  t 

be,   and  afterwards  solemnized,  between  the  sai 

J.  N.  the  younger,  and  M.  his  wife,)  the  messu 

6t   tenement  and    hereditaments     hereinafter  d 

scribed  to  be  called         and  situate  in  H,  in  tb^ 

perish  of  O,   in  the  county  of  S,  were  conveyeci 
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settled^  AoA  assured^  after^  and  subject  to  usM  for 
the  life  of  the  said  J.  N^  the  younger^  and  M.  his  ' 

Wifef  (both  of  whom  long  since  departed  this  life) 
to  the  use  of  the  first  son  of  the  body  of  the  said 
J.  N.  the  younger,  on  the  body  of  the  said  M. 
his  wife  begotten,  or  to  be  begotten »  in  tail  gene- 
raU  with  divers  remainders  over.  And  Where- 
as J.  N»  was  the  eldest  son  of  the  said  J.  N.  and 
M.  his  wife.  And  Whereas  the  said  J.  N,  wm of  tenant 
being  seised  as  tenant  in  tail  of  the  said  messuage"^  ' 
or  tenement  and  hereditaments,  situate  in  H. ;  and 
being  also  seised  to  him  and  his  heirs  in  fee  sim- 
ple of  a  messuage  or  tenement  and  hereditaments 
with  the  appurtenances,   called  otherwise 

farm,  as  the  devisee  in  fee  thereof 
named  in  the  will  of  W.  D.  his  grandfather ;  and 
b^ing  also  seised  to  him  and  his  heirs  in  fee-sim- 
ple of  another  messuage,  farm,  lands,  and  heredi- 
taments called  otherwise 

farm :  did  by  his  last  will  and  testament  in 
writing,  duly  executed  and  attested  for  the  devise 
of  lands  of  inheritance,  and  bearing  date  on  or 
about  the  l6th  day  of  December  in  the  year  1760, 
give  and  devise  his  said  messuage  or  tenement,  devifing  &nii 
fimn^,  lands,  and  premises,  situate  in  H.  aforesaid,  ^^ugii^  2^, 
and  now  called  otherwise  .   "*  ^^ 

(chai^d  with  an  annuity  of  £  to  his  wife 
Avho  is  since  deceased,  for  her  life,)  as  soon  as  his 
daughter  M,  should  attain  the  age  of  twenty-one 
y(gars,  unto  his  said  daughter  and  her  assigns  for 
her,  life ;  and  from  and  after  the  decease  of  his  said 
daughter,  he  gave  and  devised  the  same  unto  the- 
heirs  of  her  body,  lawfully  issuing.  But  in  case 
the   siaid   daughter  should  not  live  to  attain  the 
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age  of  twenty-one  years,  or  leave  issue  of  her  body 
lawfully  begotten,  then  the  said  testator  devised 
his  said  messuages,  lands,  and  hereditaments  at 
H.  in  manner  therein  mentioned.  And  the  said 
J.  N.  by  his  said  will,  also  gave  and  devised  all 
that  his  messuage  or  tenement,  farm,  lands,  and 
premises  in  H.  aforesaid,  called  or  known  by  the 
name  of  when  and  as  soon  as  his 

said  daughter  M.  should  attain  her  age  of  twenty- 
one  years,  unto  his  said  daughter,  her  heirs  and 
assigns  for  ever.  But  in  case  his  said  dslughter 
should  not  live  to  attain  the  age  of  twenty-one 
years,  or  leave  issue  of  her  body  lawfully  begotten, 
then  he  devised  the  same  messuage  or  tenement, 
farm,  lands,  and  premises  last  mentioned  in  man- 
Death  of  tea-  ^^^  in  the  said  will  expressed.  And  Whereas 
***^"  the  said  J.  N.  departed  this  life  on  or  about  the 

day  of  in  the  year  of  our  Lofd 

without  having  in  any  manner  altered  or 
revoked   his   said   will,   leaving  his  said  daughter 
Probate  of      M.  his  only  child  and  heir  at  law.      And  the  said 
^  in  part  recited  will  of  the  said  J.  N.  was,  after  his 

decease,  and  on  or  about  the  6th  day  of  July,  in  the 
year  duly  proved  in  the  Consistory  Court 

Mairiageof    of  the  Lord  Bishop  of  \V.  at  W.     And  where- 
daughter.       ^^  the  Said  M,  the  daughter  of  the  said  J.  N.  in- 
Settlement  of  termarried  with  D.  H.     And   whereas  by  in- 
Sji^r?  °"  denture  bearing  date  on  or  about  the  29th  day  of 
hiu^and.        December,  in  the  year  1781,  and  made  or  express- 
ed to  be  made  between  the  said  D.    11,  and  the 
said  M,  then  the  wife  of  the  said  D.  H,  of  the  on§ 
part,  and  W.  B.  of  the  other  part ;  and  by  a  fine 
sur  conuzance  de  droit  come  ceoy  &c.  levied  in  pur- 
suance of  an  agreement  contained  in  that  inden- 
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ture,  in  the  court  of  ancient  demesne  of  the  manor 
and  hundred  of  O,  of  which  the  said  messuages, 
]Rctrm,  lands,  and  hereditaments  called  are 

holden,   All  those  three  several  messuages  or  tene- 
ments, farms,  lands,  and  hereditaments  hereinafter 
described,  to  be  called  by  the  names  of 
with  the  appurtenances,  were,  or  were  expressed 
or  intended  to  be  settled  and  assured  to  the  use 
of  the  said  W.  B.  and  D.   H.  their  heirs  and  as- 
signs, nevertheless,  as  to  the  estate  and  interest  of 
the  said  W.  B.  and  his  heirs,  of  and  in  the  said 
hereditaments  and  premises,  in  trust  for  the  said 
D.   H.  his  heirs  and  assigns.     But  as  a  fine  levied  Fine  ineffeo 
in  the  court  of  ancient  demesne  is  not  a  fine  within  estates-taiL 
the  statutes  under  which  proclamations  are  made, 
such  fine  was  not  an  effectual  bar  to  the  said  es- 
tates-tail.    And    Whereas   J.    H.   formerly  of,wmofJ.  H. 
&c.   surgeon,   by   his   last   will  and  testament  iR^^^^ya 
writing  diily  executed  and  attested  for  the  devise  tenure  to  D, 
of  lands  of  inheritance,   and  bearing  date  on  or 
about  the  12th  day  of  June,   1789,  (amongst  other 
things,)    gave  and   bequeathed    unto  his  son,   the 
said  D.  H,  all  his  (the  said  testator's)  lands  and 
premises,  held  by  copy  of  court  roll  in  C,  includ- 
ing the  tenements  then  inhabited  by  S.  H.  and  E, 
and  his  house  and  land  in  D,  likewise  the  house 
inhabited  by  F.  J.     And  Whereas  the  said  J.Deathoftes- 
H.  departed  this  life  on  or  about  the         day  of 
1782,  without  having  in  any  manner  altered 
or  revoked  his  said  will,  leaving  T.  H.  his  eldest 
son  and  heir  at  law.     And  the   same  will   was,  probate  of 
after  the  death  of  the  said  J.  H.  and  on  or  about ^"^ 
the  seventh  day  of  March,  in  the  year  of  our  Lord 
1791,  proved  in  the  court  of  And 
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-^^'"^jo  ^  Wh£reas  at  a  court  held  for  the  manor  and  hun-r 
^L.  dred  of  C.  aforesaid,  on  or  about  the  38th  day  of 

October,  in  the  year  1783,  the  said  D.  H.  as  tb^ 
son  and  devisee  of  the  said  J.  H,  was  admitted 
tenant  to  the  several  lands,  tenements,  and  here* 
ditaments,  late  of  the  said  J.  H,  holden  of  the 
said  manor  and  hundred  of  C.  by  copy  of  court 
roll ;  to  hold  to  him  and  his  heirs  for  ever,  ac- 
cording to  the  form  and  effect  of  the  said  will,  and 
according  to  the  custom  of  the  manor  and  hun- 
SurrendCT  to  ^^^  ^f  (J      ^nd  at  the  same  court,  the  said  D.  H. 

wiiL  surrendered  all   the  same   lands,  tenements,  and 

here/iitaments,  to  the  use  of  such  person  or  per- 

sons  as  he  in  and  by  his  last  will  and  testament 

,  should  give,   devise,    direct,    limit,   and   appoint. 

D.  H.  thede- And   Whereas  in  the  devise  contained  in   the 

visee  took 

only  an  estate  Said  in  part  recited  will  of  the  said  J.  H,  of  his 
wt  of  words  ^^^^  lands  held  by  copy  of  court  roll  and  other 
of  inheritance,  hereditaments,  to  his  said  son  D.  H.  no  words  of 
inheritance  were  used,  and  it  is  apprehended  that 
the  said  D.   H.  took  only  an  estate  for  life  in  the 
said    lands   and   hereditaments  under  that  devise* 
D.  H.  was      And  Whereas  the  said  D,  H.  was  possessed  of 
gromidand     ^r  Otherwise  well  entitled  to  the  piece  or  parcel  of 
^^^^^®^ Aground,    with,  the   dwelling-house,    edifices,   and 
buildings  thereon  erected,  situate  and  lying  in  the 
parish  of  C.  aforesaid,   hereinafter  described  and 
also  assigned,  or  otherwise  assured,  or  intended  so 
to  be,  with  the  appurtenances,  for  the  residue  of 
a  certain  term  of  five  hundred  years,  therein  cre- 
ated by  indenture,  bearing  date  on  or   about  the 
wmofD.H;ioth   day  of    March    in    the  year   17*5.     AifD 
Whereas  the  said  D.  H.  by  his  laat  will  and 
testament  in  writing,  duly  executed  and  atte$ted 


ttt  the  dmse  <of  lands  of  jttberitanoe,  and  ibearing 
date  on  or  aibout  the  16A  day  of  December  in  deviang  to 
tltfe  year  1784,  gave  and  devised  unto  bis  daugbterius  daiu^iiter 
fl,  her  heirs  and  assigns  for  ever,  all  that  his  copy-^'*  *"  ^^• 
luM  messuage  or  tenement,  buildings  and  here- 
dhttsiefits,  then  in  the  occupation  of  J.    D.  and 
ifimself,  situate  and  lying  in  D —  street,  in  C, 
ailbic^d,    called  or    known   by  the  name  (rf  H. 
^(beidg  all  or  part  of  the   said  cc^yhoM  heredita* 
mentB,  whidh  were  devised  to  the  said  D.  -H.  as 
•tfftMPesaid.)     And  he  desired  that  the  lords  -of  the 
mUlbOT  of  C.  aforesaid,  or    their  steward,   would 
4iidaiit  his  wife  and   his   brother-in-law  J.   M.  as 
^guardians  of  his  said  daughter  H.  during  her  nm- 
nortty.      And    the    said    testator   also  gave  ^^^d^^^^^^^ 
'devtted  unto  his  daughter  A.  her  heirs  and  assigns  and  copyhdd 
Ifor.ever,  all  those  his  freehold  messuages,  lands, ^^^!^^^^ 
tenements,  and  hereditaments,   with   their  appur-infee. 
itenances,  situate  in  in  C.  in  the  occupa- 

'tion  of  W.  C.  labourer,  and  in  in  C.  afore- 

said, in  the«  occupation  of  F.  G.  labourer ;    And 
•also   all  those   his   ten  copyhold  tenements,   with 
Ae  'buildings,  gardens,  and   appurtenances  there- 
unto belonging,  situate  and  lying  in  C.  aforesaid^ 
*and  then  in  the  occupation  of  S.  C.  and  others : 
^to  hold  to  his  said  daughter  A.  her  heirs  and  as- 
signs forever.     And  the  said  testator  desired  that 
'the    lords    of  the   manor  of  C.  or  their  steward, 
woiild  admit  his  said  wife  and  his  said  brother-in- 
law  J.    M.   as  guardians  of  his  said  daughter  A. 
'during  her  minority.     And  the  said  testator  g'^y^  And  die^mag 
and  devised  unto  his  son  and  his  heirs,  all  those  ^^  ^^^f^L^!! 

-..  '  fee,  otherfree- 

•hiB  three  several  freehold   farms,  with    the   mes- hold  lands. 
suages,  buildings,  lands,  hereditaments,  and  appur- 
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tenances  thereto  belonging,  situate  and  lying  at  H. 
in  the  parish  of  O,   then    in    the    occupation  of 
himself  and  H,  C.  respectively,   with   the   stock, 
rights,    members,   and   appurtenances,  thereto  be* 
longing,  (subject  to  certain   annuities  to  the  said 
Sulgerttoan  testator's  wife,)     But  in  an  event  which  happenedf 
devise  to  his   namely,    in  case  his  said    son  should  happen    to 
in^R^^    '   depart  this  life  before  his  attainment  of  the  age  of 
twenty-one    years,    without    leaving    any    lawful 
issue  of  his  body  then  living,  the  said  testator  gave 
and  devised  all  his  said  freehold  farms,  lands,  here- 
ditaments, and  premises  situate    at    H.    aforesaid 
unto  his  said  daughter  H.  her  heirs  and  assigns. 
And  subject    subject  to  a  further  annuity  to  his  said  wife.     And 

to  an  exeai-    ....  *^ 

tory  devise  if  all  his  said  children  should  happen  to  depart 
tatestojfii.  ^'®  I'f^  during  their  minorities,  without  leaving 
H.  J.  M.  and  ^ny  lawful  issue  of  their,  his,  or  her  bodies  or 
body  then  living,  then  the  said  testator  gave, 
devised,  and  bequeathed  ail  and  every  his  real 
and  personal  estates  whatsoever  and  wheresoever 
(subject  as  aforesaid),  unto  his  nephews,  the 
said  J.  R.  II.  and  J.  M.  the  younger,  and  i\  T. 
their  heirs,  executors,  administrators,  and  assigns, 
for  ever,  equally  to  be  divided  between  them, 
share  and  share  alike,  they  paying  thereout  certain 
annuities  thereby  given  to  his  said  wife.  And 
the  said  testator  appointed  his  wife  M.  and  his 
brother  T.  H,  and  his  brother-in-law  J.  M.  exe- 
cutors in  trust  of  his  will,  and  guardians  of  all  his 
Codicil  to  the  said  children.     And    Whereas  the  said  D.   H. 

last  ineiitioti- 

edwilL         by  a  codicil  to  his   said  will,   duly  executed  and 
attested  for  the  devise  of  lands  of  inheritance,  anA 
bearing  date  on  or  about  the  12th  day  of  May,  irE 
the  year   1785,  in   case  his  said  daughters  H.  H. 
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and  A.  H.  and  his  son  J.  N*  H.  and  all  and  evdty 
of  them,  should  happen  to  depart  this  life,  without 
leaving  any  lawful  issue  of  their,  her,  or  his  bo- 
dies or  body  then  living,  gave,  devised,  and  be- 
qeathed  the  whole  of  his  estate  aud  effects,  both 
real  and  personal,  of  what  tenure,  nature,  or  kind 
soever,  unto  his  said  nephews  J.  R.  H,  J.  M.  the 
younger,  and  F.  T,  their  heirs,  executors,  admi- 
nistrators, and  assigns  for  ever,  to  be  equally  di- 
vided between  them,  share  and  share  alike,  and 
they  to  take  as  tenants  in  common,  and  not  as 
joint-tenants,  subject  to  the  several  payments  in 
his  said  will  expressed,  and  to  all  other  incum- 
brances and  payments.  And  Whereas  the  said^*^  of  tes- 
D.  H,  departed  this  life  on  or  about  the 
day  of  without  having  in  any  manner 

altered  or  revoked  his  said  will,  otherwise  than  by 
the  said  codicil  thereto,  and  without  having  altered 
or  revoked  that  codicil,  leaving  his  said  daugh- 
ters, H.  H.  and  A.  H,  and  his  son,  the  said  J.  N. 
H,  him  surviving;  And  the  said   in  part  recited  Probate  of 

.,,         J         ,.    .,  ^^  ,  ,  ,  will  aiid  codi- 

wiU  and  codicil  were  afterwards,  and  on  or  about  cU. 
the  day  of  duly  proved  in  the 

court  of  And  Whereas  by ^^"^^y^"*^« 

^  of  estates^ 

indentures   of  lease  and  release,  bearing  date  re- purchased 
spectively  on  or  about  the  gSth  and   29th  days  of^JJ^y^to^i^e 
September,   in   the  year   J  786,   and   made   or  ex-"8®  ®f.^®*"" 

11  11  1  •  1  rr<      TT       /-   1     ^^"^  children 

pressed  to  be  made  between  the  said  1.   H.  of  the  of  D.  H,  in 
one  part,  and  the  said   M.    H.  and  J.  M.  (and^^ 
which  said  M.  H,  J.  M,  and  T.  H,  are  therein 
described  to  be  executors  in  trust  named   in  the 
said  will  of  the  said  D..H.)  of  the  other  part ;  it 
is  witnessed,  that  in  consideration  oi  £  to 

the  said  T.  H.  paid  by  the  said  M.  H.  and  J.  M, 
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hekig  fiait  <£  the  tnut  moioiey  nrwAg  under  tSo^ 
will  of  the  said  D.  Ht  the  two  meawages  lor  ibenep 
ments  hereiaafter  mentioned  to  ba^e  been  fwc- 
chased  of  and  from  the  Aaid  T.  H^  with  the  appur* 
teoances,  were  conveyed  affld  assured  by  tfae  miti 
T.  H.  unto  the  said  M.  H.  and  J.  M;  io  twst 
for,  and  to  the  use  of  the  aaid  J.  N.  H,  H.  H^ 
and  A.  H,  the  infant  childfoen  of  the  said  D.  H. 
Assignmeat    their  heirs  and  assigns  for  ever.     An©  Wse&cab 

of  leaaebold  ^ 

lands  in  trust  by   indenture  of  assignment,  bearing  date  oa  ff 

^^  "•      about  the  29th  day  of  September^  in  the  year  1786, 

and  made  or  expressed  to  be  made  betweeo  tbe 

said  T.    H.  of  the  one  part,  aad  the  aaid  M.  H. 

and  J.  M.  (and  which  said  T.  H,  M.  H.  and  J.  M* 

are  therein  described  as  executors  as  afoietaidj 

*     of  the  other  part ;  the  four  pieces  or  parcels  of  land 

hereinafter  described,   and  assigned,  or  ^othea^vme 

assured  or  intended  so  to  be,  with  the  appuctenaiir 

ces,  were,  for  the  considerations  therein  mentioned, 

assigned  by  the  said  T.  H.  unto  the   said  M.  H. 

.and    J.   M.  their  executors,   administrators,    and 

assigns  for  the  residue  of  two  several  terms  of  .one 

thousand  years,  and  one  thousand  years   therein, 

in  trust  for  the  said  J.  N.  H,  H.  H.  and  A.  H, 

their    respective    executors,    administrators,    and 

assigns,  subject  to  the  rents  and  covenants  in  the 

Feoffment  of  original  indentures   of  demise  contained.      And 

Scoto^M.   Whereas  by* indenture  bearing  date  on  or  about 

in  fee.  the  l6th  day  of  March,  in  the  year  1787,and  made 

or  expressed  to  be  made  between  H.  L.  of  ftbe 

one  part,  and  the  said  J.  M.  of  the  other  part,  and 

hy  livery  of  seisin  made  according  to  the  foim  and 

^effect  of  the  same  indenture,  the  messuage  or  iteneu 

ment  and  hereditaments  hereinafter  anentioned  40 
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have  beeD  purchased  of  Istnd  from  the  said  H.  jL, 
and  hereinafter  released,  or  otherwise  assured  or 
intended  so  to  be,  with  the  appurtenances,  were, 
in  consideration   of  £  paid  by  the   said 

J.  M.  to  the  said   H.   L,  granted,  enfeoffed,  and 
conyeyed  by  the  said  H.   L.  unto  and  to  the  use 
of  the  said  J.   M.   his  heirs  and  assigns  for  ever. 
And  Whereas  by  a  deed  poll,  or  memorandum ^^^' 
indorsed  on  the  last  in  part  recited  indenture,  and  tmsts  under 
being  under  the  hand  and  seal  of  the  said  J-  M,d.h. 
and  bearing  date  on  or  about  the  14th. day  of  July, 
in  the  year   1791,  after  reciting  that  the  sum  of 
£    ,  paid  to  the  said  H.  L.  by  the  said  J.  M, 
was  not  the  proper  money  of  the  said  J.  M,  and 
that  the  same  was  part  of  the  residue  of  the  per- 
sonal estate  and  effects  of  the  said  D.   H.  and  by 
him  given  and  bequeathed  as  aforesaid,  the  said 
J.  M,  in  consideration  of  the  premises,  did  declare 
and  agree,  that  the  same  messuage,  hereditaments, 
and  premises,  were  granted  and  conveyed  to,  and 
his  name  used  only,  in  trust  with  them  the  said 
T.  H.  and  M.  H,  for  such  uses,  intents,  and  pur- 
poses, as  were  mentioned,  expressed,  and  declared 
in  the  said  will  of  the  said  D.  H,  of  and  concern- 
ing other  the  messuages,  hereditaments,  and  pre- 
mises, in  the  said  will  mentioned.     And  he  did 
thereby  declare  and  agree,  that  the  said  messuage, 
hereditaments,  and  premises  should  at    all    times 
thereafter  remain,  continue,  and  be  to  the  same 
uses,  upon  the  same  trusts,  and  for  tlie  same  ends, 
intents,  and  purposes^  as  other  the  messuages  or 
''tenements,    hereditaments   and   premises,    late  of 
the  said  D.   H.  were  subject  and  liable  to  under 
9xA  by  virtue  of  his  said  will,  freed  and  absolutely 

TOL.   I.  c   c 
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discharged    from    all    manner    of    incumbrances 

made,  done,  or  suffered,  or  thereafter  to  be  made, 

done,  or  suffered  by  him  the  said  J.  M.  his  heirs. 

Death  of  the  executors,     administrators,     or    assigns.        And 

underage,  and  Whereas  the  said  J.  N.  H.  departed  this  life  on 
without iMue.  ^j,  ^i^y^  ^^  ^g^j,  ^jgy  ^f  August  in  the  year  1791, 

under  the  age  of  twenty-one  years,  and  without 

leaving  any  issue  of  his  body  lawfully  begotten. 

Desthof  H,  aAxD  Whereas  the  said  H.   H,  departed  this  life. 

D.*^§Umder    on  pr  about  the  27th  day  of  March,   179^,  under 

age  and  with-  ^jj^  ^^^  ^f  twenty-oue  years,  and  without  leaVing 

A.  the  other    ^"X  issuc  of  her  body  lawftiUy  begotten.     And  - 
daughterof     UTjjEREAs   the  said    A.   II.   attained  the  ajre  of 

D.  H.  attained  ,  ,     ,  T  »^ 

SI,  and  mar-  twenty-one  years  on  or  about  the  3d  day  of  De- 
cember, in  the  year  of  our  Lord  1 803,  and  on  w 
about  the  7th  day  of  May  in  the  year  1805,  intet- 
Death  of  T.H.niarried  with  the  said   C.  C.  her  husbands     And 
hebr't^j^H    Whereas  the  Said  T.  H.  departed  this  life  on  or 
about   the  day  of  in  the  year  of 

our  Lord  180.5.     And  the  siud  J.   R.   H.  is  the 
eldest  son,  and  heir  at  law%  and  customary  heir  of 
the  said  T.  II :  and  as  such  is  the  customary  heir 
Election  of     of  the  said  J.  H.  ^  And  Whereas  the  said  J.  R. 
tak^<»|^to!d  H.  hath  elected  to  take  the  said  several  copyhold 
and  to  release  and  other  hereditaments,  which  under  the  devise 
other  estates,  in  the  said  in  part  recited   will  of  the  said  J.  H. 
passed  to  the  said  D.  H.  for  his  life  only,  and  to* 
which  the  said  J.   R.  H.  is  now  become  entiUedL 
as  the  heir  at  law  of  the  said  J.  H.  as  aforesaid.^ 
and  to  disclaim  and  release  all  his  estate,  rights 
title,  and  interest  in  and  to  the  share  to  which  b« 
is  entitled,  subject  to  such  contingency  as  afore- 
said, under  the  will  of  the  said  D.  H,  of  and  in 
the  other  real  estates,  late  of  the  said  D.  H,  and 
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which  have  been  purchased  by  and  out  of  his 
personal  estate  since  his  decease  as  aforesaid,  and 
also  of  and  in  the  residue  of  die  personal  estate 
late  of  the  said  D.  H,  and  hath  agreed  to  release 
bis  share,  estate,  and  interest,  of,  in,  and  to  all 
Other  the  real  and  personal  estates,  late  of  the 
said  D.  H.  unto  the  said  A.  C.  her  heirs,  execu- 
tors, administrators,  and  assigns,  or  in  such  man- 
ner as  she  shall  direct  or  appoint.  And  WnEREASDesire  ofpar- 
Ae  said  C.  C.  and  A.  his  wife  are  desirous  of^^^f' 
suffering  a  common  recovery  of  the  several  mes- 
suages, farms,  lands,  and  hereditaments  herein- 
after described  and  released,  or  otherwise  assured 
or  intended  so  to  be,  and  called  by  the  respective 
names  of  otherwise  and 

olberwise  with   the  appurtenances  in  the 

court  of  ancient  demesne,   whereof  the  same  are 
holden ;  and  a  recovery  of  the  other  messuages, 
lands,     and    hereditaments    hereinafter    described 
and  released,  or  otherwise  assured  ot  intended  so 
to  be,  (not  being  of  that  tenure)  in  his  majesty's 
court  of  Common  Pleas,  at  Westminster  ;  and  of  and  to  settb 
settling  the  same  messuages,   farms,   lands,   tene-^^^  ^ 
ments,  and  hereditaments  respectively,  as  far  as 
they  are  interested  therein,  to  the  uses  hereinafter 
expressed  and  declared  of  and  concerning  the  same 
heieditaments  respectively.     And  the  said  J.   R.Agreemaotof 
H.  hath  at  their  request  agreed  to  join  the  con-j^i^  the* 
veyance  of  the  several  messuages,    farms,   lands,  ^"^^y^/** 
tenements,   and   hereditaments,    respectively,    for  his  interest 
die  purpose  of  releasing  and  extinguishing  all  his 
estate,    share,    and  interest   therein,    and   also  to 
assign  and  release  unto  the  said  C.  C.  and  A.  his 
wife  all   his   share  and   interest   in  the  personal 

c  c  2 


ii58  -APPENDIX. 

estate,  late  of  the  said  D.  H.  in^such  manner  as  k^ 
Agreement  of  hereinafter  expressed.     And  the  said  W.  B.  hadi 

tlificoDiuee  Ox 

fine  to  join  in  also  agreed  to  join  in  these  presents  for  the  pur- 
cjonveyance.    p^^  ^f  transferring  all  the  estate  (if  any)   in   the 

said  lands  of  the  tenure  of  ancient  demesue,  and 
comprised  in  the  said  fine  which  are  now  vested 
WiTNwsKTH  in  him.     Now  this  indenture  witnesseth, 
ring  estates-    that  for  docking,  barring,  and  destroying  all  estates 
tait&c.         j^jjj  interests  in  tail  of   and  in   the   several   mes- 
suages, farms,  lands,  and  hereditaments  hereinafter 
described,  and  hereby  released  or  otherwise  assur- 
ed or   intended  so  to  be,  and  all  reversions,    and 
remainders   expectant  or  depending  on  the   same 
estates  or  interests  in  tail,  and  all  conditions  and 
collateral   liihitations    annexed    th^eto ;   and   for 
and  settling    Settling  and  assuring  the  same  messuages,   farins^ 
uses,  andgiy-l^i^ds  and  hereditaments  respectively,   to  the  uses 
mg^ect  to    hereinafter  limited  and  declared  of  and  concerning 
the  same,  and  for  giving  eflFect  to  such  election  crif 
the  iKiid  J.   R.  H>  as  hereinbefore  recited  ;    And 
and  for  nomi- a/«o   in  Consideration  of   ten    shillings  of    lawful 

nal  considerar  •      ^-^  t*  •     •  i        n     % 

ticms«  money,  current  m  Great  Bntam,  to  each  of  them 

the  said  J.  R.  H,  VV.  B,  C.   C.  and  A.  his  wife, 

well  and  truly  paid  by  the  said  J.  S.  immediately 

before  the  execution  of  these  presents,  (the  receipt 

Th  uarti       whereof  is  hereby  acknowledged,)  The  said  J.  R. 

according  to    H.  and  W.  B,  (at  the  request  and  by  the  direction 

th«r  estates,  ^^  appointment  of  the  said  C.  C.  and  A.  his  wife, 

testified  by  their  respective   executions   of    these 

presents,)  and  also  the  said  G*'  C.  and  A.  his  wife, 

according  to  their  respective  shares,  estates,  rights, 

and   interests  in  the  premises,    but  no  further  or 

release  to  J.  S.  Otherwise,  have^  and  each  and  every  of  them  katk^ 

'"  **'  bargained,  sold,  and  released,  and  by  these  presente 
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f?o,  and  each  and  every  of  them  doth  bargain^  seU, 
and  release  unto  the  said  J.   S.  his  heirs  and  as* 
signs,  (in  the  actual  possession  of  the  said  J.  S,  (reference  ta 
now  being,  in  virtue  of  a  bargain  and  sale  thereof  yew) 
made  to  him  by  the  said  J.  R.  H,  W.  B,    C.  C. 
and  A.  his  wife,  in  consideration  of  five  shillings, 
paid  to  each  of  them  by  the  said  J.  S,  by  indenture 
bearing  date  on  the  day  next  before  the  day  of  the 
date,  and  executed  before  the  execution  of  these 
presents,  for  one  whole  year,  to  be  computed  from 
the  day  next  before  the  day  of  the  date  of  the 
same   indenture  of  bai^in  and  sale,  and  by  force 
of  the  statute  made  for  transferring  uses  into  pos- 
session). All,  &c.  \Here  the  parcels  were  inserted.l^    '^acxis. 
And    all   houses,    cottages,    outhouses,    edifices.  General  words 
buildings,  barns,  stables,  yards,  gardens,  orchards,  ^' ^^^' 
closes    of  land,  meadow  and    pasture,     feedings, 
woods,    underwoods,    and    the    ground    and   soil 
thereof,  commons,  and  common  of  pasture,  and  of 
turbary,   and    other   commonable   rights,    hedges, 
ditches,    fences,    mounds,    ways,     paths,    waters, 
water-courses,  liberties,  privileges,  easements,  pro- 
fits,  commodities,    advantages,    and   emoluments, 
whatsoever,   to  the  said  messuages,  farms,  lands, 
and  hereditaments  hereby  released,  or    otherwise 
assured  or  intended  so  to  be,  or  any  of  them  re- 
spectively belonging,  or  in  any  wise  appertaining, 
or  accepted,  reputed,  deemed,  taken,  known,  held, 
occupied,  or  enjoyed,  as  part,  parcel,  or  member 
of  the  same,  or  fyiQr  of  them  respectively.     And'ReTeaom.Bec 
the  reversion  and  reversions,   remainder   and    re- 
mainders, yearly  and  other  rents  and  profits  of  the 
said  messuages,  forms,   lands,  hereditaments,  and 
premises  hereby  released,  or  otherwise  assured,  or 
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intended  so  to  be,  and  every  part  and  parcel  of 
the   same,    with  their  and  every  of   their  rights, 

All  the  estate,  members,  and  appurtenances,  ^nd  all  the  estate, 
right,  title,  interest,  use,  trust,  inheritance,  term, 
and  terms  for  life  or  lives,  property,  possession, 
possibihty,  benefit,  and  equity  of  redemption, 
claim,  and  demand,  whatsoever,  at  law  and  in 
equity,  or  otherwise  howsoever,  of  them,  the  said 
J.  R.  H,  W.  B,  and  C.  C,  and  A.  his  wife,  and 
of  each  and  every  them,  of,  in,  to,  and  out  of 
the  said  messuages,  farms,  lands,  hereditaments, 
and  premises  hereby  released,  or  otherwise  assured, 
or  intended  so  to  be,  and  every  part  and  par- 
cel of  the  same,    with    their   and   every  of  their 

j|^"^£^*! *^ rights,  members,  and  appurtenances.  To  have 
AND  TO  HOLD  the  Said  messuages,  farms,  lands, 
hereditaments,  and  all  and  singular  other  the  pre- 
mises hereby  released,  or  otherwise  assured,  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  the  said  J.  S, 

ft^^^flh      ^^^  heirs  and  assigns  ;  discharged  of  and  from  all 

right  of  J.  R.  estate,  right,  title,  and  interest,  of  the  said  J.  R. 

'  H.  in  or  to  the  same  messuages,  farms,  lands,  and 

hereditaments,   or    any    of    them,  or  any  part  or 

but  without    share  thereof;  but  subiect  and  without  preiudice 

prejudice  to  .  .  **.  •   i 

therightsof    to  any  right,   title,  or  interest,  which  the  said  J. 

persons,  jyj^  and  J.  T.  and  each  or  either  of  them,  can  or 

may  have,  or  claim,  under  or  by  virtue  of  the  last 

will  and  testament  of  the  said  DL  H,  Nevertheless^ 

to  the  uses^  and  for  the  ends,  intents,  and  purposes, 

hereinafter    expressed    and    declared    (that    is    to 

As  to  lands     g^y)  As  to^  for,  and  concerning  such,  and  so  many, 

demesne^       and  such  part  and  parts,  of  the  said  messuages, 
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farms,  lands,  hereditaments,  and  premises  hereby  , 

released,  or  otherwise  assured  or  intended  so  to  be, 
as    are    within    the    jurisdiction  of   the  court  of 
ancient  demesne  of  the  manor  and  hundred  of  O. 
aforesaid,  with  the  appurtenances,  To  tJ^use  ofTotheuseof 
the  said  J.  S,  his  heirs  and  assigns,  for  ever,     -^wrf^njg"  ^^'^ 
as  to^  for,  and  concerning  all  other  the  messuages,  ®^°^  ^^^> 
&rms,  lands,  hereditaments,  and  premises  h|p:6by 
released  or  otherwise  assured  or  intended  so  to  be, 
with  the  rights,  members,  and  appurtenances,  not 
being  within  the  jurisdiction  of  the  said  court  of 
ancient  demesne,   To  the  use  of  the  said  T.  S,  his  To  the  use  of 
heirs  and  assigns  for  ever.     To  the  intent  that  '  •"^«®- 
the    said   J.  S.   and  T.   S.    respectively  may   be  them  tenants 
tenants  of  the  freehold  of  all  and  singular  the  «ies- ^^^g^^^^ 
suages,  farms,  lands,  hereditaments,  and  premises  ^Y^  recove- 
hereby  limited  in  use  to  them  the  said  J.  S.  and 
T.  3.  respectively,  and  every  part  and  parcel  of 
the  same  respectively,  with  their  respective  rights, 
members  and  appurtenances,   to  the  end  that  two 
or    more    good    and  perfect    common  recoveries, 
with  double  voucher,  may  be  had  and  suffered  of 
the   same  lands    and  hereditaments    respectively. 
And  for  that  purpose,  it  is  hereby  directed,  de- one  recovery 
clared,  and  agreed,  by  and  between  all  tlie  said  J|^  ^%®^*^  ^^^ 
parties  to  these  presents,  as  far  as  they  respectively  right  close,  in 

.  11  1  .  ,   T     n        ,11  •  J  ^e  coiflt  of 

are  mterested,  that  the  said  J.  S.  shall  permit  and  ancient  de- 
sufler  the  said  J.  E.  or  some  other  person  or  per-°*^"^* 
sons,  at  the  costs  and  charges  in  all  things  of  the   . 
said  C.  C.  his  hei$s,  executors,  or  administrators, 
at  any  time  or  times  hereafter,  to  sue  forth  and  v 
prosecute  against  him  the  said  J.  S.  out  of  his 
majesty's  high  court  of  Chancery  one  or  more  writ 
or  .writs  of  right  close  directed  to  the  of 
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the  said  manor  and  hundred  of  O,  and  to  be  duljr 
returned,  and  make  protestation  to  prosecute  the 
same  writ  in  nature  of  a  writ  of  entrjs  9ur  disseisin 
'en  le  post^  and  thereby  demand  of  the  said  J.  S. 
such  and  so  many  and  such  part  and  parts  of  the 
several  messuages,  farms,  lands,  hereditameots, 
and  premises  hereby  released  or  otherwise  assured, 
or  intended  so  to  be,  as  are  within  the  jurisdiction 
of  the  said  court  of  ancient  demesne,  and  hereby 
limited  in  use  to  the  said  J.  S.  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  by 
such  apt,  good,  sufficient,  and  proper  names,  num^^ 
ber  of  messuages  and  acres,  quantities,  qualities, 
and  other  descriptions  as  shall  be  deemed  neces- 
sary, proper,  sufficient,  and  requisite,  to  comprise 
The  other  the  Same ;  and  the  said  T.  S.  shall  permit  and 
b^^^!^ on  suffer  the  said  J.  E,  or  some  other  person  or 
®^'*^<*^  persons,  at  the  costs  and  charges,  in  all  things 
Common  of  the  said  C.  C.  his  heirs,  executors,  or  ad- 
ministrators, at  any  time  or  times  hereafter  to 
sue  forth  and  prosecute  against  him  the  said  T.  S,. 
out  of  his  majesty's  high  court  of  Chancery,  one 
or  more  wTit  or  writs  of  entry,  sur  disseisin  en  le 
post^  returnable  before  his  majesty's  justices  of 
the  court  of  Common  Pleas  at  Westminster,  and 
thereby  demand  of  the  said  T.  S.  such  and  so 
many,  and  such  part  and  parts,  of  the  messuages, 
farms,  lands,  hereditaments,  and  premises  hereby 
released,  or  otherwise  assured  or  intended  so  to  be, 
as  are  not  of  the  tenure  of  ancient  demesne,  and 
as  are  hereby  limited  in  use  to  the  said  T.  S, 
with  their  rights,  members,  and  appurtenances,  by 
such  good,  sufficient,  and  prpper  names,  number 
of  messuages,  and  acres,  quantities,  qualitiesi  and 


Pleas. 
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bther  descriptions,  as  shall  be  deemed  necessary, 
proper,  sufficient,  and  requisite  to  comprise  the 
same.  And  that  the  said  J.  S.  and  T.  S.  respec- ^<^  o^. 
tively  shall  in  their  own  persons,  or  by  their  at- twth  reoove- 
tomey  or  attornies,  lawfully  authorised  in  that^^^"**"** 
behalf,  appear  to  the  same  writs  respectively,  and 
vouch  to  warranty  the  said  C.  C.  and  A,  his  wife. 
And  that  the  said  C.  C.  and  A.  his  wife  shall  in 
their  own  persons,  or  by  their  attorney  or  attor- 
nies lawiiilly  authorised  in  that  behalf,  appear 
gratis  and  freely  enter  into  the  warranty  of  the 
said  J.  S.  and  T.  S.  respectively ;  and  taking  the 
same  upon  themselves,  vouch  over  to  warran^ 
the  common  vouchee  for  the  time  being  of  the 
said  courts  of  ancient  demesne  and  Common  Pleas 
respectively.  And  such  common  vouchees  respec- 
tively shall  appear  gratis,  and  freely  enter  into 
the  warranty  of  the  said  C.  C.  and  A.  his  wife; 
and  after  imparlance  make  default.  So  that  judg- 
ment may  be  given  upon  the  said  writs  respectively, 
and  every  of  them  for  the  said  J.  E.  or  other  de- 
mandcmt  or  demandants  therein  respectively, 
to  recover  all  and  singular  the  said  messuages, 
farms,  lands,  hereditaments,  and  premises  hereby 
released,  or  otherwise  assured  or  intended  so  to 
be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and  ap- 
purtenances, by  such  names,  qualities,  quantities, 
and  other  descriptions  as  aforesaid,  against  the 
said  J.  S.  and  T.  S.  respectively ;  and  for  them  re- 
spectively to  recover  in  value,  against  the  said  C.  C. 
and  A.  his  wife ;  and  for  the  said  C.  C.  and  A. 
his  wife  to  recover  in  value  against  the  common 
vouchees  respectively,  as  is  usual  in  such  cases. 
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to  bar  the 
estates-tail^ 


and  transfer 
and  settle  the 
lands  to  uses. 


Direction 
that  recove- 
ries shall  be 
suffered, 


and  that  par- 
ties will  give 
effect  to  the 
atone. 


And  that  upon  all  and  every  recovery  and  reco- 
veries, to  be  suffered  as  aforesaid,  execution  may 
be  sued  and  prosecuted  by,  and  seisin  had,  taken^ 
and  delivered  unto  the  said  J.  £•  or  other  deman* 
dant  or  demandants  accordingly.  And  that  eveiy 
other  act  or  thing  requisite  or  proper  to  be  done 
or  executed  for  the  purpose  of  suffering  and  per- 
fecting two  or  more  common  recoveries  of  the 
several  messuages,  farms,  lands,  hereditaments, 
and  premises  respectively  hereby  released  or 
otherwise  assured  or  intended  so  to  be,  with  dou- 
ble, treble,  or  other  voucher,  to  dock  the  estates  a 
mterests  in  tail  of  the  said  A.  C.  of  and  in  the 
said  several  messuages,  farms,  lands,  heredita- 
ments, and  premises,  and  all  reversions  and  re- 
mainders over  and  expectant  upon  the  same  estates 
or  interests  in  tail,  and  to  transfer  and  settle  the 
same  messuages,  farms,  lands,  and  hereditaments 
to  the  uses  hereinafter  Umited,  expressed,  and 
declared  thereof,  may  be  made,  done,  and  execut- 
ed. And  by  way  of  direction  and  declaratioD, 
and  not  of  covenant,  it  is  hereby  granted,  declared, 
and  agreed,  by  and  between  the  parties  to 
these  presents,  and  they  hereby  for  themselves, 
severally  and  respectively,  and  for  their  several 
and  respective  heirs,  executors,  and  administra- 
tors, consent  and  agree,  according  to  their  respec- 
tive estates,  rights  and  interests,  in  the  premises, 
that  the  recoveries  hereby  agreed  to  be  suffered, 
shall  be  suffered  and  perfected  with  all  possible 
dispatch ;  an^  that  they  respectively  and  their 
respective  heirs,  on  their  respective  parts,  will 
use  their  utmost  endeavours  to  give  effect  to  the 
same  recoveries,  and  also  to  these  presents^  and 
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the  grant,  release,  confirmation,  or  other  assurance 

hereby    made.      And     it   is    hereby     further  Declaration 

DIRECTED,   declared,  and  agreed,  by  and  between coreriM what 
all  the  parties  to  these  presents,  as  far  as  they  re-**^*"^* 
spectively   have  any  right,  title,  or  interest  in   the 
premises,  that  immediately   upon  and  after  judg* 
ment  obtained,  and  seisin  had  and  taken  upon  each 
of  such  recoveries  as  aforesaid,   each  of  the  recove- 
ries respectively,  so  as  aforesaid,   or  in  any  other 
manner,  or  at  any  other  time  or  times,  to  be  suffer- the  kase  fiir 
ed  ;  and  also  the  bargain  and  sale  for  a  year,  bearing. present  deed^ 
date  on  the  day  next  before  the  day  of  the  date  Of 
these  presents ;  and  also  these  presents,  and  the  as-t 
surance  hereby  made  ;  and  all  and  every  other  fine  and  all  other 
and  fines,  recovery  and  recoveries,  and   other  assu-    ^' 
ranees  whatsoever,  at  any  time  or  times  heretofore, 
and  to  be  at  any  time,  and  from  time  to  time  here- 
after had,  made,  done,  levied,  suffered,  and'  perfect- 
ed, of  or  concerning  all  or  any  part  of  the  said  mes- 
suages, farms,  lands,  hereditaments,  and  premises, 
hereby  released,  or  otherwise  assured  or  intended 
so  to  be,   either  by   themselves,  solely  and  alone, 
or  'jointly  and    together    with   any  •  other  lands, 
tenements,   or  hereditaments    whatsoever,    by  or 
between   all  and  every,   or  any  or  either  of  the 
persons  who  are  parties  to  these   presents,   or  to 
which  they  or  any  or  either  of  them  is  or  are,  or 
shall  or  may  be  parties  or  privies,  or  a  party   or 
privy,   shall,   as   to  all   the  said  parties  to   these 
presents  respectively,  as  far  as  they   respectively 
can  lawfully  or  rightfully  direct  the  uses   of  the 
same  fine  or  fines,  conmion  recovery  or  recoveries, 
and  other  assurances,  be  and  enure,  and  be  ad*  sbaH  enuie, 
juiced,  expounded,   deemed,  decreed,  and  taken 
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to  be  and  enure,  and  that  the  same  was  and  wore 

meant  and  intended,  and  is  and  are  hereby  directed 

and  penoM    and  declared  to  be  and  enure ;  and  also  that  the 

ahall  stand 

seised^  person  or  persons  to  whom  such  fine  or  fines,  com^ 

mon  recovery  or  recoveries,  and  other  assurances, 
respectively,  have  or  hath  been  or  shall  or  may 
be  levied,  suffered,   made,    and    executed,    shall 

As  to  the      stand  and  be  seised.  As  id,  for,  and  concerning  the 

luting  convey* 

ed  said   messuages,  farms,  lands,   hereditaments,   and 

premises,   hereby  released,   or  otherwise    assured 
or  intended  so  to  be,  and  every  part  and  parcel  of 
the  same,   with  their  and  every  of  their  rights, 
members,  and  appurtenances,  (subject,  and  witli- 
out  prejudice  as  aforesaid)  To  the  uses^  upon    the 
trusts,  and  for  the  ends,  intents,  and  purposes, 
hereinafter  limited  and  declared  of  and  concerning 
To  the  use  of  the  same,   that  is  to  say.  To  the  use  of  such    per* 
So^MhJSl''  ®^^  ^^  persons,   for  such  estate  or  estates,   and   for 
band  and  wife  gueh  interest    or    interests,   by  way   of  ^nuity, 
appohit        rent  charge,  or  otherwise,  and  in  such  parts,  shares, 
,  and  proportions,  and  upon  such  trusts,  and  for  such 
ends,  intents,  and  purposes,  and  charged  and  chaige- 
able,  in  such  manner,  and  either  absolutely  or  con* 
ditionally,  and  subject  to  such  powers  of  revocation 
and  of  new  appointment  and  other  powers,    provi- 
soes,   conditions,    restrictions,    limitations,  decla- 
rations, and  agroements,  as  the  said  C.  C.  and  A» 
his  wife,  at  any.iiBie   or  times,   and  from  time  to 
time,  during   their  joint  lives,   by  any   deed    oc^ 
deeds,    instrument  or  instruments  in  writing,  tc-^ 
be  sealed  and  delivered  by  them  in  the  preseno:^ 
of  two  or  more  credible  witnesses,  and   attested  b^y 
the  same  witnesses,   shall  jointly  direct,   limit,     ^x 
In  definiH  of  appoint.     And  in  default  of  such  direction,  liticiju 
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tation,  and  appointment,  and  in  the  mean  time  and  app<Mntment 
-from  time  to  time,  until  the  same  shall  take  effect, 
and  from  time  to  time  subject  to  such  uses,  trusts, 
charges,  and  interests  as  shall  have  been  directed, 
limited  Or  appointed  by  the  said  C.  C.  and  A.  his 
wife  iointly  ;  then  To  the  use  of  the  said  C .  C  •  and  A  To  the  use  f. 

,     .    ,     .  ,         .  ^  ,  husband  and 

iiis  Wife,  their  heirs  and  assigns,  for  ever ; .  and  to  no  wife,  in  fee. 

iOther  use,  and  upon  no  other  trust,  nor  for  any  other 

end,  intent,  or  purpose  whatsoever.     And  thisikbimtues 

'INDENTURE      ALSO     WITNESSETH     that     in     pur-'^*^^"      ' 

*^  WITNESSETH 

suance  and  further  performance  of  the  said  agree- that  for  nomi- 
ment  on   the   part   of  the  said  J.  R.  H,  and  in  Son  j.  R.  H. 
consideration   of   10s.    of   like   lawful    money  as*^?^^^ 

•/  assignsto 

aforesaid,  to  the  said  J.  R.  H.  well  and  truly  paid  husband  and 
by  the  said  C.   C.  and  A.  his  wife,  immediately 
before  the   execution  of  these  presents,  (the  re- 
ceipt whereof  is  hereby  acknowledged,)  The  said 
J.  R.    H.    hath  remised,    released,    quit-claimed, 
and  also  bargained,   sold,    and   assigned,  and  by 
these  presents    doth   remise,    release,    quit-claim, 
and  also  bargain,    sell,    and  assign  unto  the  said 
C.  C.  and  A.  his  wife,  their  heirs,  executors,  ad- 
minstrators,   and   assigns.    All  the   estate,    right,  all  his  estate^ 
title,   interest,  term   and  terms  of  years,   benefit,  ^/^^ 
property,  and  possiblity,  at  law  and  in  equity,  or  leasehold 
otherwise  howsoever,  of  him  the  said  J.   R.  H,  of  &^! 
in,  to,  and  out  of  all  the  said  freehold  and  lease- 
hold messuages,  lands,  tenements,   hereditaments, 
real  estate,  and  residue  of  the  personal  estate  and 
effects,  and  other  property  late  of  the  said  D.  H, 
devised  and  bequeathed  by  his  said  will  and  codicil, 
or  whi6h  were  purchased  in  manner  hereinbefore 
Mentioned,  and  of,  in,  to,  and  out  of  every  j)art 
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and  parcel  of  the  same,  so  and  in  such  manner, 
that  the  said  J,    R.    H.    may  henceforth  be  ex- 
cluded of  and  from  all  share,  right,  and  interest, 
of,  in,  and  to  the  same  real  and  personal  estates, 
and  the  same  may  be  dischai^ed  of  and  from  all 
claims  and  demands  whatsoever,  of  him  the  said 
CoTUTAKTbyJ.  R.  H.     And  the  said  W.  B.  doth  hereby  for 
party  that  he  himself,  his  heirs,   executors,   and  administratcH^,  ' 
c^hcred^'    covenant,  declare,  and  agree,  to  and  with  the  said 
C.   C.  and  A.  his  wife,  their  heirs  and  assigns^ 
that  he  the  said  W.  B.  hath  not  at  any  time  or 
times  heretofore  made,  done,   executed,  commit- 
ted, or  willingly  or  knowingly  suffered  any   act, 
deed,  matter,  or  thing  whatsover,  whereby  or  by 
reason  or  means  whereof  the  said  messuages,  forms, 
lands,    and    hereditaments,    hereby    released,    or 
otherwise  assured  or  intended  so  to  be,  or   any 
part  thereof,  are,  is,  can,  shall,  or  may  be  impeached 
charged,  incumbered,  or  in  any  wise  affected  in 
The  like  by    title,  charge,  estate,  or  otherwise  howsoever.     And 
another  party,  jj^^  g^jj  J,  R.  H.  doth  by  these  presents  for  him- 
self, his  heirs,  executors,  and  adminstrators  cove- 
nant and  declare  to  and  with  the  said  C.  C.  and  A. 
his  wife,  their  heirs,  executors,  administrators,  and 
assigns,  that  he  the  said  J.  R.    H.  hath  not  at  any 
time  or  times  heretofore,    made,   done,   executed, 
committed,    or  willingly    or    knowingly    suffered 
any  act,  deed,  matter,  or  thing  whatsoev^*,  where- 
by, or  by  reason  or  means  whereof,  the  said  mes- 
suages, forms,   lands,  hereditaments,  and  premises 
hereby  released,  or  otherwise  assured  or  intended 
so  to  be,  or  the  said  leasehold  pieces  or  parcds  of 
land,  and  other  the  personal  estate  hereby  releasedand 
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assigned  or  intended  so  to  be^  or  any  part  of  the  same 
respectively,  shall  or  may  be  impeached,  charged, 
incumbered,  or  in  any  wise  affected  in  title,  charge, 
estate,  or  otherwise  howsoever.     In  witness^  Sfc. 


FORM  VI. 


Recovery  Deed/or  three  Recoveries,  in  different  CouniieSt  of 
Shares  in  the  New  River,  when  the  Object  is  to  preserve 
Contingent  Remainders  ;  and  also  to  prevent  Merger ;  and 
correct  the  Intention  of  a  Testator  in  the  Dispositions  inade 
by  Us  WilL 

Th^mgk  this  deed  was  supposed  to  concern  equitable  Estates, 
yet  as  that  was  not  ascertained,  it  was  prepared  as  if  the 
Estates  had  been  legal  (a). 

THIS  INDENTURE  of  seven  parts,  made  the 
Jd  day  of  July  A.  D.  1805,  and  45  Geo.  III.  &c. 
Between  J.  W.  of,  &c.  Esq.  and  J.  F.  of,  &c,  PAaxtM. 
merchant,  of  the  first  part ;  E.  W.  of,  &c.  spinster, 
of  the  second  part ;  the  said  J.  W.  of  the  third 
part ;  J.  H.  of,  &c.  gentleman,  of  the  fourth  part ; 
J.  M.  of,  the  same  place,  gentleman,  of  the  fifth 
part;  E.  G.  of,  &c.  merchant,  of  the  sixth  part; 
and    J.  G.  of,    &c.    Esq.    of    the   seventh  part. 
Whereas  J.  W.  late  of,  &c.  Esq.  deceased,  was  recites  the 
at  the. date  and  publication  of  Ixis  will,  hereinafter  ^®|?^g|.^"^'^  ^^ 
recited,  and  also  at  his  death,  seised  of,  or  other- owner  of  a 
wise  intitled  to  a  moiety  of  two  36th  parts,  (being  different 
a  share  he   purchased  of    the   Right   Honorable  ^''fg^^.^*! 
Elizabeth  Lady  Viscountess  B,)   and  a  moiety  of  and  adven- 
one  other  36th  part,  (being  a  share  he  purchased  mltety,  of 
of  W.  P.  H.  Esq.  and  others,)  and  a  moiety  of  one  ^^  ^^^  ^" 

(a)  See  p.  114  of  the  text. 
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Other  36th  part,  (being  a  share  he  purchased  of  the 
Honorable  F,  W.  and  C.  his  wife,)  of  and  in 
that  moiety  or  half  part  of  the  New  River  water- 
cut  and  stream  brought  from  C.  and  A.  in  the 
counties  of  H,  and  M.  or  one  of  them  to  L,  and 
other  places  adjacent,  commonly  called  the 
King's  Moiety,  and  the  profits,  advantages,  and 
hereditaments  thereto  belonging ;  And  was  also 
seised  of  or  intitled  to  one  full  36th  share  of  that 
moiety  of  the  said  water-cut  and  stream  and  here- 
ditaments, which  is  called  the  Adventurer's  Moiety. 
WUof  the  \j|u  Whereas  the  said  J.  W.  by  his  last  will 
owner,  and    testament    in     writing    duly    executed   and 

attested  for  the  devise  of  lands  of  inheritance,  apd 
bearing  date  on  or 'about  the  31st  day  of  March  in 
deviwng  to  ^jj^  y^ar  1803  ;  (amongst  other  things)  gave,  de- 
Kjn^s  share,  vised,  and  bequeathed  unto  his  dear  son,  the  said 
^SerTfiT^J-  W.  and  to  his  friend,  the  said  J.  F.  and  the 
J^^e  ten^  oi  survivor  of  them,  and  to  the  heirs  of  such  survivor, 
and  her  chil-  all  that  his  (the  said  testator's)  part  or  shsure,  com- 
^^^^ '  monly  called  a  King's  Share,  of  and  in  the  New 

River,  with  the  rights,  members,  and  appurte- 
nances :  Upon  trust  to  pay  the  interest,  dividends, 
and  produce  arising  therefrom,  unto  his  daugfata* 
the  said  £.  W.  for  and  during  her  natural  life. 
And  from  and  after  her  decease,  he  gave  and  de- 
vised the  said  part  or  share  called  a  King's  Share, 
with  the  appurtenances,  unto  and  amongst  the 
children  of  his  said  daughter  in  equal  shares  and 
proportions,  and  if  but  one  child,  then  to  such 
only  child.  But  in  case  his  said  daughter  should 
happen  to  die  without  leaving  issue,  then  he  gave 
and  devised  the  said  part  and  share  called  a 
King's  Share,  with    the  appurtenances  untp  h]% 
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said  son  J.  W.  his  heirs  and  assigns,  or  in  case  of 

his  death,  to  his  children,  share  and  share   alike. 

And  after  bequeathing  divers  pecuniary  legacies,  «>d^«^^nff 

the  said  testator,  by  his  said  will,  gave,  devised,  and  his  rtal  aad 

bequeathed   all   the   rest,  residue,   and   renfiainderPg^^^g^^jj^j, 

of  his  real  and  personal  estate,  whether  freehold,  son, 

copyhold,  or  leasehold,   or  of  whatever  nature   or 

kind   soever,  or   wheresoever,   which  he  might  be 

possessed  of,  or  any  ways   intitled  to,  at  the  time 

of  his  decease,    unto  his  son  the  said  J,   W.  his 

heirs,   executors,    administrators, .  and  assigns    for 

ever,   according  to  the  nature  and   tenure   of  his 

said  estates    and  effects.     And  the   said   testator 

appointed  his  said   son  J.   W.  to  be  sole  executor 

of  hid  said  will.  And  Whereas  the  said  testator  Death  of  tet* 

J..W.  departed   this   life   without  having  in  any       ' 

manner  revoked  or  altered  his  said  in  part  recited 

last  will  iand  testament.  And  the  same  last  will  and^"?  P'°^,^^ 

of  his  will 

testament,    was   after    his     decease,   and  on    or 
about  the  day  of  duly  proved  in 

the    .Prerogative    Court  of   the    Archbishop     of 
Canterbury.     And  whereas  it  is  apprehended i> Apprehencled 
that  the  devise  to  the  said  J.  W.  and  J.  F.  upon  vise'extended 
trust  as  aforesaid,   contained  in  the  said  in  partj^^^.^*^^^ 
recited  will,   may  be  construed  to  extend  to  the  in  the  king^a 
whole  of  the   share  and  interest  which  the   said 
testator  J.  W.  had  at  the  time  of  his  decease  in 
that    part  of  the   New  River    called  the   King's 
Moiety ;  and  that  the  said  E*   W.  is  seised  of  an 
estate-tail   in  remainder  under   the  limitations   or 
dispositions    contained   in     the   will  of  her  said 
fathen  And  whereas  the  legal  estate  of  the  said  Legal  estate 

vested  in  thfi 

New   River  water-works  and  shares  therein   is  or  company, 
18  understood  to  be  vested  in  the  .Governor  and 

VOL.  I.  D  D 
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Company  of  the  said  New  River  in  their  corporate 
A««etnentto  capacity.      And   whereas   the  said   E.    W.   is 

BUFer  recove-       r        j 

ry  to  rectify    fully  satisfied  that  the  intention  of  her  gaid  father 

niS^in      iii   making  such   devise  was  to  give  to  the  said 

Aewill.         J  }^  and  J.  F.  in  trust  for  her  and  her  children 

as  aforesaid,  a  share  or  shares  equal  to  one  36A 

part  or  share  of  th^  said  King^s  Moiety   in  the  said 

New  River  and  no  more.     And  the  said  E.  W.  is 

'   desirous  and  hath  agreed,  in  order  to  remove  all 

doubts  and  difficulties  which  may  arise  upon  the 

construction  of  the  said  devise,  to  settle  and  assume 

all  the  shares  and  interests  late  of  her  said  father 

in  the  King's  Share  of  the  said  New  River,  a:ccord- 

ing  to  such  his  supposed  intention,  and  for  that 

purpose  to  suffer  a  recovery  of  the  said  shares  and 

ik?!^!!!^ '^^  h'ereditanaents.     Ai^D  whereas  in  order  to  ren- 

the  son  and 

the  other       der  such   recovery  effectual  as   far  as   the    iteW 

join.  J.  W.  is  interested,   he  and  {at  the  request  of  the 

siaid  J.  W.  and  E.  W.)  the  said  J.  F.  have  agteed 

to  join  in  these  presents  in  such  manner  as  hete- 

Witnesseth     inafter  is  expressed.      Now    this    iNDENTintB 

that  for  bar-  *•  ■       ^ 

rteffestates-    WITNESSETH,   that  in   pursuance   of   the  several 
^  agreements  hereinbefore  mentioned,  and  for  deck* 

ing,  barring,  destroying,  and  extinguishing  aB 
estates-tail,  of  and  in  the  several  parts,  shares,  and 
interests  in  the  New  River,  and  the  profits  there^ 
of  and  other  hereditaments  hereinafter  mentionedj 
and  released  or  otherwise  assured  or  intended  so 
to  be,  and  all  reversions  and  remainders  expectant 
upon  such  estates-tail,  and  all  conditions  and 
and  settling     collateral  limitations   annexed    thereto:    and  for 

tne  snares  to  .  ,  ' 

uses,  settling  and  assuring  the   same   parts,  shares,  and 

hereditaments,  respectively,  to  the  uses,  upon  the 
trusts^  and  for  the  ends,  intents,    and    purpose!. 
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hereinafter  limited,  expr^ed,  and  declared  of  and 
concerning  the  same ;   and  in  consideraticHi  of  ten^^??^ 
shillings  of  lawful  money  current  in  Great  Britain  tion. 
to  each  of  them  the  said  J.  W,  J.  F.  and  E.  W, 
well  and  truly  paid  by  the  said  J.  H,  immediately 
before  the  execution   of  these   presents,    (the  re- 
-ceipt  whereof  is  hereby  acknowledged,)  The  saidjp^^^^ 
J.    F.   at   the   special   instance  and  request,   and  the  son  and 
\)rith  the   privity,   consent,  and   approbation,  and^^*®^' 
by  the  direction  and  appointment  of  the  said  J. 
W.   and  E.  W,  testified  by  their  severally   execut- 
ing these  presents,  hath  bargained,  sold   and  re- releases; 
leased,  and  by  these  presents  doth  bargain,  sell, 
and  release;    And    the  said  J.  W.    and  E.  W,^^^^^^^^ 

..  ,     .  .   ,  -  and  daughter 

accordmg  to  their  respective  estates,  rights,    and 
interests  in  the   premises,  have  and  each  of  them 
hath   granted,   bargained,   sold,   ahened,  released,  ^^"^^  *^ 
ratified,  and  confirmed,  and  by  these  presents  do 
and  each  of  them  doth  grant,   bargain,   sell,  alien, 
release,  ratify,   and  confirm,  unto  the  said  J,  H, 
his  heirs  and  assigns,  (in  the  actual  possession   of[^^^^ 
the  said  J.  H.  now  being,  in  virtue  of  a  bargain  year) 
and  sale  thereof  made  to   him  by  the  said  J.  F, 
J,  W.  and  E.  W,  in  consideration  of  five  shillings 
paid  to  each  of  them  by  the  said  J.   H,  by   inden- 
ture bearing  date  on  the  day  next  before  the  day 
of  the  date,  and  executed'  before  the  execution  of 
these  presents,  for  one  whole  year,  to  be  comput- 
ed firom  the  day  next  before  the  day  of  the  date 
of  the  same  indenture  of  bargain  and  sale,  and   by 
force  of  the  statute  made  for  transf^^rring  uses  into 
possession,)  All  that  one  full  and  equal   moiety,  ^™^^^ ^ 
half  part,  or  share,  late  of  the  said  J.  W.  of,  in  shares, 
Md  to  all  those  two  full  and  intire  six-and-thir<* 
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And  a  moiety  tieth  paits  OF  shares  ;    And  all   that  one  full  and 

S6th  share,  equal  moiety,  half  part,  or  share,  late  of  the  said 
J.  W.  of,  in,  and  to  all  that  one  other  full  and 

The  like,  intire  six-and-thirtieth  part  or  share  ;  And  aho 
all  that  one  full  and  equal  moiety,  half  part,  or 
share,  late  of  the  said  J*  W.  of,  in,  and  to  all  that 
one  other  full  and  intire  six-and-thirtieth  part  or 

in  tiie  King's  share,  of  and  in  All  that  moiety  or  half  part  of  the 

Moiety  of  the  .^       '     .  .  ^  ,V  n^ 

NewRirer.    New  River  water-cut  and  stream,  and  the  profits 
thereof,  brought  from  C.  and  A.  in  the  counties 
of  H.  and  M.  or  one  of  them,  to  L.  and  other 
places    adjacent,     commonly    called    the     King^s 
Moiety,    (the    said    moiety   or  half,    into  six-and- 
thirty  parts,  or  equal  shares  to  be  divided,)  and 
also  of  and  in  the  King's  Moiety  of  all  heredita- 
ments w^hatsoever  relating  unto  or  concerning  the 
said  New  River  cut  or  stream,  and  of  and  in  all 
manner*  of  profits,   advantages,  and    commodities 
whatsoever,  thereof,  or  by  means  or  reason  thereof, 
in  any  sort  to  be  paid,  raised,   and  gotten  ;  And 
also  of  and  in  the  King^s  Moiety  or  half  part  of  all 
fines,  sums  of  money,  rents,  reversions,  benefits, 
and  commodities  whatsoever,  which  at  any  time 
or  times  hereafler  shall    or    may  be  raised,  had, 
made,  levied,  or  gotten,  by  means  of  the  said  New 
River  water  or  water-works,  or  of,  or  by  reason  of 
the  conveyance  of  the  water  thereof,  in  or  by  any 
parts  or  places,  or  unto  or  for  any  person  or  per-- 
Atid  all  other  SOUS  whomsoever,       And  all   and    singular  othef 
the  testator  in  ^^^  P^^s,  shares,  and  interests,  late  of  the  said 
the  same       j^  \^^  of,  in,  and  to  the  said  moiety,  or  half  part, 
called  the  King's  moiety,  of  the  said  New  River 
water-cut  and  stream,  and  the  profits  thereof,  and 
the    commodities,     hereditaments,    and     appurte- 


RECOVERY    DEED. 


376 


nances,  to  the  same  belonging  or  appertaining. 
And  the  reversion  and  reversions,  remainder  andRevex»ion,&c, 
remainders,  yearly  and  other  rents  and  profits  of 
the  said  hereby,  or  hereby  intended  to  be  released, 
parts,  shares,  and  hereditaments,  and  every  part 
,and  parcel  of  the  same,  with  the  appurtenances. 

To    HAVE    AND    TO    HOLD  the  Said  parts  or  shares  Habendum  to 

hereinbefore  mentioned,  and    hereby  released,    orh^rg'^nj  ag. 
otherwise  assured,  or  intended  so  to  be,  of  and  ^^^^"u/^"^ 
the  said  moiety  of  the  said  New  River  water-cut  daughter, 
and   stream,   and  the   profits    thereof,    called    the 
King^s  Moiety,  hereditaments,  and  all  and  singu- 
lar other  the  premises  hereinbefore  mentioned,  and  '     ^ 
hereby  released,  or  otherwise  assured,  or  intended 
so   to  be,  and    every    part    of    the    same,    with 
their  and   every    of   their   rights,    members,    and 
appurtenances,  unto  the  said  J.  H.  his  heirs  and 
assigns,  during  the  natural  hfe  of  the  said  E.  W. 
To  the  uses  hereinafter  limited  and  declared  ;   that 
is  to  say,  To  the  use  of  the  said  J.  H.  and  his  assigns  To  the  use  of* 
during  the  joint   natural  lives  of  the  said  J,   H^thejointT^ 
and  E.  W.  And  from  and  after  the  determination  qM^j^j^^^ 

the  daughter. 

that  estate,  and  in  the  mean   time  subject  thereto,  Remsdnder 
and  until  the  recoveries  hereby  agreed  to  be  suf- 
fered shall  be  sufifered.  To  the  uses  hereinafter  U- To  uses  d©. 
mited  and  declared  of  the  recoveries  hereby  agreed  recovery, 
to  be  suffered.     And  it  is  hereby  declared  ^'^^^*^- , 
and  agreed,  that  the  estate  hereby  limited  to  the  esute  is  limit, 
use  of  the  said  J.  H,  and  his  assigns,  during  the^j/^^ 
joint  lives  of  himself  and  the  said  E.  W,  is  so  ^^  J<>"*^  ?^«« 
limited    to   him  and    them.    To    the  intent  that  tenant  to  the 
the  said  J.  H.  may  be  tenant  of  the  freehold  of  all^^*^^ 
and  singular  the  said  several  parts  and  shares  here- 
by released,  or  otherwise  assured,  or  intended  so 
to  be,  of  and  in  the  said  King's  Moiety,  of  the 
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said   New    River  water-cut  and  stream,   and  the 
profits  thereof,  hereditaments,  and   premises,  .and 
every   part  and  parcel  of  the    same,    with    their 
for  Buffering    rights,   members,   and  appurtenances ;    to  the  end 
veriea.  ^h^t  three  or  more  good  and  perfect  common  re- 

coveries, with  double  voucher  may  be  had  and 
suffered  of  the  same  parts,  and  shares,  and  heredi. 
taments.  Aiid  for  that  purpose  it  is*  hereby  di* 
rected,  declared,  and  agreed,  by  and  between  all 
the  said  parties  to  these  presents,  as  far  as  they 
respectively  are  interested,  that  the  said  J,  H. 
shall  permit  and  suffer  the  said  J.  M.  or  some 
other  person  or  persons,  at  the  costs  and  charges 
in  all  things,  of  the  said  J.  W.  his  heirs,  executors, 
or  administrators,  at  any  time  or  times  hereafter 
to  sue  forth,  and  prosecute  against  him  the  said 
J,  H,  out  of  his  majesty^s  high  court  of  Chan- 
cery, three  or  more  writs  of  entry,  sur  disseisin  en 
/^ />o*<,  returnable  before  his  majesty's  justices  of 
One  writ  to    the  court  of  Common  Pleas,  at  Westminster:  and 

be  sued  for 

the  parts       by  One  or  more  of  the  said  writs,  demand  of  the 

^n^  S  h!'^^^^  ^'  ^"  ^^^  P^^^  ^^^  shares  hereby  released  or 
otherwise  assured,  or  intended  so  to  be,  of  such 
and  so  many,  and  such  part  and  parts  of  the  said 
King's  Moiety  of  the  New  River  water-cut  and 
stream,  profits,  and  hereditaments,  as  are  situate, 
lying,  and  being,  or  arising  and  to  be  had  and 
taken  in  the  said  county  of  H,  with  the  appur- 
One  for  the  tenances ;  and  by  one  or  more  of  the  said  writs, 
coi^^ctf^M.  d^in^^nd  of  the  said  J,  H.  the  parts  and  shares 
hereby  released,  or  otherwise  assured,  or  intended 
so  to  be,  of  siich,  and  so  many,  and  such  part 
and  parts,  of  the  said  King's  Moiety  of  the  said 
New  River  water-cut  and  stream  profits,  and  here- 
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ditaments  as  ai*e  situate,  lying,  and  being,  of  aris- 
ing and  to  be  had  and  taken  in  the  said  county  qf 
M. ;  and  by  one  or  more  of  the  said  writs,  demand  5!^^  ^^f®' 

'  .  tne  psrt  in 

of  the,  said  J,    H.    the  parts  and   shares  hereby  the  dty  of  L. 
released  or  otherwise  assured,  or  intended  so  to 
be,  of  such,  and  so  many,  and  such  part  and  parts, 
of  the  said  King's  Moiety  of  the  said  New  River 
water-cut  and    stream,   profits  and    hereditaments 
as  ace  situate,  lying,  and  being,  or  arising  and  to 
be  had  and  taken  within  the  city  of  L. ;  anddeman<il 
the  said  shares  respectively,    by  such  apt,  good, 
49ufficient,  and  proper  names,  quantities,  qualities, 
and  other  descriptions  as  shall  be  deemed  neces- 
sary, proper,  sufficient,  and  requisite  to  comprise  Mode  rf 
the  same.     And  that  the  said  J.  H.  shall  in  his^^j^^ 
own  person,  or  by  his  attorney  or  attorn ies,  law-^^^j^spre. 
fully  authorised  in  that  behalf,  appear  to  each  of 
the  same  writs    respectively,  and    voudi  to  war- 
ranty the  said  E,  W.     And  that  the  said  £•  W* 
dhali  in  her  own  person,  or  by  her  attorney  or  at- 
tornies,  lawfully  authorised  in  that  behalf,  appear 
gratis,  and  freely  enter  into  the  warranty  of  the 
said  J.  H. ;    and  taking  the  same  upon    herself, 
vouch  over  to  warranty  the  common  vouchee  of  . 
the  court  of  Common   Pleas,  for  the  time  being ; 
who  shall  appear  gratis,  and  freely  enter  into  the 
warranty  of  the  said  E.   W,  and  after  imparlance 
make  default.     So  that  judgment  may  be   given 
upon  each  of  the  said  writs,  for  the  said  J.  M,   or 
other  dernandant  or  demandants,  to,  recover  ail  and 
«ngular  the  parts  and  shares   hereby  released  or 
otherwise  assured,  or  intended  so  to  be,  of  and  ip, 
^uch  and  so  nqiany  ^nd  such  part  and  parts  of  the 
pj^3j^y    k£  the    siii^  Neif    Biver  water-cut   and 
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Stream,  profits  and  hereditaments,  called  the 
King's  Moiety,  as  shall  be  demanded  by  the  same 
writs  r^pectively,  with  their  rights,  members,  and 
appurtenances,  against  the  said  J.  H. ;  and  for  the 
said  J.  H.  to  recover  in  value  against  the  said 
E.  W. ;  and  for  the  said  E.  W.  to  recover  in  value 
against  the  common  vouchee,  as  is  usual  in  such 
cases.  And  that  upon  all  and  every  recovery  and 
recoveries  to  be  suffered  as  aforesaid,  execution 
may  be  sued  and  prosecuted  by,  and  seisin  had, 
taken,  and  delivered  unto  the  said  J.  M.  or  other 
demandant  or  demandants  accordingly.  And  that 
every  other  act  or  thing  needful,  requisite,  or  pro- 
per to  be  done  or  executed  for  the  purpose  of  suf- 
fering and  perfecting  a  common  recovery  or  re- 
coveries of  the  parts  and  shares,  hereditaments 
and  premises,  hereby  released,  or  otherwise  as- 
sured, or  intended  so  to  be,  with  double,  treble,  or 
to  bar  the  Other  voucher,  to  bar  the  estate  tail  of  the  said 
e8tate-taii,&c,£^  W,  of  and  in  the  said  parts,  shares,  hereditar 

ments,  and   premises,  and  all  reversions    and  re- 
mainders over  and  expectant  upon  the  same  estate, 
Direction  that  may  be  made,  done   and  executed,     ^nrfby  way 

recoveries  v         *' 

shall  besuf-i  of  direction  and  declaration,  and  not  of  covenant, 
•  it  is  hereby  granted,  declared,  and  agreed,  by  and 

between  the  parties  to  these  presents,  as  far  as 
they  respectively  are  interested,  and  they  hereby 
or  themselves,  severally  and  respectively,  and  for 
their  several  and  respective  heirs,  executors,  and 
administrators,  consent,  and  agree,  according  to 
their  respective  estates,  rights,  and  interests,  in 
the  premises,  that  the  recoveries  hereby  agreed  to 
be  suffered,  shall  be  suffered  and  perfected   wiA 

and  that  the  all  possible  dispatch ;   ajid  that  they  respectively^ 
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and    their    respective    heirs,    on    their   respective  parties  will 

parts,  will  use  their    utmost  endeavours    to   give^g^^^^*® 

effect  to   the  same  recoveries,  and  also  to  these 

presents,  and  the    grant,  release,  confirmation,  or 

other  assurance  hereby  made.     And   it  is  HERE-DECLAaA- 

BY  FURTHER  DIRECTED,  declared,  and  agreed  by"®^  that  the 

and   between  all    the  parties  to  these  presents,  as 

far  as    they  respectively    have  any  right,  title,  or 

interest  in  the  premises,  that   immediately   upon 

and  after  judgment  obtained,  and  seisin  had  and 

taken  upon  each  such  recovery  as  aforesaid,  each 

recovery  so  as  aforesaid  or  in  any  other  •  manner, 

or  at  any  other  time  or  times  to  be  suffered ;   and  the  lease  for  a 

also  the  bargain  and  sale  for  a  year,  bearing  date  pr^n^eed/ 

on  the  day  next  before  the  day  of  the  date  of  these  ^^^  ^  ^*^ 

11  1  11  ™es,  &c. 

presents ;  and  also  these  presents,  and  the  as- 
surance hereby  made  ;  and  all  and  every  other  fine 
and  fines,  recovery  and  recoveries,  and  other  as- 
surances whatsoever,  at  any  time  or  times  hereto- 
fore, and  to  be  at  any  time,  and  from  time  to  time 
hereafter,  had,  made,  done,  levied,  suffered,  exe- 
cuted, and  perfected,  of  or  concerning  all  or  any 
part  of  the  said  parts  and  shares,  hereditaments 
and  premises,  hereby  released,  or  otherwise  as- 
sured or  intended  so  to  be,  either  by  themselves 
solely  and  alone,  or  jointly  and  together,  with  any 
other  lands,  tenements,  or  hereditaments,  parts 
or  shares,  by  or  between  all  and  every,  or  any  or 
either,  of  the  persons  who  are  parties  to  these  pre- 
sents, or  to  which  they,  or  any,  or  either  of  them 
is,  or  are,  or  shall,  or  may  be  parties  or  privies, 
or  a  party  or  privy  shall,  as  to  all  the  said  parties 
to  these  presents  respectively,  as  far  as  they 
respectively  can  lawfully  or   rightfully  direct  the 


* 

\ 
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uses  of  the  same  fine  or  fines,  common  Tecovery 
or  recoveries,  and  other  assurances,  be  and  enure, 

•hall  enure,    ^^1  5^  adjudged,  expounded,    deemed,     decreed, 

and  taken  to  be  and  enure,  and  that  the  same  was 
and  were  meant  and  intended,  and  is  and  are 
hereby  directed  and  declared   to  be  and   enure; 

snd  that  per-  and  also  that  the  person  or  persons  to  whom  such 

sons  shall  n  n  -J 

stand  seised,  fine  or  fines,  common  recovery  or  recoveries,  and 

other  assurances  respectively,  have  or  hath  been, 

or  shall  or  may  be,  levied,  suffered,    made,   and 

As  to  the       executed,  shall  stand  and  be  seised,  as  to,  for,  and 

shai^  con-     concerning  the  said  several  parts  and  shares  here* 

by  released,  or  otherwise   assured  or  intended  so 

to  be,  of  and  in  the  said  moiety  of  the  said  New 

River  water-cut  and  stream,  profits,  and  heredita^' 

ments,  called  the  King's  moiety,  and  every'  part 

and  parcel  of  the  same,  with  the  appurtenances; 

To   the  uses,  upon  the  trusts,   and  for  the  ends, 

intents,  and  purposes  hereinafter  limited,  expressed, 

and  declared,   of  and   concerning   the  same,  (that 

To  the  use  of  is  to  say)  To  the  use  of  the  said  J.  W.  and  J.  F. 

j.\\^*andj.  tl'^eir  heirs   and   assigns,    during    the   life   of   the 

F.  for  life  of    said   E.  W,  upon  the  trusts   hereinafter  declared 

the  daughter.  ^      r  i         i  . 

of  their  estate.  And  from  and  after  the  determina^ 
Remainder,    jjon  of  that  estate  bv  any  means.  To  the  use  of  the 

To  the  use  of       .  .  J        J  ' 

another  trus-  said  £.  G.  his  heirs  and  assigns,  during  the  natural 
^S'ujiterf  life  of  the  said  E.  W,  Upon  trust  to  support  and 
in  trust  to  preserve  the  contingent  interests  Hmited  to  the 
contingent  children  of  the  said  E.  W,  by  the  will  of  her 
Jer  "i^^  said  father.  And  from  and  after  the  decease  of  the 
Remainder,  said  E.  W,  To  the  Mse  of  the  said  J.  W.  and  J.  F. 
To  the  use  of  their  heirs  and  assigns  for  ever,  upon  the  trusts 
J.  W.  and  J.  hereinafter  declared  of  their  estate.  An(jl  it  is  here* 
F.  in  fee.  -     jjy  directed,  declared,  and  agreed  by  and  between 


^ 
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the  parties  to  these  jwresents,  as  far  as  they  respec- -^<^^7»'«>» 
tively  are  interested,  that  the  several   limitations  tates  are  li* 
hereinbefore  made  to  the  use  of  the  said  J.  W.  and^^^^^^ 
J.   F,  their  heirs  and   assigns,  for  the  life  of  the  «nd  J.  F.  the 
said  E.  W,  and  in  fee,  are   made  to  them    Upon  ^^  in^g„„^ 
ii-zist  and  to  the  intent  and  purpose  that  they  the  them  forhar- 
said  J.  W.  and  J.  F.  their  heirs,  executors,  and  ad- SH  couveyi* 
ministrators,  and  every  of  them,  shall  and  may,  by,^^* 
with,  and  out  of  the  profits  of  the  said  several  parts 
and  shares,  or  otherwise  by  a  mortgage  or  mort- 
gages, sale  or  sales,  of  the  same  parts  and  shares,  or 
a  competent  part  of  the  same  parts  and  shares,  be 
well  and  suflSciently  reimbursed  and  satisfied,  and 
also.indemnified  and  saved  harmless,  of,  from,  and 
i^ainst    all  damages,    losses,    costs,   charges,    ex- 
pences,  suits,  claims,  and  demands,  which  at  any 
time  or  times,  and  from  time  to  time,  hereafter, 
shall  or  may  be  incurred,  or  sustained  by,  or  made 
upon,  or  brought  or  instituted   against,   the  said 
J.  W.  and  J.  F.  or  either  of  them,  their,  or  either 
of  their  heirs,  executors,  or  administrators,  for  or 
on   account  of  their    having    joined,  (as   trustees 
under  the  said  in  part  recited  will  of  the  said  J. 
W.)  in  the  conveyance  or  assurance  made  or  in- 
tended to  be  made  by  these  presents.     And  from  ^^ '^^i^^ 

,       ^  *■  thereto, 

and   after  full  reimbursement  and  satisfaction   of 

and  for  all   such  damages,  losses,  costs,   charges, 

expences,  suits,  claims,  and  demands,  and  in   the 

mean  time  subject  thereto;    As  te^  for,   and  con-As to««oi- 

ceming  one  moiety,  half  part,  or  share,   of  twoLuh^rtt^ 

six-and-thirtieth  parts  or  shares,  (making  together  ^®^'Jg  ®"^. 

one  full  six-and-thirtietli  part  or  share,)  of  and  in 

the  said  moiety  called   the  King^s  moiety  of  the 

said  New  River  water-cut  and   stream,  and   the 
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profits,  thereof,   and  other  hereditaments,  with  the 

appurtenances  (being  the  part  or  share  which  was 

purchased  by  the  said  J.  W.  of  and  from  the  said 

Upon  trust  for  £   Ladv  Viscountess  B,)   Upon  trust  that  they  the 

the  separate  •^  .  • 

atad  personal  said  J,  W.  and  J.  F,  and  the  survivor  of  them,  or 
daughtSfor   ^*®  heirs,  do  and  shall  from  time  to  time,  during 
^>»nfe         the  natural  life  of  the  said  E.  W.  retain  and  take 
the  rents,   income,   and  profits    arising  from  the 
same   parts    or  shares,    and   hereditaments ;    and 
stand  and  be  possessed  thereof,  for  the  sole  use  of 
the  said  E.  W,  separate  and  apart  from,  and  ex- 
clusive of  any  husband  with  whom  she  may  from 
time  to  time  intermarry,  and  so,  and  in  such  man- 
ner, that  the  same  may  not  be  under  the  controul, 
or  subject  or  liable  to  the  debts,  contracts,  forfei- 
ture, or  engagements  of  any  such  husband;  and 
in  such  manner  that  the  receipt  of  her   the  said 
E.  W,  or  any  person  or  persons  to  whom  she  may 
appoint  the  same  rents,  income,  and  profits  when 
due,  may  be  good  and  effectual  discharges'  for  the 
money  which   shall   be   thereby  expressed    to  be 
received ;   yet  nevertheless  so  that  the  said  E.  Vf. 
may  not  at  any  time  hereafter  anticipate,  charge, 
or  assign  all  or  any  part  of  the  same  rents,  income, 
and  profits,  before  the  same  shall  become  due  and 
Remainder,    payable.     And  from  and  after  the  decease  of  the 
In  trust  for     said  E.  W,  then   Upon  trust  for  the  child,  if  only 

entitled  undCT^*^^>  ^^  ^^  ^^^^  ^han  one,  for  the  several  children 
the  will  of  the  said  E.  W,  who  are  or  shall  become  intitled 
to  the  same  parts,  shares,  and  hereditaments, 
under  or  by  virtue  of  the  said  in  part  recited  will 
of  the  said  J.  W,  and  for  such  estates  and  in  such 
shares  and  proportions  as  such  child  or  children 
can  claim  to  be  intitled  to  have,  in  the  same  parts, 
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shared,  and  hereditaments  under  or  by   virtue  of 
the  same  will.     And  from  and  after  the  determi-Remabda; 
nation   of  the  estates  and   interests   of  the  same 
children  respectively,  then  In  trust  for  the  child,  in  trust  for 
if  only  one,  and  if  more  then  one,   then  all  the  as^tenants  in 
children  of  the  said  £•  W,  lawfully  to  be  begotten,  ^>^<>»"* 
to  be  equally  divided  between  or  among  the  same 
children,  if  more  than  one,  share  and  share  alike, 
as  tenants  in  common,    and  not   as  joint-tenants, 
and  the   heirs  and   assigns  of   the  same  child  or 
children  respectively,  in  fee,  and  not  in  tail.     ^/irfAndif  aiwr  of 
in  case  any  one  or  more  of  such  children  should  der'agefwith- 
depart  this  life  under  the   age  of  twenty-one  years  ?"*  ^*f  J^jr 
without  leaving  any  issue  of  his,  her,  or  their  body  deaths,  with 
or  bodies  lawfully  begotten,  living  at  his,  her,  or  ^^^  between 
Aeir  death  or  respective  deaths,  then  as,  to,  for,  *^«"^  "*  ^®®- 
and  concerning  the  original  part  or  share  of  and  in 
the  parts  or  shares  and  hereditaments  hereinbefore 
limited  for  the  benefit  of  the  said   children ;  and 
also  the  part  or  share,  or  parts  or  shares  thereof, 
which  fi"om  time  to  time  shall  belong  to,  or  vest 
in,  or  be  taken  by,  the  same  child  or  children  re- 
spectively, by  virtue  of  this  present  provision,  in 
the  nature  of  cross  remainders.   Upon  trust  for  the 
other  or  others  of  the  same  children,  to  be  equally 
divided  between  or  among  them,  if  more  than  one, 
share  and  share  ahke,  as  tenants  in  common,  and 
not  as  joint-tenants,  and  his,  her,  and  their  heirs 
and  assigns  for  ever.     And  in  case  there  shall  not-^^i^no 
be  any  child  of  the  said  E*  W,  or  if  all  such  chil- aU  die  under 
dren,  if  any,  shall  depart  this  life  under  the  age  ofj^^^;;^^^ 
twenty-one  j^ears,  and  neither  of  them  shall  leave  at  thdar 
any   issue  of  his  or  her  body  lawfully  begotten,         ' 
living  at  his  or  her  death,  then  Upon  trust  for  the  In  trust  for    ^ 
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J.  w.  in  fee.  ^^^  *^*  ^«  ^^  ^^^^  ^^^  assigns  for  ever.  Ami  as 
As  to  the  re-  iq^   for,  and  concerning  the    remajning  parts  and 

tharc^  shares   hereby   released,   or  otherwise  assured   or 

intended  so  to  be,  of  and  in  the  said  aioiety  called 
the  King^s  Moiety  of  the  said  New  River  water- 
cut  or  stream,  and  the  profits  thereof,  and   other 
Intrui^fbr     hereditaments,   with   the  appurtenances,    In  irusi 
^'    *"*     '  for  the  said  J,  W.  his  heirs  and  assigns  f(^  evev. 
And  to,  for,  or  upon  no  other  use,  trust,  intelit,  or 
Proviso  that    purpose  whatsoever.     Provided  always,  and   it  is 
J^^^^^j^  hereby  declared  and  agreed  by  and  between   tiie 
tbediildren    parties  to  these   presents,  as  far  as  they  respec- 
tively  are  interested,  that  the  trusts  hereinbefiiie 
declared   in  favor  of  each   and  every  of  the  chil- 
dren of  the  said  E.  W,   (other  than  and  except 
the  trusts  declared  for  his  or  her  benefit  for  the 
purpose  of  restoring  to  him  or  her  the  estate  ot 
interest    to    which    the   same    child   respectivdj 
upon  the        may  be  entitled  under  the  will  of  the  said  J.  W,) 

terms  of  their  i     i        i  i  i  i         - 

confirmhig  are  SO  declared,  upon  the  terms  that  the  same 
JJ|^^[^  J  child  shall  confirm  and  give  effect  to  the  trust, 
w.  secondly     hereinbefore    declared    for  the    benefit 

of  the  said  J.  W,  his  heirs  and  assigns,  and  that 
the  same  child  shall  upon  tlie  request  and  at  the 
cost  and  charges  of  the  said  J.   W.  his  heirs  or 
assigns,  do  all  such  acts,  and  make  and  execute 
all     such    assurances    as    shall    be    necessary    or 
deemed   advisable   for   the   purpose  of  conveying 
and  assuring  to  the  said  J.  W.  his  heirs  and  i»- 
signs,     the     parts,     shares,     and      hereditaments, 
secondly   hereinbefore    limited,   in   trust    for    the 
and  that  on    said   J,  W.  his  heirs  and  assigns.     And  further, 
^M^oMhe  '^^^  ^^  default   by   each,   any,   or  either  of  tbe 
^^hiktraara-    same  children  to   make  such  confirmation,  or  to 
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do  such  acts,  or  make  or  execute  such  assurances,  hmg  ahail 

the  part  or  share,    including    the    surviving,    as  Jf  ^^^jj^^^^ 

well  as  the  original  share  of  each  child,  by  whom 

mich  default  shall  be  made,   shall  be  held,  in  trust 

for  the  said  J.  W.  his  heirs  and  assigns.     ANDiraniTUEr 

THIS    INDENTURE    ALSO    WITNESSETH,   that,    for ^,xKEasBTii 

the    considerations    hereinbefore    expressed,     and '^^^  ^**^f*™* 

,  1  veyingthc 

by  way  of  further  assurance ;  and  so  as  to  con-  inheritance  to 
Tey  the  inheritance  of  and  in  the  said  shares  and  d^aared, 
hereditaments,  and  every  of  them,    to    the  uses  and  for  nGmi" 
hereinafter  limited  of  the  same  sharea  and  heredi-S^n,^     ^"* 
laments ;  and  also  in  consideration  of  ten  shillings 
of  like  lawful  money,  to  each  of  them,  the  said 
E.  W.  and  J.  W,  well  and  truly  paid  by  the  said 
J.  G,  iinmediately  before  the  execution  of  these 
presents,  (the  receipt  whereof  is  herebjr  acknow.   . 
ledged,)  The  said  E.    W.   and  J.    W,    (subject.  The  dauahter 
nevertheless,  and   without  prejudice  to  the  grant  ^^^  J^"^j^^^ 
hereinbefore  contained,)    have^  and  each  of  them  fomer  grant) 
hath  granted,    bargained,    sold,  and   aliened,  and 
by  these  presents    rfo,  and   each   of.«them   rfo/A  Grant  to  J.  a 
grant,  bargain,  sell,  and  alien,  unto  the  said  J.  G. 
his  heirs, and  assigns.    All    those  the   parts,  or Tlie»r diMes 
shares  of  them,  and  each   or  either  of  them  the  moiety  of  the 
said  E,  W.  and  J.  W,  of  and  in  the  said  moiety,  of ^^^^^  ^^^'•• 
the  said  New  River  water-cut  or  stream,  and  other 
hereditaments     hereinbefore    mentioned,     or     de- 
scribed,  and  all  other    the  hereditaments  herein- 
before  described   and    mentioned,    and    intended 
to  be  hereby  released  to  the  said  J,  H.  and  his 
heirs,  during  the  life  of  the  said  E.  W,  and  every 
part  and  parcel   of  the   same,  with   the  appurte- 
nances.    And  the    reversion    and   reversions,    re-ReFcrdon^Scc. 
xnainder  and  remainders,  yearly  and  other  rents 


387  APPENDIX. 

and  profits,  of  the  said  hereby,  or  hereby  intended 
to  be,  granted,  or  otherwise  assured  parts  or 
shares,  and  hereditaments,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 
Habendum  to  rights,  members,  and  appurtenances.  To  have 
in  fee.  AND  TO  HOLD  the  said  parts,   shares,    heredita^r 

ments,   and   all   and   singular  other  the   premises 
hereby  granted,  or  otherwise  assured,  or  intended 
so  to  be,  and  every  part  and  parcel  of  the  same  with 
their  and  every  of  their  rights,  members,  and  appur- 
tenances, unto  the  said  J.  G.  his  heirs  and  assigns, 
To  the  uses^  upon  the  trusts,  and  for  the  ends,  in- 
tents, and  purposes  hereinafter  limited,  expressed, 
and  declared,  or  referred  to,  (that  is  to  say)  in  the 
To  the  use  of  first  place,  To  the  use  of  the  said  E.   G.  his  heirs 
of  thedaugh-  sind  assigns,  during  the  life  of  the  said  E.  W.  so  as 
^' estate"*^  give  effect  to  and  confirm  the  estate  hereinbefdre 
before  Umit-    limited  to  the  use  of  the  said  E,   G.  his  heirs  and 
assigns,  during  the  life  of  the  said  E.  W,  never- 
theless upon,  under,  and  subject  to  the  trusts  here- 
Bemdnder.     inbefore  declared  of  that  estate.     And  from  and  after 
the  determination  of  that  estate,  and  in  the  mean  time 
To  the  use  of  subject  thereto  ;  To  the  use  of  the  said  J.  W".  and 
J.  w^^ndV  J-  P*  ^^^^^  hem  and  assigns  for  ever^  upon  the 
F,  upon  the    trusts,   and   for  the  ends,   intents,   and   purposes 

trusts  Deiore 

declared,  hereinbefore  expressed  and  declared  of  and  con- 
cerning the  estate  in  fee  hereinbefore  limited 
to  their  use,  and  for  more  effectually  confirming 
and  giving  effect  to  that  estate,  and  the  trusts, 
ends,  intents,  and  purposes  hereinbefore  limited 
Several  and  declared  thereof.  And  each  of  them  the 
two^persons  ^said  J.  W.  and  E.  W.  severally,  separate,  and 
apart  from  the  other  of  them,  doth  by  these  presents. 


I ' 
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for  himself  and  herself  respectively,  and  his  and  her 
respective  heirs,  executors,  and  adnuni^trators ;  and 
as  to,  and  concerning  only  his  and  her  own  acts, 
deeds,  and  defaults,  covenant,  promise,  and  agree 
to  and  with  the  said  J.   H.  his  heirs  and  assigns,  for  farther 
that  they,  the  said  J.  W.  and  E.  W,  respectively,"*"""***** 
shall  and  will,  from  time  to  time,  and  at  all  times 
hereafter,  upon  every  reasonable  request  of  the  per- 
son or  persons  intitled  by  virtue  of  these  presents 
to  any  estate  or  interest  in  the  parts,  or  shares,  and 
hereditaments  hereby  released,  or  otherwise  assured^ 
or  intended  so  to  be,  or  any  or  either  of  them,  and  at 
the  costs  and  charges  of  the  person  or  persons  by 
whom  such  request  shall  be  made,  make,  do,  ac- 
knowledge,  levy,  suffer,  execute,  and  perfect,  or 
cause  or  procure  to  be  made,  done,  acknowledged, 
levied,  suffered,  executed,  and  perfected,  all  such 
further  and   other    lawful    and    reasonable    acts, 
deeds,   devices,    conveyances,  and  assurances,  in 
the  law  whatsoever,  either  by  fine  or  fines,  with 
or  ^thout    proclamations,   common  recovery  or 
recoveries,  deed  or  deeds,  inroUed  or  not  inroUed, 
release,   confirmation,     or    other  assurance  what- 
soever,  for  further,   better,    more   perfectly,   law- 
fully,   and   absolutely,    or   satisfactorily  granting, 
releasing,   confirming,    or  otherwise   assuring  the 
said  parts,  shares,   and   hereditaments  hereby  re- 
leased,  or  otherwise  assured,   or   intended  so  to 
be,  and  every  part  and  parcel  of  the  same,  with 
the  appurtenances,  to  the  uses,   upon  the  trusts, 
and  for  the   ends,   intents,   and  purposes   herein- 
before limited,  expressed,  and  declared  of  and  con- 
cerning the  same,  according  to  the  true  intent  and 
meaning  of  these  presents,  as  by  the  persoa  or  per- 

VOL.   I.  E    E 
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wni  .80  intitled,  and  making  such  i^equest,  or  hi^ 
her,  or  theit*  counsel  in  the  law,  shall  be  reasonably 
devised,  or  advised,  and  required,  and  tendered  lo 
be  made,  done,  and  executed.  In  witness,  &c. 
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Release  m  Fee  of  three  undivided  sixth  Parts^  being  a  Moiety 
of  ct  Messuage  Farm,  Sfc,  in  T.  and  5.  in  the  Parish  of  A 
Sfc,  in  the  County  of  Y.  that  a  common  Recotery  rkay  hi 
suffered  thereof  to  bar  the  Estates-tail,  if  any^  and  to  ec^ 
tinguish  the  Title  of  Dower ^  of  the  Wife  of  one  of  the 
Owners  :  with  a  Declaration,  as  to  one  sixth  Part,  qfVseSf 
to  prevent  a  new  Title  of  Dower;  and  as  to  the  two  re- 
maining  iixth  Parts,  of  Uses  in  Favor  of  the  Owners  «»  Fet, 

THIS  INDENTURE  of  five  parts  made  th6 

PAKTiEB.  day  of  1805.     Between  T.  B.  of,  &c. 

gentlettian,  and  E.  his  wife,  of  the  first  part ;  B.  C. 

df,  &c.  gentleman  of  the  second  part ;  M.  S.  of, 

&c.  ^instef,  of  the  third  part;  C.  R.  of,  &c.  Esq., 

of  thfe  fourth  part ;  and  W.   B.  of,  &c.  gentlemati, 

RicxTiBthe   6f  the  fifth  part.     Whereas  the  gaid  T.  B.  is  the 

persons  by      Only  soti  and  heir  at  law,  and  heir  in  tail,  of  J.  B. 

;^^     one  ofthe  daughters  of  M.   S,  kte  of,  &c.  gentle- 

tn^n,  deceased,  and  a  devisee  hatned  in  his  will 

hereihaftet  mentioned ,     And  whereas  the. daid 

IB.  C.  ts  the  grandsotl,  heir  at  law,  and  heir  in  tail 

6f  M.   C,  oiic  other  Of  the  daughters  of  the  said 

M.  S,  and  a  devisee  n^med  in  his  said  will.     Ai^t) 

Whereas  the  isaid  M.  S.  is  the  grandaughtet,  hdir 

at  law,  and  heir  in  tail  Of  T.  S,  one  of  the  soliS  6f 

the  ^aid  M.  S,  atkl  a  devisee  named  iti  hid  S&ii 

and  their       Veill.    Afid  i3  Stkch,  [i.  S.  the  eld^t  ilott,  iitid  ^ 

•eiisin  in  tai]» 
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at  law,  and  a  devisee  in  tail,  named  in  the  will  of  (under  a  wm) 
the  said  M.   S,   having  died  without  issue,)  die^n^Qftiie 
«^d  T.  B,  B.  C.  and  M,  S.  are  seised  in  fee-simple^s^^Wi 
or  fee-tail,  of  three  sixth  parts,  of  and  in  the  mes- 
suages,  lands,   and    hereditaments  hereinafter  de- 
)3cribed,  and  hereby  released,  or  otherwise  assured, 
or  intended  so  to  be,  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  under  or  by 
virtue  of  the  last  will   and  testament  of  the  said 
M*   S,  bearing  date  on  or  about  the   8th   day  of 
October,  in  the  year  IT^S,  and  after  his  death,  and 
on  or  about  the  12th  day  of  February,  17^8,  proved 
in  the  court  of  And  whereas Desie  to     i 

the  said  T.  B,  B.  C.  and  M.   S.  are  desirous,  and»^®  ^'^^ 

very. 

have  determined  to  suffer  a  common  recovery*  of 

their    respective  shares  of  and  in  the  said  mes*- 

suages)  lands,  and  hereditaments,  and  to  limit  the 

same  shares  to  the  uses  hereinafter  declared  of  and 

concerning  the  same  respectively.  And  whereas  A^teement  of 

die  said  E*  B.  hath  agreed  to  join  in  the  common  for^extin^ 

recovery,  hereinafter  agreed  to  be  suffered,  for  the  gushing  her 

purpose  of  barring  and  extinguishing  her  dower^ 

right,  or  title  of  dower,  in  the  said  share  of  her 

said  husband  of  the  same  hereditaments*     NowWitkesskth 

THIS  INDENTURE  WITNESSETH,  that,  fOT  docking,|,ajriDg^g^ 

barrii^,  and   destroying  all  estates  and  interests  ^*fi»-^^^ 
in  tail  of  and  in  the  said  several  and  respective 
three  sixth  parts  of  and  in  the  messuages,  lands, 
and  hereditaments  hereinafter  mentioned,   and  all 
reversions  and  remainders  expectant  or  depending 
on  the  same  estates  or  interests  in  tail,  and  all  con» 
ditions  and  collateral  Umitations  annexed  thereto  :  ^^  ^r  set- 
and  for  settling  and   assuring  the    same  parts  orshaiestouses, 
shares  of  and  in  the  said  messuages,  lands,  axid 

E  E  S 
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hereditaments  to  the  uses  and  for  the  endsy  intait9, 
and   purposes  hereinafter  expressed  and  declared 
and  for         concerning  the  same;   and  in  consideration  of  tea 
nderations^  *  shillings  of  lawful  money  of  the  united  kingdcnn 
of  Great   Britain   and   Ireland,  current   in   Great 
Britain,  to  each  of  them,   the  said  T.  B,  B»  C.  and 
M.  S,  well  and  truly  paid  by  the  said  W.  By  hnrne- 
diately  before   the  execution  of   these    presents, 
(the    receipt    whereof    is    hereby  acknowledged,) 
The  three       The  said  T.  B,  B.  C.  and  M.  S,  according  to  their 
tafl,  grant,  &c  respective  shares  and    interests,    have^   and  each 
taW.  B.  in    g^jjj  every  of  them  hath  granted,  bargained,   sold, 
aliened,  released,  and  confirmed,  and  by  these  pre- 
sents rfo,  and  each  and  every  of  them  doth  grant, 
bargain,  sell,  alien,  release,  and  confirm  unto  the 
said   W.  B,  his  heirs  and  assigns,    (in  the  actual 
O^enceto   possession'  of  the  said  W.  B,  now  being,  in  virtue 
year)  of  a  bargain  and  sale  thereof  made  to  him  by  the 

said  T.  B,  B.  C.  and  M.  S.  in  consideration  of  five 
shiUings  paid  to  each  to  them  by  the  said   W,  B. 
by.  indenture  bearing  date  on  the  day   next  befirfe 
the  day  of  the  date,  and  executed  before  the  exe- 
cution  of  these  presents,  for  one  whole  year,  to  be 
computed  from  the  day  next  before  the  day  of  the 
date  of  the  same  indenture  of  bargain  and  sale, 
and  by  fores  of  the  statute  made  for   transferring 
Tlireenxdi    uses  into  possession,)    All  those  three   undivided 
equal  to  ot?  sixth  parts,  or  shares  of  them,  the  said  T.  B,  B,  C. 
moiety)  of      and  M.  S,  respectively,  (the  whole   into  six  equal 
parts  to  be  divided,)  and  being  equal  to  one  moiety, 
Aferm.         or  half  part,  of  and  in.  All  that  messuage  or  tene- 
ment, farm,   and   those  several   cottages,    closes, 
>*      pieces,  or  parcels  of  land,   intacks  and  heredita- 
ments, situate,  lying,  and  being  at  or  in   S,  in  th« 
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parish  of  S,  in  the  said  county  of  Y,  and  the  towii* 
«hip  or  hamlet  of  T,  in  the  said  county  of  Y,  and 
containing  by  estimation  1^9  acres,  or  thereabouts, 
be  the  same  more  or  less;  which  were  late  the 
inheritance  of  the  said  M.  S.  deceasecl,  and  are 
now  or  were  lately  in  the  several  tenures  or  occu- 
pations of 

And  also  of  and  in  all  and  all  manner  of  tithes,  The  tithes 
tenths,  oblations,  obventions,  and  other  dues, 
great  and  small,  arising,  coming,  increasing,  and 
rencMring,  upon,  from,  and  out  of  the  heredita- 
ments hereinbefore  described,  or  any  of  them. 
And  also  of  and  in  all  those  several  closes,  pieces,  Cloees  of  Im 
and  parcels  of  land,  and  hereditaments  situate^ 
lying,  and  being  in  the  township  of  T,  near  R,  in 
the  said  county  of  Y,  now  or  formerly  called  by 
the  several    names  of  and   a  garden  ad- 

joining to  Great  P,  or  the  scite  of  the  same  garden, 
and  containing  together  by  estimation,  inducing 
Ae  broken  ground  adjoining  to  the  cliff,  twenty- 
one  acres  and  two  roods,  or  thereabouts.  Which  Reference  to 
said  messuage,  lands,  and  hereditaments  first 
hereinbefore  described,  are  the  same  messuage, 
lands,  and  hereditaments,  which  by  a  different 
description  were  conveyed  and  assured  to  and  to 
the  use  of  the  said  M«  S,  his  heirs  and  assigns, 
by  certain  indentures  of  lease  and  release,  bearing 
date  respectively  on  or  about  the  ninth  and  tenth 
days  of  April,  in  the  year  1732,  and  made,  or  ex- 
pressed to  be  made,  between  J.  H.  of,  &c.  mariner, 
of  the  one  part,  and  the  said  M.  S.  then  of,  &c. 
gentleman,  of  the  other  part.  And  which  said  last 
mentioned  closes,  pieces,  and  parcels  of  land  and 
hereditaments  are  the  same  hereditaments  which 
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were  coDveyed  and  inured  to  and.  to  the.  use  of 
the  said  M.  S.  his  heirs  and  assigns  for  ever,  by 
certain  indentures  of   lease  and  release,    bearing 
date  respectively  on.'  or  about  the  tenth  and  elei- 
venth  days  of  March,  in  the  year  1707,  and  made, 
or  expressed  to  be  made,  between  T.  W.  erf,  &c. 
gentleman,  of  the  one   part,  and  the  said   Mv  S. 
therein  described  as  M.  S.  of,  &c,  mariner,  of  the 
other  part.     And  also  of  and  in  all  houses,  cofc- 
tages,  outhouses,    edifices,    buildings,  barns,    sta* 
bles,    yards,   gardens,    orchards,    closes    of   land, 
meadow,    and  pasture,    feedings,    woods,    under* 
woods,  and  the  ground  and  soil  thereof,  commoM, 
and  common  of  pasture,  and  of  turbary,  and  other 
commonable  rights,   tithes,  tenths,  wrecks  of  the. 
sea,   scar-dues,    land   covered  with    water,    cliflb, 
hedges,    ditches,    fences,    mounds,    ways,    patbsi 
waters,    water-courses,    liberties,    privileges, .  ease*- 
ments,  profits,  commodities,  advantages,  and  emo^ 
luments    whatsoever  to  the    said     messuages,  or 
tenements,  lands,  and  hereditaments,  hereinbefore 
described,  or  any  of  them  respectively,   belonging, 
or  in  any  wise  appertaining,  or  accepted,   reputed, 
deemed,  taken,  known,  held,  occupied,  or  enjoyed, 
as  part,  parcel  or  member  of  the  same,  or  any  of 
them  respectively.     And  of  and  in  all  other  the 
fireehold    messuages  or    tenements,  lands,    tithes, 
and   hereditaments    situate,   lying,   and  being,  or 
arising  in  T,  S,  or  tlie  parish  of  S,  or  any  of  them, 
in  the  said  county  of  Y,  which  were   devised  by 
tiae  said  M.  S.  in  and  by  his  last  will  and  testa* 
iQent,  bearing  date  on  or  about  tlie  8th  Octoberi 
17*8,  to  his  the  said  testator's  two  sons,  J.  S,   T.  S, 
and  to  his  four   daughters  therein    named,    and 
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grandsoQ   M.  S,  as  tfaereiD  mentioned,  •  as  tenanU 
in  tail.     lixceptin^^  and  always  reserving,  out  of Kxceptiop of 
the  grant  or  release  hereby  made,    so  much  and^^^J^"" 
such  parts  of  the  said  fields  or  closes  of  land  now 
et  formerly  called  Lanefield,  as  have  been   taken 
out  of  the  same  fields,  or  closes  of  land,  for  making 
^  road  to  R,  and  have  been  sold  fi»r  that  purpose. 
,Andi^e  reversion  and  reversions,   remainder  andK«^w»<**»*^ 
remainders,  yeaiiy  and   other  rents  and  profits  of 
tl^  said  hereby,  or  hereby  intended  to  be  released 
parts  or  shares  of  the  said  messuages,  lands,  an^ 
hereditaments,   and  every  part  and  parcel  of  the 
smtQe,  with  their  and  every  of  their  rights,  mem- 
bers,    and    appurtenances,    except    as   aforesaid. 
And^  the  estate,  right,  title,  interest,  use,  trust,  ^^  ^«'*^ 
ifiheritance,   term  and  terms  for  life  or  lives,  pro- 
^rty,  possession,  benefit,  and   equity  of  redemp- 
-^n,   claim,   and  demand  whatsoever,  at  law  and 
IB   equity,  or  otherwise   howsoever  of  them,  the 
caid  T.  B,    B.  C.   and  M.  S,    respectively,  of,  in, 
t0,   and    out  of  the  same  parts,   cut  shares  of  the 
same  messuages,    lands,    and   hereditaments,    and 
^very  part  and  parcel  of  the  same,  with  their  and 
erery  of  their  rights,  members,  and  appurtenances, 
except  as  aforesaid.     To  have  and  to  hold  the HABEKDimto 
said  hereby  or  hereby  intended  to  be  released  or 
otherwise  assured   parts  or  shares  of  and    in   the 
said  messuages,  lands,  and  hereditaments,  and  also 
all  and  sing\ilar  other  the  premises  h^eby  released, 
or  Gth^wise  assured,  or  intended  so  to  be,  apd 
eV'ary  part  and  parcel  of  the  same,  with  their  and 
e^&y  of  their  fights,  members,  and  appurtenances, 
^except  as  aforesaid,)  unto   the  said   W.    B.    his 
tieiiB  and  assigns*     To  the  use  of  the  said  W.  B« 
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To  make h^  )l]g  )l^]fS  and  assigns*      To   THE   INTENT    that  the 

prmc^  for     said  W.  B.  may  be  tenant  of  the  freehold,  of  all 
commlra »-   ^°^  singular  the  said  hereby,  or  hereby  intended 
covciy.         to  be  released  or  otherwise  assured  parts  or  shares 
of  and  in  the  said  messuages,  lands,  and   heredi* 
jbaments,'  and  every  part  and  parcel  of  the  same, 
with  their   rights,  members,    and  appurtenances; 
io  the  end  that    one    or   more  good  add  perfect 
common    recovery     or    recoveries,     with     double 
voucher,   may  be  had  and  suffered  of  the  same 
Modccrfsuf-  parts,   shares,  and  hereditaments.      And  for  that 
recovery  pre-  purpose  it  is  hereby  directed,  declared,  and  screed 
**^"^         by  and   between  all  the  said  parties  to  these  jwre- 
sents,   as  far  as   they  respectively  are  interested, 
that  the  said  W.   B,   shall  permit  and  suffer  the 
said  C.   R,  or  some  other   person  or   persons^  at 
the  costs  and  charges  in  all  things  of  the  said  T.  B^ 
B.    C,   and  M.    S,    their  heirs,  executors,  or  ad- 
ministrators,   at    any  time  or  times  hereafter,  to 
sue    forth    and    prosecute    against   him   the    said 
W.  B,  out  of  his  majesty's  high  court  of  Chancery 
one  or  more  writ  or  writs  of  entry  sur  disseisin,  en 
le  posty  returnable  before  his  majesty^s  justices  of 
the  court  of  Common  Pleas  at  Westminster ;  and 
thereby  demand  of  the  said  W.  B,    the  said  hereby 
or  hereby    intended    to   be  released  or  otherwise 
assured   parts   or   shares  of  and  in  the  said  mes- 
suages, lands,  and  hereditaments,  with   their  and 
every  of  their  rights,  members,  and  appurtenances 
by  the  names  and  description   of  one  moiety  of 
ifour  messuages,  four  gardens,   180  acres  of  land, 
:60  acres  of  meadow,  50  acres  of  pasture,   1 2  acr^ 
>6f  wood,    12   acres   of  underwood,   60   acres    of 
moor,  60  acres  of  furze  and  heath,  and  common 
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of  pasture,  for  all  manner  of  cattle,  common  of 
turbary,  aud  wreck  of  the  sea,  with  the  appurte- 
nances,  in  T.  S,  and  in  the  parish  of  S,  and  of 
and.  in  all  and  all  msoiner  of  tithes  and  tenths 
whatsoever,  yearly  arising,  increasing,  and  renew- 
ing out  of,  upon,  ,and  from  the  said  tenements  in 
S.  aforesaid,  or  by  such  other  apt,  good,  sufficient, 
and  proper  names,  number  of  messuages  and  acres, 
quantities,  qualiti^,  and  other  descriptions  as 
shall  be  deemed  necessary,  proper,  sufficient,  and 
requisite  to  comprise  the  same.  And  that  the 
said  .W.  B.  shall  in  his  own  person,  or  by  his 
attorney  or  attornies  lawfully  authorised  in  that 
behalf,  appear  to  the  same  writ  or  writs,  and 
vouch  to  warranty  the  said  T.  B.  and  E.  his  wife, 
B.  C.  and  M.  S.  And  that  the  said  T.  B.  and 
£^  his  wife,  B.  C.  and  M.  S,  shall  in  their  own 
persons  or  by  their  attorney  or  attornies  lawfully 
authorised  in  that  behalf,  appear  gratis,  and  freely 
enter  into  the  warranty  of  the  said  W.  B. ;  and 
taking  the  same  upon  themselves  respectively, 
voudi  over  to  warranty  the  common  vouchee  of 
the  said  court  of  Common  Pleas  for  the  time 
being ;  who  shall  appear  gratis,  and  freely  enter 
into  the  warranty  of  the  said  T.  B.  and  E.  his 
wifei  B.  C.  and  M .  S,  and  after  imparlance  make 
default.  So  that  judgment  may  be  given  upon 
the  said  writ  or  writs,  and  every  of  them,  for  the  ^ 
said  C.  R,  or  other  demandant  or  demandants, 
to  recover  all  and  singular  the  said  parts  or  shares 
of  the  said  messuages,  lands,  and  hereditaments, 
and  every  part  and  parcel  of  the  same  parts  or 
shares,  with  their  and  every  of  their  rights,  mem- 
bers, and  appurtenances,  by  such  names,  quanti* 
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ties,  qualities,  and  other  descripticms  as  aforesaid, 
against  the  said  W.  B. ;  and  for  die  said  W.  B. 
to  recover  in  value  against  the  said  T.  B.  smd  E. 
his  wife,  B.  C.  and  M.  S. ;  and  for  the  said  T.  B. 
and  £.  his  wife,  B.  C.  and  M.  S,  to  recover  in 
value  against  the  common  vouchee,  as  is  usual  in 
such  cases.  And  that  upon  all  and  eveiy  reco- 
very and  recoveries  to  be  suffered  as  ^foresaid 
execution  may  be  sued  and  prosecuted  by,  and 
sdsin  had,  taken,  and  deUvered  unto  the  said 
C.  R,  or  other  demandant  or  demandants,  ao 
cordingly.  And  that  every  other  act  or  thing 
needful,  requisite,  or  proper  to  be  done  or  eze* 
cuted  for  the  purpose  of  suffering  and  perfiactii^ 
a  common  recovery  or  recoveries  of  those  parts 
or  shares  of  the  said  messuages  or  tenementiy 
lands,  and  hereditaments,  which  are  hereby  re- 
leased, or  otherwise  assured  or  intended  so  to  be, 
to  bar  the  68-  ^th  double,  treble,  or  other  voucher,  to  dock 
taten-taU,  &c  ^^^^  estates-tail  of  the  said  T.  B,  B.  C.  and  M.  S, 

of  and  in  the  same  parts  or  shares,  and  all  rever* 

sions    and    remainders  over  and  expectant  upon 

the     same    estates-tail,    and    to     extinguish    die 

and  extin-      dower,  ri^t,  and  tide  of  dower  of  the  said  £.  B, 

SiMclSor    ^^y  ^^  ^^^^i  done,  and  executed.     And  by  way 

that  recovery  of  direction  and  declaration,  and  not  of  covenant, 

fcred.       '    it  is  hCTeby  granted,  declared,  and  agreed,  by  and 

between   the  parties   to   these  presents,  as  far  as 

they  respectively  are  interested,  and  they  hersby 

for  themselves  severally  and  respectively,  and 

their  several  and  respective  heirs,  executors,  an' 

administrators,     according     to     their     respecd 

estates,   rights,    and    interests    in    the 

consent  and  agree,  that  the  recovery  hereby 


J 


RECOVBST    OJBED.  309 

to  be  suffered,  shall  be  suffered  and  perfected, 

with  all  possible  dispatch;  and  that  they  respec- and tbat par. 

lively,  and  their  respective  heirs,  on  their  r^pec-^gj^§^® 

live    parts,   will   use  their  utmost  endeavours  tos^une. 

give  effect  to  the  same  recovery  and  also  to  these 

presents,   and  the  grant,  release,   confirmation  or 

other  assurance  hereby  made.     And  it  is  heek-^*^'^*^*^*" 

1111  1  thatlhere- 

BY  FURTHER  DIRECTED,   declared,  and   agreed, t^yery, 
by  and  between  all  the  parties  to  these  presents 
as  fiir  as  they  respectively  have  any  right,  title  or 
interest  in  the  premises,   that    immediately  upon 
and  after  judgment  obtained,  and  seisin   had  and 
taken    upon    such    recovery    or      recoveries     as 
aforesaid,     the    recovery     or    recoveries     so     as 
aforesaid,  or  in  any  other  manner,  or  at  any  other 
tittle  or  times  to  be  suffered;  and  also   the  bar-jpd^i«»c 
gain  and  sale  for  a  year,  bearing  date  on  the  day a»d thepre- 
next  before  the  day  of  the  date  of  these  presents  ;***^^®*^' 
and  also  these  presents,   and  the  assurance  hereby 
made;  and  all  and  every  other  fine  and   fines,  ^^^^f^^^ 
covery    and    recoveries,    and     other    assurances 
whatsoever,  at  any  time  or  times  heretofore,  and  to 
be  any  time,  and  from  time  to  time  hereafter  had, 
made,  done,   levied,  suffered,  executed,  and  per- 
fected, of  or  concerning  all   or  any  part  of  those 
parts   or  shares  of  the  said  messuages,  lands,  and 
liereditaments  which  are  hereby  released,   or  other* 
'Wise  assured,  or  intended  so  to  be,  either  by  them* 
^▼es  solely  and  alone,  or   jointly  and    together 
with  any  other  part  of  the  same  messuages,  lands, 
and   hereditaments,  or   jointly  and  together  with 
any  other  lands,   tenements,  or  hereditaments,  by 
or  between  all  and  every,  or  any  or  either  of  the 
pefwns  who  are  parties  to  these  presents^  or  to 
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thall  enure. 


and  persons 
shall  stand 


As  to  one 
six^part 


which  they,  or  any  or  either  of  them^  is  or  are,  or 
shall  or  may  be  parties  or  privies,  or  a   party  or 
privy,  shall,  as  to  all  the  said  parties  to  these  pre» 
sents   respectively,  as  far  as  they  respectively  can 
lawfully  or  rightfully  direct  the  uses  of  the  same 
fine  and  fines,  common   recovery  and  recoveries, 
and   other  assurances,  be  and  enure,   and  be  ad* 
judged,  expounded,  deemed,   decreed,  and  taken 
to  be  and  enure,  and  that  the  same  *  was  and  were 
meant  and  intended,  and  is  and  are  hereby  directed 
and  declared  to  be  and  enure ;  and  also  that  the 
person  and  persons  to  whom  the  said  fine  or  fines, 
common  recovery  or  recoveries,  and  other  assuran($e8 
respectively,   have  or  hath  been,  or  shall  or  may 
be    levied,    suffered,  made,    and   executed,  shall 
stand  and  be  seised.  As  io^   for,   and  concerning 
(J^2^«  •   one  of  the  said  three  undivided  sixth   parts,  (being 
'  the  part  or  share  of  the  said  T.  B,)  of  and  in  the 
said  messuages,  lands,    and   hereditaments,   with 
Tothe  use  of  tjjg  rights,  members,  and  appurtenances,   To  the  ftf* 
&c.a8T.B/  of  such   person   or     persons,    for    such  estate  or 
appoint         estates,  and  for  such  interest  or  interests,  by  way 
of  annuity,  rent-charge,  or  otherwise,   and  in  such 
parts,  and  proportions,  and  upon  such  trusts,  and 
tor  such  ends,  intents,  and  pui'poses,  and  charged 
*  and  chargeable  in  such  manner,  and  either  abso- 

lutely or  conditionally,  and  subject  to  such 
powers  of  revocation  and  of  new  appointment,  and 
other  powers,  provisoes,  conditions,  restrictions 
limitations,  declarations  and  agreements,  as  the 
said  T.  B.  at  any  time  or  times,  and  from  tiiD^ 
to  time,  by  any  deed  or  deeds,  instrument  or  ifl" 
struments  in  writing,  to  be  sealed  and  delivered 
hv  him  in  the  nresence  of  two  or  more  credible 
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witnesses,    and  attested    by  the  same    witnesses, 

shall  direct,  limit,   or  appoint.     And  in  default  of  for  dcfeult  of 

such    direction,  limitation,  and    appointment,  and 

in  the  mean  time  and  from  time  to  time  until  the 

same  shall  take  effect,  and  from   time    to    time 

subject  to  such  uses,  estates,  trusts,  charges,  and 

interests  as  shall  have  been   directed,  limited,  or 

appointed  by  the  said  T.  B.  ;   then   To  the  use  ot  To  iheuBsoi 

the  said  T.  B.  and  his  assigns  for  and  during  the 

term  of  his  natural  Dfe.     And  from  and  after  theR«»«wder, 

determination  of  that  estate  by  any  means,  then 

To  the  tise  of  the  said  C.  R.  his  heirs  and  assigns,  To  the  use  of 

during   the   natural   life  of  the  saidT.  B. :   UpouafT.B. 

trust  for,  and  for  the  sole  benefit  of,  the  said  T.  B.  In  tru«t  for 

and  his  assigns;   and  to  the  intent  that  the  pre-p^v^  ^^ 

sent  or  any  future    wife  of  the  said   T.   B.  may^®^^* 

not  be  entitled   to   dower.     And  from  and  after  Remainder, 

the  determination  of  the  estate  hereby  limited  to 

the  use   of  the  said  C.    R.  his  heirs  and  assigns, 

for  the  life  of  the  said  T.  B. ;  then   To  the  use  oi^""^^^ 

the  said   T.    B.   his  heirs   and   assigns   for    ever. 

And  as  to,  for,   and  concerning  one  other  of  the  4"^*°^^ 

said  three  undivided  sixth  parts,    (being   the   un- (being  the 

divided   part  or  share  of  the  said  B.  C,)  of  and  in«^^*"^^^-^*) 

the  same    messuages,     lands,   and   hereditaments, 

with  the    rights,    members,    and    appurtenances. 

To  the  use  of  the  said  B.  C.  his  heirs   and   assigns  To  the  uae  of 

for  ever.      And  as  to,  for,   and   concerning   the  ^i  to  the 

other  of  flie   said   three   undivided     sixth    P^^s,  ^^[JJ**^ 

(being  the  undivided   part  or  share  of  the  said  M.  (being  the 

S,)    of  and  in   the   same   messuages,   lands     and        ^     '   * 

hereditaments,    with   the     rights,     members,    and 

appurtenances.  To  the  use  of  the  said  M.  S.  ^^^T^^^^ 

heirs  and  assigns  for  ever.     In  witness,  &c. 
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ties,  qualtdes,  and  other  descriptions  as  aforess^idt 
against  the  said  W*  B. ;  and  for  the  said  W.'B; 
to  recover  in  value  against  the  said  T.  B,  and  £• 
his  wife,  B.  C.  and  M.  S. ;  and  for  the  said  T.  B. 
and  £.  his  wife,  B.  C.  and  M.  S,  to  recover  in 
value  against  the  common  vouchee,  as  is  usual  in 
such  cases.  And  that  upon  all  and  every  reco- 
very and  recoveries  to  be  suffered  as  ^foresaid 
execution  may  be  sued  and  prosecuted  by,  an^ 
seisin  had,  taken,  and  delivered  unto  the  said 
C.  R,  or  other  demandant  or  demandants,  ac« 
cordingly.  And  that  every  other  act  or  thing 
needful,  requisite,  or  proper  to  be  done  or  exe- 
cuted  for  the  purpose  of  suffering  and  perfecting 
a  common  recovery  or  recoveries  of  those  parts 
or  shares  of  the  said  messuages  or  tenements, 
lands,  and  hereditaments,  which  are  hereby  re- 
leased, or  otherwise  assured  or  intended  so  to  be, 
to  bar  the  es-  with  double,  treble,  or  other  voucher,  to  dock 
taten-taU,  &c.  ^^^  estates-tail  of  the  said  T.  B,  B.  C.  and  M.  S, 

of  and  in  the  same  parts  or  shares,  and  all  rever* 

sions    and    remainders  over  and  expectant  upon 

the     same    estates-tail,    and    to     extinguish    the 

andextin-      dower,  right,  and  title  of  dower  of  the  said  E.  B, 

SiMctioN^*  may  be  made,  done,  and  executed.     And  by  way 

that  recovery  of  direction  and  decleuration,  and  not  of  covenant, 

fcred.       "    it  is  hereby  granted,  declared,  and  agreed,  by  and 

between   the  parties   to   these  presents,  as  far  as 

they  respectively  are  interested,  and  they  hereby 

for  themselves  severally  and  respectively,  and  fiwr 

their  several  and  respective  heirs,  executors,  and 

administrators,     according     to     th^r     respective 

estates,  rights,    and    interests    in    the    premises, 

consent  and  agree,  that  the  recovery  hereby  agreed 
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to  be  suffered,  shall  be  suffered  and  perfected, 

with  all  possible  dispatch;  and  that  they  respec- and tbat par* 

tively,  and  their  respective  heirs,  on  their  respec-^^g^® 

tivc    parts,   will   use  their  utmost  endeavours  toswne. 

give  effect  to  the  same  recovery  and  also  to  these 

presents,   and  the  grant,  release,   confirmation  or 

other  assurance  hereby  made.     And  it  is  heek-^*^^*^*^*" 

•^  1111  1  thatthere- 

BY  FURTHER  DIRECTED,  declared,  and  agreeq,t?oyery, 
by  and  between  all  the  parties  to  these  presents 
as  far  as  they  respectively  have  any  right,  title  or 
interest  in  the  premises,  that  immediately  upon 
and  after  judgment  obtained,  and  seisin  had  and 
taken  upon  such  recovery  or  recoveries  as 
aforesaid,  the  recovery  or  recoveries  so  as 
aforesaid,  or  in  any  other  manner,  or  at  any.  other 
time  or  times  to  be  suffered;  and  also  the  bar-JP*^*'*®'^^ 
gain  and  sale  for  a  year,  bearing  date  on  the  day  and  tfae  ore- 
next  before  the  day  of  the  date  of  these  presents  ;***^^®®^' 
and  also  these  presents,  and  the  assurance  hereby 
made;  and  all  and  every  other  fine  and  fines,  re-^if^*^ 
covery  and  recoveries,  and  other  assurances 
whatsoever,  at  any  time  or  times  heretofore,  and  to 
be  any  time,  and  from  time  to  time  hereafter  had, 
made,  done,  levied,  suffered,  executed,  and  per- 
fected, of  or  concerning  all  or  any  part  of  those 
parts  or  shares  of  the  said  messuages,  lands,  and 
hereditaments  which  are  hereby  released,  or  other* 
wise  assured,  or  intended  so  to  be,  either  by  them* 
selves  solely  and  alone,  or  jointly  and  together 
,  with  any  other  part  of  the  same  messuages,  lands, 
and  hereditaments,  or  jointly  and  together  with 
any  other  lands,  tenements,  or  hereditaments,  by 
or  between  all  and  every,  or  any  or  either  of  the  * 

persons  who  are  parties  to  these  presents^  or  to 
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WITNESSETH  puftenances.  Nowthis  indenturewitnesseth 
S'g  Stated   that    for    docking,    barring,    and    destroying    all 
taa,  &C.         estates-tail  of   and    in    the    manors,    messuages, 
farms,  lands,  tenements  and  hereditaments  herein- 
after bargained  and  sold,    or    otherwise    assured, 
or    intended  so  to  be,    and    all  reversions  or  re- 
mainders  expectant    or   depending   on   the   same 
and  for  set-     estates-tail ;  and    for   settling    a^d    assuring    the 
SoSo,.^    same  manors,  messuages,  farms,  lands,  tenemental 
the  owner      ^j^^j  hereditaments,  to  the  use  of  the  said  G.  P. 

in  fee,  and  for  ,  / 

nominal  con-  his  heirs  and  assigns  for  ever ;  and  in  considera- 
tion of  ten  shillings,  of  lawful  money  of  the  united 
kingdom  of   Great  Britain    and  Ireland,    current 
in  Great  Britain,  to  the  said  G,   P.  well  and  truly 
paid  by  the  said   J,  W,  immediately  before  the 
execution  of  these  presents,   (the  receipt  whereof 
Tenant  in  taif  *s  hereby  acknowledged,)  He  the  said  G.  P.  hath 
^nta  to  J.    granted,  bargained,    and  sold,  and  by  these  pre- 
sents doth  grant,  bargain,  and  sell,  unto  the  said 
All  the  •^*  ^'  All  and  singular  the  manors,  messuages, 

manors,  &c    farms,  lands,  tenements,  and  hereditaments,  situ-  • 
parishes         ate,    lying,   and    being  in   the  towns,    places,   or 
^Sr^i^^  parishes  of  C.  C.  D.  O.  S,  W.  S.  A.   K.  K.  H.  ^ 
C.  K.  E.  otherwise  E.   S,  F.  and  R,  in. the  said 
county  of  K,  or  any  of  them,  of  which  the  said  G. 
P.  is,  or  at  any  time  heretofore  hath  been,  tenant* 
for  an  estate-tail,  either  at  law,  or  in  equity,  under 
or  by  virtue  or  means  of  the  last  will  and  testament 
of  the   said   C.    P.   his   deceased   father,    or  any 
codicil  or  codicils  thereto,  or  under  or  by  virtue 
or  means  of  any  other  will,  deed,  or  settlement 
whatsoever,    and  every  part  and   parcel    of    the 

General  words  ^^'^®'     ^^^  ^^   ^"^   singular  messuages,   farms, 
formanorg.     cottages,   houses,    outhouscs,    edifices,    buildings. 
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Stables,    barns,    coach-houses,    dovecotes,    yards, 
gardens,   orchards,   backside,   tofts,  crofts,  lands, 
meadows,    pastures,       heaths,     moors,     marshes^     - 
wastes,   waste-groudds,     folds,    fold-courses,    and 
liberty  of  foldage,  feedings,  parks,  warrens,  com- 
mons, common  of   pasture,    cqnmon  of  turbary, 
mines,  minerals,  quarries,  mills,  mulctures,  fairs^ 
markets,  customs,     tolls»   duties,     furzes,     trees, 
woods,    underwoods,    and   the  ground    and  soil 
thereof,    mounds,    fences,    hedges,    ditches,   free^ 
boards,  ways,  waters,  water-courses,  lands  cover- 
ed with  water,  fishings,  fisheries,  fowlings,  courts 
leet,   courts  baron,    and  other  courts,   perquisites 
and  profits  of   courts,   view  of  frank-pledge,   and 
all  that  to  view  of  frank-pledge  doth  belong,  re- 
liefs, henots,  fines,  sums  of  money,  amerciaments, 
.  goods  and  chattels  of  felons  ^|id  of  fugitives,  and 
pf  felons  of  theipselves,  and  of  outlawed  persons, 
deodands,    waifs,    estrays,   chief-rents,    quit-rents,  - 
rent-charges,  rents  seek,  rents  of  assize,  fee  farm 
rents,  iboons,    services,     royalties,     jurisdictions, 
franchises,    liberties,     privileges,    easements,    pro- 
fits, commodities,  emoluments,  hereditaments  and 
.    appurtenances    whatsoever    to    the    said    manors, 
messuages,  farms,  lands,  tenements,  and  heredita- 
ments   respectively,    hereby   bargained    and    sold, 
or  otherwise  assured,   or  intended    so   to    be,    or 
any  of  them  respectively,    belonging,   or   in  any 
wise  appertaining,  or   with  the    same    or   any  of 
them  respectively,     now    demised,    leased,    held, 
.  used,  occupied,  or  enjoyed,  or  accepted,  reputed, 
deemed,  taken,  or  known  as  part,  parcel,  or  mem- 
ber of    them   or  any  of    them,    or  appurtenant 
thereunto,   with  their  and   every   of  their  appur* 

VOL.   r.  p   F 
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Revernon^      tenances.      jind    the   reversioii    and   reversioss^ 

^^  remainder  and  remainders^  yearly  and  other  rente 

and  profits  of  the  said  manors,  messuages,  &rais» 

lands,   tenements  and  hereditaments,  hereby  bttr- 

gained  and  sold,  or  otherwise  assured,  or  intendtd 

so  to  be,  and  evci^  part  and  parcel  of  tibe  saiiie» 

with   dieir   and  every  of  their    rights,  royalties, 

HABtKDiTM  to  members,   and    appurtenances.     To    hays  akd 

for  ^jo^t    ^o  HOLD  the  Said  manors,  messus^es,  farms,,  lands, 

^vesofhim-   tenements,    hereditaments,    and    all  and   sinffukf 

•df  and  tenant  ^^ 

in  tail  Other  the  premises    hereby    bargained    mid   sold, 

or  otherwise  assured,  or  intended  so  to  be,  ahd 
every  part  and  parcel  of  the  same,  with  their  and 
every    of  dieir    rights,    royalties,    members,    $ai 
appurtenances,  unto  and  to  the  use  of  the  luiA 
3.  W.  and  his  assigns,  fcH*  and  during  tiie  jdott . 
To  make  Urn  natural  hves  of  the  |aid  G.  P.  and  J.  W.  To  thb 
J^cT  ^^  INTENT  that  the  said  J.  W.  may  be  tenant  of  the 
freehold    of    all    and  singular    the    said    matxtfs, 
messuages,  farms,  lands,  tenements,  and  heredita* 
ments,    hereby  baigained  and  sdd,   or  otherwise 
assured,  or  intended  so  to  be,  and  every  paitand 
parcel  of  the  same,  with  their  and  every  of  their 
rights,    royalties,    members,    and    appurtenances, 

forgufl^rfng     ^^    ^^g   ^^    tJjal;    Qjj^   Qj.    ^pyg    gooj    3jjj    p«rfect 

a  oommon  o  * 

recovery.       commou    recovery    or    recoveries     with     doable 

voucher  may  be  had  and   suffered    of  the  same 

Modeofsiif-  hereditaments.     And  for  iJmt  purpose  it  is  hereby 

r^e^  pr^  directed,  declared,  and  agreed,  by  and  between  all 

scribed.         the  said  parties  to  these  presents,  as  far  as  they 

respectively  are  interested,    that  the  said  J.    W. 

shall  permit  and  suffer  the  said  T.  R.  S,  or  some 

6ther  person  or  persons,  at  the  costs  and  cfaai^ 

in  )all  things  of  the  sard  G.  P.  his  heirs,  executes, 
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lOr  administrators^  at  any  time  or  times  hereafter 
to  sue  forth  and  prosecute  against  him  the  said  J. 
W,  out  of  his  majesty^s  high  court  of  Chanceary, 
one  or  more  writ  or  writs  of  ratry,  sur  disseisin  en 
jfe  j9a«^  returnable  before  his  majesty^s  justices  of 
rdie  court  of  Common  Pleas,  dl^iWestminster  ;  adjI 
theveby  den^nd  of  the  said  J.  W.  the  manors, 
messuages,  forms,  lands,  tenements,  heredita- 
fments,  .and  premises  hereby  bargained  and  sold, 
or  otherwise  assured,  or  intended  so  to  be,  ;apd  , 

{every  part  and  parcel  of  the  same,  with  their  and 
*&tety    of  their    rights,  royalties,    members,  and 
jiippurtenances,  by  such  apt,  good,  sufficient,  .and 
^{in^r  names,  number  of   messuages  and  acres, 
^ijuan titles,    qualities,    and    other   descriptions    as 
dudl  be  deemed  necessary,  proper,  sufficient,  and 
^requisite  to  comprise  the  Mme.      And    that  the 
HBaid  J.  W,  shall  in  his  own  person,  or  by  his  at- 
torney or   attornies   lawfully  authorised    in    that 
!behalf,  appear   to    the  same    writ  or  writs,    and 
-vouch  to  warranty  the  said  Q:  P.     And  the  said 
6.  ;P.  shall  in   his  own  person,  or  by  his  attorney 
'0r  attornies  lawfully    authorised    in    that   behalf, 
.  appear  gratis,  and  freely  enter  into  the  warranty 
of  the  sai(jl  J.  W.  ;  and  taking  the  same  upon  him- 
self, vouch  over  to  warranty  the  common  vouchee 
of  the  said  court  of  Common  Pleas  for  the  time 
being :  who  shall  appear  gratis,  and  freely  enter 
into  the  warranty  of  the  said  G.  P.  ;  and  after 
imparlance  make  default.     So  that  judgment  may 
'be  given  upon  the  said  writ  or  writs  and  every  of 
"Aem  for  the  said  T.  R.  S,  or  other  demandant  or 
/demimdants,  to  recover  all  and  singular  the  said 
manois,  mes3uages,  farms,  lands,  tenements,  and 

p  p  2 
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hereditaments,    hereby    bargained    and    soid,    or 
otherwise  assured,  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same,  with  their  and  eveiy 
of  their  rights,  royalties,   members,  and    appurte- 
nances by  such  names,  quantities,  qualities,  aofd 
other  descriplion8'>^  aforesaid,    against   the  said 
J.  W. ;  and  for  tlie  said  J.  W.  to  recover  in  value 
against  the  said  G.  ?• ;  and  for  the  said  G.  P.  to 
recover  in  value  against  the  common  vouchee,  as 
is  usual  in   such  cases.     And  that  upon  all  aad 
every  recovery  and    recoveries  to  be  suffered   as 
aforesaid,  execution  may  be  siied  and  prosecuted 
by,  and  seisin  had,  taken,  and  delivered  unto  the 
said  T.  B.  S,  or  other  demandant  or  demandants 
accordingly.     And  that  every  other  act  or  thing 
needful,  requisite,  or  proper  to  be  done  or  executed 
for  the  purpose  of  suffering  and  perfecting  a  com- 
mon  recovery  or  recoveries  of  the  manors,  mes- 
suages, farms,  lands,  tenements,  and  faereditam^ts 
hereby  bargained  and  sold,  or  otherwise  assured, 
or  intended  so  to  be,  with  double,  treble,  or  oAer 
to  bar  the       voucher,  to  bar  the  estates-tail  now  or  late,  of  the 
**'*^^***     said  G.  P,  of  and  in  the  same  manors,  messuages, 
farms,  lands,   tenements,   and  hereditaments,  aad 
all  reversions  and  remainders  over  and  expectant 
upon  the  same  estates-tail,  may  be  made,,  done, 
Direction  that  and  executed.     And    by  way    of   direction   and 
fihalfhesu?    declaration,    and    not  of  covenant,   it   is    hereby 
^^"^  granted,  declared,   and    agreed,    by  and   between 

the  said  parties  to  these  presents,  as  far  as  they . 
respectively  are   interested,  and  they  hareby  for 
themselves,    severally    and    respectively,    and  for 
their  several  and  respective  heirs,  executcnrs,  and 
administrators,  consent   and    agree,  accqrdii^  to 
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their  respective   estates,  rights,  and    interests    in 
the  premises,  that  the  recovery  hereby  agreed  to 
be  suffered  shall  be  suffered    and  perfected  with 
all  possible  dispatch;  and  that  they  respectively,«idthatpar« 
and  their  respective  heirs,  will,  on  their  respective ^^^^^ 
parts,  use  their  utmost  endeavQiirs  to  give  effect  to  »8™® 
the  same  recovery,  and  also  to  these  presents,  and 
die  grant,  bargain,  and  sale,    or  other    assurance 
hereby  made.     And    it  is    hereby   FURTHEaDscLAHATioir 
DIRECTED,  declared,  and  agreed,  by  and  between ^g^*®" 
all  the  said  parties  to  these  presents,  as  far  as  they 
respectively  have  any  right,    title,  or    interest  in 
the    premises,   that    immediately  upon  and    after 
judgment    obtained,    and   seisin    had   and    taken 
upon    such    recovery   or   recoveries    as   aforesaid, 
the  recovery  or  recoveries  so  as  aforesaid,  or  in 
,  any    other    manner,    or    at ,  any    other    time    or 
times  to  be  suffered  ;  and  also  these  presents,  and  and  thepre- 

^1  111  1       11  1  sent  deed,  and 

the ,  assurance  hereby  made  ;  and  all  and  every  all  otlier  fine^ 
other  fine  and  fines,  recovery  and  recoveries,  and^^ 
other  assurances  whatsoever,  at  any  time  or  times 
heretofore,  and  to  be  at  any  time,  and  from  time 
to  time  hereafter  had,  made,  done,  levied,  suffer- 
ed, executed,  and  perfected,  of  or  concerning  all 
or  any  part  of  the  said  manors,  messuages,  farms, 
lands,  tenements,  and  hereditaments  hereby  bar- 
gained and  sold,  or  otherwise  assured,  or  intended 
so  to  be,  either  by  themselves  solely  and  alone, 
<ur  jomtly  and  together  with  any  other  lands, 
tenements,  and  hereditaments,  by  or  between  all 
and  every,  or  any  or  either  of  the  persons  who 
are  parties  to  these  presents,  or  to  which  they  or 
any  or  either  of  them  is  or  are,  or  shall  or  may  be 
.  parties  or  privies,  or  a  party  or  privy,  sh^l,  as  to 
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ih^«3tite> 


aH  the  said  partis  to  tiiese  {)resent»  nespectivcsly^ 
as  far  ^  they  respectively  can  lawfully  or  rigbt- 
fblly  direct  the  uses  of  the  same  fine  or  fines^ 
common  recovery  or  recoveries,  and  other  assur* 
aiices,  be  and  enure,  and  be  adjudged,  expound- 
ed, deemed,  decreed,  and  taken  to  be  and  enure, 
and  that  the  same  was  and  were  meant  and  in- 
tended, and  is  and  are  hereby  directed  and  declared 
to  be  and  enure ;  and  also  that  the  person  or  per- 
sons to  whom  the  said  fine  or  fines,  common  reco- 
very or  recoveries,  and  other  assurances  respectively, 
have  or  hath  been,  or  shall  or  may  be  levied,  suf- 
fered, made»  and  executed,  shall  stand  and  be 
seised.  As  to^  for,  and  concerning  the  said  manors, 
messuages,  farms,  lands,  tenements,  and  heredi* 
taments,  hereby  bargained  and  sold,  or  otherwise 
assured,  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 

T<»  Ihd  Hie  of  rights,  royalties,  members,  and  appurtenances,  T^^ 
Ac^tor     ^^  ^^^  ^f  ^^^  g^jj  Q    p  i^jg  j^^jj.g  ^^ J  assigns  for 

ever.  And  to  no  other  use,  nor  upon  or  for  any 
other  trust,  intent,  or  purpose  whatsoever.  A 
witness^  &c. 


As  to  the 

iiianors/(&c. 

conveyed. 
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FORM    X. 


Recavtry  Deed,  by  Lease  and  Release^  with  various  Uses  by 

Way  of  Family  Arrangement. 

THIS  INDENTURE  of  four  parts,  made,  &c. 
1798,     Between  C,  H.  of,  &c.  Esq.  and  M,  his'^"™- 
wife,  of  the  first  part  ;    G.  S.  of,  &c.  Esq.    of  the 
second  part ;  J.  P.  of,  &c.  gentleman,  of  the  third 
part ;    and   W.    W.   of,  &c.    Esq.  of  the  fom-th 
part,      WITNESSETH   that  for   barring,   docking, ^^'JW^i? 
destroying,  and  extinguishing  all  estates-tail,   and  ring  estates- 
all  reversions  and    remainders   thereupon   expec-     ' 
lant  or  depending,  of  and  in  the  manors,  lands,  and 
hereditaments   hereinafter  granted    and     released, 
or  mentioned  so   to  be ;     and  for  extinguishing  «»*infi:^>i«'"^ 
the     dower,   right,   or  title  of  dower  of  the  said 
M.  H.  therein;  and   for  limiting  and  assuring  the  and  limidng 
same    manors,  lands,  and   hereditaments,  to    the  uses; 
uses  hereinafter    particularly  mentioned    and   ex- 
pressed ;     and  in   consideration   of   ten  shillings,  and  for  nmA^ 
of  lawful  money,  of,  &c.  to  the  said  C.  H.  paid  bytion. 
die  said  G.   S,  at  or  before  the  sealing  and  deli- 
veiy  of  these   presents,    (the    receipt  whereof  is 
faerdby  acknowledged).  They  the  said  G.  H.  and  Tenant  in 
M.  his  wife,  have  and  each  of  them  AaM  granted,  ^  *^  *^ 
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wifegranty 
&c  to  G.  & 
in  fee. 


Manors. 


Advowson. 


Mansion. 


SweejAig 
clause. 


tienerai 
'wocds. 


bai^ined,  sold,  released,  and  confirmed^  and  by 
these  presents  do  and  each  of  them  doth  grant, 
bargain,  sell,  release,   and  confirm  unto  the  said 
G.  S.  his  heirs  and  assigns,  in  his  actual  possession 
as  hereinafter  is  mentioned.     All  those  the  lord- 
ships or  manors  of  W.  E.  and  N.  in  the  county  of 
W,   with  their  and  every  of  their  rights,  royalties, 
franchises,  members,     and    appurtenances.     And 
alao  all  those  the  two   several  manors,   or  reputed 
manors  of  Great  C.  in  the  said  county  of  W,  the 
one  called  V.    and  the   other  W.«  G,   with  their 
and   every   of  their    rights,   royalties,     franchises, 
members;  and  appurtenances.     And   also  the  ad- 
vowson,    donation,     right    of    presentation,     and 
patronage  of  the  churches  of  Great   C.  and  B,  in 
the  said  county  of  W,  with  all  rights,  privileges, 
and    appurtenances,    thereunto    belonging.     And 
also  the  capital  or    chief  mansion-house   of  •  W. 
aforesaid.     And  also  all  other   the  manors,   mes- 
suages, farms,  lands,  meadows,   leasow  s,  pastures, 
grounds,    mills,   fishings,  tithes,  comnions,   dona- 
tions, rents,  hereditaments,  duties,    reliefs,    waifi, 
estrays,  deodands,  and  all  other  the  hereditaments 
whatsoever  of  him  the  said  C.  H,  situate,  lying, 
and   being  in   the   manors,    townships,    parishes, 
precincts,  and  liberties   of  W.   E.   N,   Great  C, 
Little   C.  P.  W.  and  B.  in  the  county  of  W,  or 
in  any  of  them,  or  elsewhere  in  the  said  county 
of  W.  Together  with  all  and  singular  houses,  out- 
houses, edifices,  buildings,   barns,   stables,    ^ove- 
houses,  orchards,  gardens,    backsides,    privil^^ 
profits,   commodities,  emoluments,    and   herq|)itat<- 
ments,  whatsoever,     to  the   said  several   manors, 
lands,  hereditaments,  and  premises  belonging,  or 
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In  any  wise  appertaining,  or  accepted,  reputed,r 
ti^en,  or  known  as  part,  parcel,  or  member  there- 
of.    (Except^   nevertheless,   and  always    reserved -^^^^^P^'^n  of 

-  two  messua- 

out  of  this  present   release,  two   messuages,    andges,  &c  hdd 
two  yard   lands,   and  a  toft   of  land  in  the   said  ^^'^  "^®** 
parish  of  E.  which  are  copyhold,  and  held  by  grant 
firom  the  Dean  and  Chapter  of  W.  for  three  lives, 

.  in  trust  for  the  said  C.  H.)     All  which   manors.  Reference  to 
lands,  hereditaments,  and    premises,    (except     as  year,  ^ 
before  excepted,)  are  now  in  the  actual  possession 
of  the  said  G.  S,  by  virtue  of  a  bargain  and  sale 
thereof  made  to  him  by  the  said  C.   H.  and  M. 
his  wife,  for  the  term  of  one  whole  year,  in  consi- 
deration of  five   shillings   paid  to   the  said  C.  H. 
and  M.  his  wife  by  the  said  G.  S,  by  indenture 
i)earing  date  the  day   next  before  the  day  of  the 
date,  and  executed  before  the  execution   of  these     ' 
presents,  and  by    force    of  the    statute  made   for 
transferring  uses  into  possession  :  and  were  devised 
to   the  said   C.  H.  in   tail,   (after   several  estates  and  to  win  by 
now  determined,)    in  or    by    the  last   will  of  his^^^^^^^ 
father  E.   H,  formerly  of  W.   H.  aforesaid,   Esq.  coated. 
deceased,  bearing  date   on  or  about  the  eleventh 

,  day  of  January,  1766,  and  proved  in  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury  on 
or  about  the  fifth  day  of  May  next  following. 
And  the  reversion  and  reversions,  remainder  and  Reverslon,&c. 
remainders,  yearly  and  other  rents,  issues,  and 
profits  thereof,  and  of  every  part  thereof,  ^wrf  All  the  estate, 
all  the  estate,  right,  title,  interest,  trust,  property, 
claim,    and    demand   whatsoever    at   law   and  in 

.  eqmity  of  them,  the  said  C.  H.  and  M.  his  wife,  of, 
in,  to,  or  out  of  the  said  manors,  lands,  heredita- 
ments, and  premises,  every,  or  any  part  or  parcel 
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^^■^^^^^ (hereof.  To  have  anj^  to  holb  the  saUi 
manors,  lands,  hereditamenta,  and  all  and  singukur 
other  the  premises  with  their  and  every  of  their 
appurtenances  unto  the  said  G.  S.  his  heirs  and 
assigns  for  ever.  To  the  use  of  the  said  G.  S.  his' 

tra^tto  Sie*  ^^^^  ^^d  assigns  for  ever.    To  the  intent  that 
pnecife,  for    the  Said  G.  S,  may  be  perfect  tenant  of  the  ftec^ 
cmMa&aTe-    hold  of  the  same  manors,  lands,  hereditaments,  and 
cov«ry.         premises,  to  the  end  that  one  or  more  good  and 
perfect  common  recovery   or   recoveries   may  be 
thereof  had    and  suiFered  in    manner  hereinafter 
Mode  of  suf-  mentioned.     And   for    that  purpose  it  is  hereby 
^^  pre^  declared  and  agreed  by  and  between  the  said  par* 
scribed.         ties  to  these  presents,  as  far  as  they  respectively 
are  interested,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  J.  P,  at  the  costs  and  chaiges  of  the 
said  C.  H,  before  the  end  of  this  present  Easter 
term,  to  sue  forth  and  prosecute  out  of  his  majesty'i 
high  court   of  Chancery,   against   the  said  G.  S, 
one  or  more  writ  or  writs  of  entrv  sur  disseisin  en 
le  pQst^  returnable  before   his  majesty's  justices  of 
the  court  of  Common  Pleas  at  Westminster,   and 
thereby    demand   by   apt  and  convenient  names, 
quantities,  qualities,   number  of  acres   and  other 
descriptions,   the   said    manors,    lands,     heredita- 
ments,    and     premises,   with    the   appurtenances. 
To  which   said   writ  or  writs   of  entry  the  said 
G.  S.  shall  appear  gratis  in   his  own  person,  and 
vouch  to  warranty  the  said  C.  H.  and  M.  his  wife; 
who  shall  also  appeeyr  gratis  in  their  own  persons, 
or  by  their  attorney  or  attornies  thereto  lawfully 
authorised,    and    enter    into    the    warranty,    and 
vouch  over  to  warranty  the  common  vouchee  of 
the  same  court ;   who  shall  also  appear  gratis,  and 
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« 

after  imparlance  make  default.  So  that  jiui^ment 
may  be  given  for  the  said  J.  P.  to  recover  the 
same  manors,  lands,  hereditaments,  and  premises, 
with  the  appurtenances,  ^against  the  said  G.  S. ; 
and  for  the  said  G.  S.  to  recover  in  value  against 
die  said  C.  H.  and  M.  his  wife;  and  for  the  said 
C.  H.  and  M.  his  wife  to  recover  in  value  against 
the  conunon  vouchee,  as  is  usual  in  like  cases. 
And  that  execution  shall  and  may  be  thereupon 
had  and  awarded  accordingly ;  and  all  and  every 
olh^  .act  and  thing  done  and  executed  which  is 
needful  and  requisite  for  suffering  and  perfecting 
mich  common  recovery  or  recoveries  with 
vouchers  as  aforesaid.     And  it  is  hereby  de-Dbcla«a- 

CLARED    AND    AGREED  by   and    between     all    thCthesepre- 

said  parties  to  these  presents,  as  far  as  they^^*^*"^^ 
respectively  are  interested,  that  immediately  after 
suffering  and  perfecting  the  said  common  reco* 
very  or  recoveries,  these  presents  and  the  assu- 
rance hereby  made ;  and  also  the  said  recovery  and 
recoveries  so  as  aforesaid  or  in  any  other  manner 
or  at  any  other  time  or  times  suffered  or  to  be 
suffered  ;    and  all  and  every  other  recovery  and  and  an  other 

n  J    n  J  recoveries, 

recoveries,  tine  and  fines,  conveyances  and  assu*^^ 

ranees  in  the  law  whatsoever  at  any  time  or  times 

heretofore,  and  to  be  at  any  time,  and  from  time 

to  time  hereafter  had,  made,  levied,   suffered,  or 

executed  of  the  said  manors,  lands,   hereditaments, 

and  {Mremises,  or  any  part  thereof,  by  or  between 

the  said  parties  to  these  presents,   or  any  of  tnem, 

or  whereunto  they,  or  any  or  either  of  them  are, 

or  is,  or  shall  be   parties  or  privies,  or  a  party  or 

[MPivy,  shall  be  and  enure,  and  shall  be  adjudged,  8^*0  «^"** 

deemed,    construed,    and  taken,    and  is  and  are 
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VLtid  was  and  were  meant  and  intended,  and  is  and 
are  hereby  directed,  declared,  and  agreed  by  and 
between  all  the  said  parties  to  these  presents,  to 
be  and  enure,  and  the  recoveror  and  recoverors 
in  the  said  recovery  or  recoveries,  named  or  to  be 
named,  and  his  and  their  heirs  shall  stand  and  be 
wMmOT?coii-  seised.  As  io^  for,  and  concerning  the  same 
veyed,  manors,    lands,   hereditaments,    and  premises,  and 

every  part  thereof,  with  the   appurtenances.     To, 
for^  and  upon  such  uses,  intents,  and  purposes,  and 
under    and    subject     to    such  powers,    provisoes, 
limitations,    and    agreements    as   are    hereinafter 
expressed    and    declared    of  and  concerning   the 
2«riS^f    ®**^^' (^hat  is  to  say,)  in  the  first  place.     In  con- 
£.  H.  tore-  Jirmation  of  the  right'  of  E.  H,  eldest  sister  of  the 
ties,         "    said  C.  H,  to  have,  take,  and  receive  thereout  the 
clear  annual  sum  of  £  to  commence  from 

the  fifth  day  of  January  now  last  past,  and  to 
continue  thenceforth  during  so  long  time  as  she 
the  said  E.  H.  shall  live  in  the  said  mansion- 
house  at  W,  in  which  she  now  resides  ;  and  also 
in  confirmation  of  the  right  of  the  said  E.  H.  if 
she  should  quit  the  said  mansion-house,  and  go 
to  reside  elsewhere  to  have,  take,  and  receive  out 
of  the  said  hereditaments  the  clear  annual  sum  of 
^  to   commence   from   the   time  of  her  so 

quitting  the  said  mansion-house,  and  to  cohtinue 
during  the  term  of  htr  natural  life,  instead  of  the 
granted  by  a  aforesaid  annual  sum  oi  £  Which  said  an- 

'oecd  referred 

to.  nuities   or   yearly  rent  charges  of  £  and 

£  were  granted,  created,  and  made  payable 

in  and  by  one  indenture  tripartite  bearing  date  on 
or  about  the  day  of  January  last,  made 

between  the  said  C.  H.  of  the  first  part ;    the  said 
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E.  H.  of  the  second  part ;   and  the  said  W.  W.  of 
the  third  part.     And  also^  in  confirmation  of  such  ^^  ^ 
powers  of  distress  and  entry  for  nonpayment  ofamiring  the 
die  said  annuities,  as  in  the   same  indenture  are^^™^ 
ib^  that  purpose  particularly    mentioned  and  ex-     • 
pressed.     And  subject  to,  and  cfiaiged  and  charge^  ^^^^I/**** 
able  with  the  said  annuities  of  £        and  £ 
during  -the  continuance    of   the    same    annuities 
respectively,   and  also  subject  to  and  chargeable 
with   die   powers  and  remedies   U  mi  ted    or  given 
to  the  said   £.  H.  and  her  assigns,  for  securing 
and  enforcing  the  payment  of  the.  same  annuities. 
To  the  use  of  ^e  said  C.  H.  and  his  assigns,  for  To  the  use  of 
and  during  the   term   of  his  natural  life,  without  ^-  *^-  ^  *^ 
impeachment  of  waste.     And   from  and  after  the  Remamder, 
decease  of  the  said  C.  H,  To  the  use  of  the   said  J?  ^"«^ 
M.  H,  for  and   during  the  joint   natural  lives  of jwnt  U?es  of 
the  said  M.  H,  and  E.  H.     And  in  case  die  said  J%?"^ 
M.  H.-  should  die  in   the  life-time  of  the  said  E.  And  if  M.  H. 
H,  and   the   said  E.    H.  should  survive  the  said^^^"^^ 
C.  H,  then  from  and  after  the  several  deceases  of ^  *?•  s^^^U 
die  said  C.  H.  and  M.  his  wife.  To  the  use^  intent,  then  ' 

and  purpose  that  the  said  E.  H.  shall  thenceforth 'i^t  £.  H. 
during  the  term  of  her  natural  life  have,  receive,  ^Lu^  rf 
take,   and  enjoy  one  annual  sum  or  yearly  rent- «?^'' ^ '^ 
chaige  of  rfSOO  of  lawful  money,  &c.  to  be  yearly 
ksuing  and    payable    out    of,    and    charged  and 
diargeable  upon  all  and  singular  the  said  manors, 
lands,    and    hereditaments     hereby    released,     or 
otherwise  assured,  or  intended  so  to  be,  and  to  be 
payable  and  paid  to  the  said  E.  H.  and  her  assigns 
at  or  in  the  common  dining  hall  of  the  Inner  Tem- 
ple, London,  on  the  5th  day  of  April,  the  oth  day 
of  July,  the  lOth  day  of  October,  and  the  5th  day 
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icf  January,  by  even  and  ^ual  portions,  widiout 
«ny  dedoction  or  abatement  whatsoever  thereout, 
<yr  out  of  any  part  thereof,  for  or  in  respect  of  any 
taxes,  charges,  rates,  impositions,  or  outgoings 
whatsoever,  at  any  time  or  times  heretofbre»  and 
to  be  at  any  time,  and  from  time  to  time,  hereaf- 
ter, taxed,  charged,  assessed,  or  imposed  on  the 
said  manors,  lands,  and  hereditaments,  iiereby 
released,  or  otherwise  assured,  or  intended  so  to  jie^ 
or  any  of  them,  or  any  part  thereof,  or  on  the  said 
annual  s«m  or  yearly  rent  charge  of  ^300  or 
any  part  thereof,  or  on  the 'said  E.  H.  or  her  as- 
signs, in  respect  of  the  same,  either  by  authority 
of  Parliament  or  otherwise,  or  for  or  in  respect iof 
any  other  matter,  cause,  or  thing  wliatsoever ;  tiae 
first  payment  of  the  said  annual  ^um  or  yearlf 
rent  charge  of  jf  300  to  become  due  and  be  made 
on  such  of  the  said  days  of  payment  as. shall  hap- 
pen next  after  the  decease  of  the  survivor  of  (he 
in  fieu  of  her  gaid  C.  H.  and  M.  his  wife ;  and  the  same  annual 
ities.  sum  or  yearly  rent  charge  to  be  in  lieu,  and  MI 

satisfaction  and  discharge  of  the  then  growing, 
and  also  the  future  payments  of  the  said  annual 
sums  or  yearly  rent  charges  of  £  and  £ 

and  each  or  either  of  them,  and  also  in  full  satis- 
faction and  discharge  of  any  claim,  annuity  or  an- 
nuities, to  which  the  said  E.  H.  is,  or  can  or  msy 
be  entitled,  under  the  said  will  of  the  said  E.  £[. 
AndifE.  H.  And  in  case  the  said   E.    H.  should  die  in  the 

fore  m!^h,     ^^^^  ^^^^  ^^  ^^^  ^^^  M-  H,  and  the  said  M.  H. 
Mid  M.  H.     should  survive  the  45aid  C.  H,  then  from  and  after 

shsll  survive 

C.  H,then      the  several  deceases  of  the  said  C.  H.  and  E.  H, 

mSlJ^i^ve   ^^   ^^    ^^'    intent,    and  purpose  that  the  said 
mn  annuity  of  M,   H.  shall  thenceforth,  during  the  term  of  her. 
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natural  life,  hfuvej  teceive,  take,  and  enjoy  cneMotlvliir 
annual  sum  or  yearly  rent  charge  of  jf600  of  law- 
ful money,  &c.  to  be  yearly  iasuing,  going,  and 
payable  oot  of,  and  charged  and  chargeable  upon 
aU  and  smgular  die  said  manors,  lands,  and  here- 
ditaraents  hereby^  released,  or  otherwise  assuned, 
or  intended  so  to  be,  and  to  be  payable  and  paid 
to  die  said  M.  H.  or  her  assigns  at  or  in  the  com- 
mon dining  hall  of  the  Inner  Temj^e,  London,  on 
the  fif&  day  of  April,  the  fifth  day  of  July,  the 
tenth  day  of  October,  and  the  fifth  day  of  January, 
by  even  and  equal  portions,  and  without  any  deduc- 
tion or  abatement  on  any  account  whatsoever,  as 
aforesaid ;   the  first  payment  of  the  said  last-men* 
fioned  annual  sum  or  yearly  rent  charge  of  jf  500 
to  become  due,  and  to  be  made  on  such  of  the 
aaid    last  mentioned   days    of    payment,  as  shafl 
haj^n  next  after  the  decease  of  the    sumvor  of 
the  said  C.  H.  and  E.  H,     And  the  same  an-^^iIS;! 
uual  sum  or  yearly  rent  charge  of  £500,  together  °^^.^^^- 
the  estate  hereby  limited  to  the  use  of  theofdow^,  ^. 
M.  H.  for  the  joint  lives  of  the  said  M.  H, 
and  £.  H,  to  be  in  ftill  satisfaction  for  the  dower 
and  thirds  at  common  law,  and  also  the  fieebench 
and  customary  estate,  and  all  other  estates,  claims, 
vod  demands  which  the  said  M.    H.  hath  or  can, 
riiall  or  may  claim  to  haVe,  of,  in,   to,  and  out  of 
all    freehold,     copyhold,    and    customary    estates 
cf  which   the  said  C.  H.  hath  been,  or  shall  or 
may  be  seised  at  any  time,  and  fix)m  time  to  time, 
during  the  coverture  of  the  said  M.  H.  by  him. 
And    to    this  further  use,  intent,   and   purpose,  Powor  of  dis- 
diat  when  and  as  often  as  it  shall  happen  that  the  cmW  amnii« 
said  annual  sum  or  yeariy  rent  charge  of  jffSOO**^^^^^' 
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and  500^      hereby  limited  to  the  use  of  the  said  E^  H.  and 
J^^^^^^y*  her  assigns,  or  the  said  annual  sum  or  yearly  rent 
charge  of  £500  hereby  limited  to  the  use  of  the 
said  M .  H.  and  her  assigns,  or  any  quarterly  pay- 
ment of  the  same,  respectively  shall  be  in  arrear, 
or  unpaid  in  the  whole,  or  in  part,  by  the  space 
of   fourteen    days    next    over    or   after  any  one 
of  the  days  or  times    whereon    the   same  rc^pec- 
tively    are    hereinbefore    appointed    to    be    paid, 
as  aforesaid  ;   then,  and   so  often  and   from  time 
to   time  it  shall,  and  may  l)e  lawful  to,  and  for 
the  said     E.    H.   and  her  assigns,  in    respect  of . 
her  said  annual  sum,  or  yearly  rent  of  rfSOO,  and 
to  and  for  the   said   M.    H.  and   her  assign's,  in 
respect  of  her  annual  sum  or  yearly  rent  of  <£500, 
into  and  upon  the  said  manors,  messuages,  lands, 
and  hereditaments,  out  of  which  the  same  annual 
sums  or  yearly  n^nts   of  ^300  and  £300  respec- 
tively are  to  be  issuing  and  payable,  or  into  and 
upon  any  part  thereof  to  enter,   and  distrain  fef 
the  same  annual  sums,  or  yearly  rents  respectively, 
and    all    the    arrears    thereof    respectively,     ancf 
the  distress  and    distresses  then  and  there  fatmi 
to   detain,  manage,  sell,   and   dispose   of,  in    th« 
same  manner  in  all   respects,  and  upon  the  same 
terms  as  distresses   for  rents  reserved  upon  leases 
for  years  may  be,  and  are  or  ought  to  be  detained, 
managed,  sold,  and  disposed  of,  and  as  if  the  said 
annual  sums,  or  yearly  rents  of  #P.^0O  and  £600 
respectively  were    rents   reserved  upon    leases  for 
years,  to  the  intent  that  the  said   £.  H.  and  her 
assigns,  and  also  the  said  M.  H.  and  her  assigi»» 
shall  thereby,   therewith,  or  otherwise   be  rtspec* 
tively  and  fully  satisfied,  and  paid  the  said  annual 
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sums,  or  yearly  rents  of  jf  300  and  ^500,  and  all 
the  arrears  thereof,  respectively,  and  all  costs, 
chai^ges,  and  expences,  to  be  occasioned  to  them 
respectively  by  the  nonpayment  thereof  at  the 
days  or  times  hereinbefore  appointed  for  the  pay- 
ment of  the  same  respectively.     And  to  this  fur-  Power  of  en- 

.»  •  1  *^       ,         ^  ^.     "^         try  for  ae- 

tner  tise,  mtent,  and  purpose,  that  trom  time  tocurinffannui* 
time  when,  and  as  often  as  it  shall  happen  that  ^^  ^^q^^^' 
the  said  annual  sums,  or  yearly  rents  of  i^300  ^^en  ^i  ^ay» 
and  £500  respectively,  or  any  part  of  the  same 
respectively,  shall  be  in   arrear  or  unpaid  by  the 
space  of  twenty-one  days,  next  over,  or  after  any 
or  either  of  the  said  days  whereon '  the  said  sums^ 
or  rents  respectively  are    hereinbefore  appointed 
to  be  paid,  as  aforesaid ;    then,  and  so  often,  and 
from  time  to  time,  and  either  upon  or  at  any  time 
a^r  the  expiration  of  the  said  twenty-one  days, 
it    shall   and   may  be  lawful  to  and  for  the  said 
£•  H.  and  her  assigns,  in  respect  of  her  said  an- 
nual sum  or  yearly  rent  of  j^JOO,  and  to  and  fer 
the  said  M.  H.  and  her  assigns,  in  respect  of  her 
saijd  annual  sum  or  yearly  rent  of  jf  500,  (although 
no  formal  or  legal  demand  shall  have  been  made 
of  the  said  annual  sums,  or  yearly  rents  of  j^d03 
and  £600  respectively,)  into  and   upon  the  said 
manors,  messuages,  lands,   and  hereditaments,  out 
of  which  the  said  aimual  sums^  or    yearly  rents 
are  to  be  issuing  and  payable  as  aforesaid,  or  into 
and  upon  any  part  of  the  same  manoj-s,  messuages, 
lands,   and  hereditaments   in  the  name  of  all  the 
same  manors    and    hereditaments,    to  enter,   and 
the  san^e  to  have,  hold,  and  enjoy,  and  the  rents 
and   profits  thereof,  and  of  every  part  thereof  to 
rweive  and  take,  to  and  for  their  own   use   and 

VOL.  I.  GO 
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benefit,    until   they   respectively  shall  thereby  or 
therewith,  or  otherwise  be  fiilly  satisfied  and  paiid 
the  said  annual   sums  or  yearly   rents   of    ^SXXt 
and   £500    secured     to    them   respectively,    aiid 
all  the   arrears   thereof  respectively,    and   also  so 
much  of  the  same  annual  sums,   or  yearly  renfe 
respectively  as  from  time  to  time  shall  incur  and 
grow  due   to  Aem  respectively  during  such  time 
as  they  respectively  shall  continue  in  possession 
of  the  premises  after  every  such  entry  as  aforesaid^ 
and  also  all  such  costs,  losses,  charges,  damages, 
and  expences,  as  shall  be  occasioned  by  nonpay- 
ment of  the  said  annual  sums  or  yearly  rents  re- 
spectively, or  of  any  part  thereof,  at  the  days  and 
times  aforesaid ;  and  such  possession,  when  taken 
After  deter-    to  be  without  impeachment  of  waste.     And  ftdm 
preyioua        and  after  the  determination  of  the  estates  hereby 
estates,         fimited  to  the  use  of  the  said  C.  H.  and  his  bb^ 

9 

signs  for  his  Hfe,  and  to  the  said  M.    H.  during 
and  subject    the  joint  lives  of  the  said  M.  H.  and  E.  H. ;  and 
tL?^  *^^"  subject  nevertheless  to   the  said  annual    sums,  or 
yearly  rent  charges  of  j^SOO  and  £50Oy  provided 
for  the  said  E.  H,  and  M.  H.  respectively  as  afore- 
said, and   to    the   powers    and    remedies  hereby 
given,  limited,  and  created  for  securing  and  enforc- 
To  the  use  of  ing  the  payment  of  the   same  respectively  ;  T6  the 

^  yearaT  ^^^  ^^  ^^^  ^^^^  ^'  ^'  ^'^  executors,  administra- 
tors and  assigns,  for  and  during  the  term  or  time 
of  two  hundred  years,  to  be  computed  from  the 
day  next  before  the  day  of  the  date  erf  these  pre* 
sents,  and  fully  to  be  complete  and  ended,  with* 
out  impeachment  of  or  for  any  manner  of  waste, 
Upon  the  trusts^  nevertheless,  and  for  the  ends,  in- 
tents, and  purposes  hereinafter  expressed,  dedafed» 
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edy  tod   contained  of  and  concerning  the  same 

term.      And  from  and  after  the  determination  of  Remainder. 

tiie  said  term  of  two  hundred  years,  and  in  the 

mean    time   subject    thereto,    and    to   the  trusts 

thereof,     *7b  the  use  of  such  person  or  persons,  to  the  use  of 

for  such  estate  and  estates,  and  for  such  interest  ^^  Pf^/^„ 

.  as  C.  H.  shall 

and  mterestSy  by  way  of  annuity,  rent-charge,  or  by  deed  ap^ 
ijiAfftwiie^  and  in  such  manner,  parts,  shares,  and^^^ 
fvbpwtions,  and  upon  such  trusts,  and  for  such 
ends,    intents,    and   purposes,    and   charged  and 
chlugeable  in  such  manner,  and  either  absolutely 
dn  conditionally,  and   subject  to  such  powers  of 
revocation   and  of   new   appointment,   and  other 
powers,       provisoes,       conditions,        restrictions, 
limitations,  declarations,    and  agreements,    as  the 
teid  C.    H.  at    any    time  or    times,    and   from 
time    to    time,    by    any   deed,  or  deeds,    to  be 
sealed  and  delivered  by  him  in  the  presence  of, 
and  attested  by  one,  two,  or  more  credible  witness 
or  witnesses,  shall  direct,  limit,  or  appoint,     ^^rf^"  default  of 
in   default  of  such  direction,   limitation,  and  ap- 
pointment, and  in  the  mean  time,  and  from  time 
to  time,  until  the  same  shall  take  effect,  and  from 
time  to  time  subject  to  such  uses,  estates,  trusts, 
charges,  and  interests  as  shall  have  been  directed,  . 
limited,  or- appointed  by  the  said  C.   H. ;  To  the  To  ihe  use  o£ 
nae  of  C.  H.  of        ,  son  of  C.  H.  late  of,  &c.  Esq.  £  mJ""^'"'' 
deceased,  for  and  during  the  term  of  his  natural 
lifie,  without  impeachment  of  waste.  And  from  and  Remainder 
aftar  the  determination  of  that  estate  by  any  means 
To  the  use  of  the  said  G.  S.  and  his  heirs,  durins:  To  the  use  of 

®G.S.forI!fe 
of  C.  H.  Juxu 
*  Sometinies  it  may  be  advisable  that  a  joint  power  shall  to  preserre 

precede  the  other  uses. 

G  C  2 
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contingent     the  natural  life  of  the  said  G .  II .  of  Upen 

vexnaiiiders.  .  .  .  ' 

tncst  to  support  and  preserve  the  contingent  uses 
and  estates  hereinafter  limited  from  being  defeated 
or  destroyed,  and  for  that  purpose  to  make  entries 
and  bring  actions,  as  the  case  shall  require,  yc^ 
nevertheless  to  permit  and  suffer  the  said  C^  H. 
of  ,  and  his  assigns,  during  his  life,- to' le- 

ceive  and  take  the  rents  and  profits  of  the  sanie 
manors,  lands,  and  hereditaments,  to  and  forhii 
Bonainder,     and  their  own  use  and  benefit.  And  from  aod  aficr 
To  the  use  of  the  decease  of  the  said  C.  H.  of  then  Ta  th 

gl^if  y^"  "^use  of  the  first  son  of  the  body  of  the  said  C.^  H. 
in  tail  mak.    of  ^  lawfully  begotten,   or  to  be  b^^otten, 

and  the  heirs  male  of  the  body  of  such  first  son 
Remainder,  lawfully  issuing.  And  on  failure  of  such  issue, 
To  the  use  of  To  ihe  use  o£  the  second,  third,  fourth,  fifib,  and 
^"^W^sons  ^W  ^"^  every  other,  son  and  sons  of  the  body  of 
ofcii.  Jun.  the  said  C.  H.  of  ,  lawfully  beerotten  and  to 

successively  .  . 

iu  tail  male,    be   begotten,   severally,    and  successively,   in  re- 
mainder, one  after  the  other,  as  they  and  cveiy 
of  them  respectively  shall  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  respecr 
tive  heirs  male  of  the  body,   or  several   and  ^^ 
spective  bodies  of  the  same  son  and  sons  respeo 
tively,  lawfully  issuing,  every  elder  of  the  same 
sons,  and  the  heirs  male  of  his  body  issuing  be* 
ing  always  to  be  preferred  to,  and  to  take  before 
eveiy  younger   of   the  same  sons,  and  the  hdis 
Remahider^    male  of  his  body  issuing.     And  on  failure  of  such 
To  the  use  of  issue,  To  the  use  of  the  person  or  persons  who  at 
*^P«^,,   the  death  of  the  survivor  of  the  said  C.  H.  party 

anowreniiff  iob  * 

description  of  hereto,  and  C,  H.  of  shall  be  the  heir,  or 

C.Hvinfee.   co-heire  of  the  said  C.   H.   party  hereto,  'and  the 

heirs,    or  assigns  of  the  same  person  or   perdOD, 
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nespectively,  to  be  divided  between  the  same  per- 
sons, if  more  than  one,  as  tenants  in  common, 
and  not  as  joint-tenants,  and  in  the  same  shares  and 
proportions,  either  equally  or  unequally,  as  they 
would  have  been  intitled  to  a  real  estate  descend- 
ing fix)m  the  said  C.  H.  part)'  hereto,  and  vesting 
at  that  time  in  them  as  his  co-heirs.     And  it  c^Dlclara- 
herebjf  declared  and  a^reed^  by  and  between  the  term  of  «oo 
fMurties  to  these  presents  as  far  as  they  respective-y^^"^" 
ly  are  interested,  that  the  said  term  of  two  hundred 
years  hereby  limited  to  the  use  of  the  said  W.  W, 
fais    executors,    administrators,     and     assigns,     is 
limited  to  him  and  them  upon  the  several  trusts, 
and  for  the  several  ends,    intents,  and   purposes 
hereinafter  expressed   and    declared  of  and  con- 
cerning the  same,  (that  is  to  say)   Upon  trust  for  Upon  trust  for 
aecuiing  to  the  said  E.   H.  and  M.  H*  respec- Jl^JIS^y. 
tively,  and  their  respective  assigns,  the  due  and"*^*®^*^ 
'Kgular  payment  of  the  said  annual  sums  or  yearly  3002.  aud 
rents  of  ^300  and  £500  hereby  limited  to  the  use       ' 
of  the  said  E«   H.  and  M,  H.  respectively,  when 
and  as  the  same  annual  sums  or  yearly  rents  res- 
pectively shall  become  due  and  payable;  and  for  and  afler  2s 
that  purpose  in  case,  and  when  and  as  often  as    ^^  ®  ^* 
the  said  annual   sums    or  yearly  rents  of  ^^300 
and  £600  respectively,   or  any  payment   thereof 
respectively,    shall  be   in    arrear    and   unpaid,   in 
the  whole,   or   in  part,   by  the  space  of  twenty- 
eight  days   next   after  any   one  of    the   days  or 
times  hereinbefore  appointed  for  payment  thereof 
respectively,    then   and   in   that  case,    and   from 
time  to  time  as  often   as  it  shall  so  happen,    it 
:8hall  and  may  be  lawful  to  and  for  the  said  W.  W, 
his  executors,  administrators,  or  assigns,  by  and 
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out  of  the  rents,  i^ues^  and    profits  of  the 
hereditaments  and  premises  hereby  limited  •  to  the 
use  of  the  said  W.  W.  as  aforesaid,  for  the  said 
term  of  two  hundred  years  ;  or  by  mortgage  or  sale 
of  the  said  hereditaments  and  premises,  or  of  a 
competent  part  thereof,  for  all  or  any  part  of  the  said 
term  of  two  hundred  years  ;  or  by  bringing  acdow 
against,  or  making  distresses  upon,  all  and  .e^ery 
or  any  of  the  present  or  future  tenants  of  the  iaki 
hereditaments,    and   premises  for   the  recovery  of 
the  rents  then  in  arrear ;    or   by  making  entries 
upon  the  same  hereditaments  and  premises ;  or  by 
all  and  every  or  any  one  or  more  of  the  said  ways 
and  means,  or  by  any  other  lawful  and  reasonable 
to  raise  the     ways  and  means  whatsoever,  to  levy  and  raise  such 
^0^nt^-  arrears  of  the  said  annual  sutos    or  yearly  rents 
ipvicM.         of  ^300  and  £500  respectively  as  from  time  to 
time    shall  become     due,     and    remain    unpaid, 
together  with  all    such    damages,   costs,   charges, 
and  expences,  as  the  said  £.   H.  and  M.  H.  re^ 
spectively  or  their  respective  assigns  shall  incar> 
expend,  sustain,  or  be  put  unto  by  reason  of  tic 
nonpayment  of  the   said  annual    sums  or  yearly 
rents  of   ^300   and    ^500   respectively,     or  any 
part     thereof     respectively,      together     with    thfe 
costs,   charges,  and  expences   attending   the  exe- 
cution of  the  trusts  of  the  said  term  of  two  hun- 
And  in  tnistto  dred  years.  And  upon  this  further  trust  that  the  said 
i^oj^the  ^    ^^  jjjg  executors  and  administrators,  do  and 
.expences,       shall  in  the  first  place  retain  and  reimburse  to  and 

for  himself  and  themselves,  the  costs,  charges,  and 

expences  of  and  attending  the   execution  of  the 

and  to  pay  to  trusts  hereby  reposed  in  him  or  them ;  and  in  the 

annuitants     next  place  pay  B.nd  satisfy  to  the  said  E.   H.  her 
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executors,   administrators,    or  assigns,  all  arrears  their  sevena 

annuitieBil] 
guccewkm. 


of  her  said  annual  sum  or  yearly  rent  of  ^300,*^"*^^"* 


and   all   costs,    charges,    damages,   and  expences 
which  she  and  they  shall  have  incurred,  suffered, 
borne,  sustained,   and  laid  out  by  reason  or  on  ac- 
count of  the  nonpayment  of  her  said  annual  sum, 
ctr.  yearly  rent  of  ^€300,  or  in  or  about  recovering 
and  enforcing  the  payment  of  the  same ;  and  after- 
wards do   and   shall  pay  and  satisfy  to  the  said 
M.  Hi,  her  executors,  administrators,  and  assigns, 
all  arrears  of  her  said  annual  sum  or  yearly  rent 
of  ^oOO,  and  all  costs,  charges,  damages,  and  exr 
pences    which  she  and  they  shall  have  incurred, 
suffered,  borne,  ^  sustained,  and  laid  out  by  reason 
or  on  account  of  the  nonpayment  of  the  said  last 
mentioned  annual  sum  or  yearly  rent  of  ^500,  or 
in  or  about  recovering  and  enforcing  the  payment 
of  the  same.     And  upon  this  further  trusty  that  after  And  upM 
the   determination   of  the   several   estates    hereby^^^^^ 
limited  to  the  use  of  the  said  C.  H,  party  hereto,  tennination 
for  his  life,  and  to  the  said  M,  H.  for  the  jointofCH.  and* 
lives  of  herself,  and  the  said  E.  H,  and  thence- JJ'jJ'j^f^ 
forth  until  the  said  C,   H,  of  shall  attain  sl^M  attain 

bis  age  of  twenty-five  years,  or  the  time  shall 
arrive  when  he  would  have  attained  that  age  in  case 
he  had  lived,  (and  subject  and  without  prejudice  to 
the  power  of  appointment  hereinbefore  contained) 
the  said  W.  W,  his  executors,  administrators,  or  to  receive  the 
assigns,  do  and  shall  receive  all  the  rents  and  annual^"^'^'^"**' 
income  of  the  said  manors,  lands,  hereditaments, 
and  premises  comprised  in  the  said  tenn  of  two 
hundred  years,  which  shall  remain  after  satisfying 
tbe  said  several  annuities  of  5^300  and  £500^ 
during  the  continuance  of  the  same  annuities  re* 
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and  apply  lihe  spectively ;  and  do  and  shall  apply  the  aam^  rar- 
i^'"5.?"^^  plus  rents  in  keeping  down  the  interest  of  the  in- 
interaitof  cumbrances,  (if  any,)  then  affecting  the  premises, 
and  reducing  and  aiso  in  discharging  so  much  and  such  part 
iheprinapai,  ^f  ^[j^  principal  money  of  the  same  incumbrances 

as  can  be  satisfied  out  of  any  rents  which  shall 

remain  after  discharging  such  interest  as  aforesaid. 

And  after  c.  And  upou  this  further  irtist^  that  after  the  said 

auain^sa,       ^*    H,    of  shall   have  attained   the  said 

(until  annul-  tweuty-five  years,  or  the  time  shall   arrive  when 

ties  shall  be  in  he,   if  living,  would  have  attained  that  age,   and 

thenceforth  in  the  mean  time  and  until  the  said 

annual  sums  or  yearly  rents  of  ^300  and  jf  500 

or  one  of  them,  or  some  quarterly  payment  of 

them  or  one  of  them  shall  be  in  arrear  or  unpaid, 

in  the  whole,  or  in  part,  by  the  space  of  twenly- 

cight  days  after  the  time  hereby  appointed  for  pajr- 

and  also  when  ment  of  the  same  ;  and  also  thenceforth  and  from. 

bc'aatiXd,)  ^™^  ^^  *^"^^  when  and  as  often  as  all  the.  arrears 

of  the  said  annual  sums  or  yearly  rents  of  j^jOO 

and  ^oOO  or  such  of  them  as  shall  be  subsisdog, 

and  the  said  costs,  charges,  damages,  and  expences 

topennitihe  shall  be  raised,  or  fully   satisfied   and   paid;  the 

niainderto      said  W.  W,  his  executors  and  administrators,  do 

J^J^®  and  shall  permit  and  suffer  such  person  or  persons 

as  for  the  time  being  shall  be  entitled  to  the  re" 

version  or  remainder  of  the  same  hereditaments 

and  premises,  comprised  in  the  said  term  of  tw 

hundred  years,  expectant  on  the  determination  of 

the  same  term,  to  receive  and  take  the  rents  and 

profits  of  the  same  hereditaments  and  premises,  to 

And  to  pay  and  for  his  and  their  own  use  and  benefit.  And 
to  perwns  in  ^^^^^  ^hi^  further  trust,  that  the  said  W.  W,  his 

femainder  the    '  *^  ^  ^ 

money  re-      cxecutors  aud  administrators,  do  and  shafl,  from 
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time  to  time,  after  payii^  the  said  annual  sums  ormimiiigintiie 
ytwly  rents  of  £300  and  £500  when  and  as  thej^^^*' 
same  respectively  shall  become  due  and  payable, 
and  also  after  the  said  C.  H.  of        shall  attain  his 
age  of  twenty-five  years,  or  after  the  time  when 
he,  if  living,  would  have  attained  that  age ;  and 
idso  aft;er  paying,    deducting,  and  retaining   such 
oosts,   charges,  damages,   and  expences  as  afore- 
said ;  pay  to  the  person  or  persons  who  shall  be 
entitled  to  the  reversion  or  remainder  of  the  said 
hereditaments    and    premises,    comprised    in    the 
said  term  of  two  hundred  years,  expectant  on  the 
determination  of  the  said  term,  or  to  whom  he, 
she,  or  they  shall  direct  or  appoint,  the  money, 
^if  any,)  which  fix)m  time  to  time  shall  remain  in 
die  hands  of  the  said  W.  W,  his  executors  or  ad- 
ministrators.    Provided  always^  and  it  is  hereby  p^^iio  1^ 
declared  and  agreed,  by  and  between   the  parties  ««""^**^. 
to  these  presents,   that  after  the  decease  of  the  fonnaiice  of 
survivor  of  the  said  E.  H.  and  M.   H,  andpay-^*™"^ 
ment  to   them  respectively,    and  their  respective 
executors,  administrators,    or  assigns  of  the  said 
annual  sums  or  yearly  rents  of  ^300  and  £5QO 
and  all  the  arrears  thereof  respectively ;  and  also 
after  the  said  C.  H,  of  shall  have  attained 

his  age  of  twenty-five  years,  or  the  time  shall 
arrive  when  he,  if  Uving,  would  have  attained  that 
age  ;  and  payment  of  all  costs,  chaises,  damages, 
and  expences  as  aforesaid;  and  also  after  fiiU 
performance  ot  dischai^  of  the  trusts  of  the  said 
term  of  two  hundred  years ;  then  and  thenceforth 
die  said  t^m  of  two  hundred  years,  of  or  in  the 
hereditaments  and  premises  comprised  therein,  or 
-ao  much  of  the  same  term  as  shall  not  be  disposed 
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^  under  the  trusts  hereby  dedared  concerning 
the  same  term,  shall  cease,  determine,  and  be  void, 
but  without  prejudice  to  any  sale,  mortgage,  at 
disposition,  previously  made  of  all  or  any  part  cS 
the  hereditaments  and  premises  comprised  in  the 
said  term  of  two  hundred  years,  for  any  of  the  puiv 
poses  hereinbefore  mentioned,  in  pursuance  of  the 
trusts  hereinbefore  declared  concerning  the  same 
Proviiofor     term.     And  it  is  hereby  provided,   declared  and 

indemnity  of  ,     ,  .   ,  "^    ,  , 

persons  pay-  agreed,  by  and  between  the  parties  to  these  pre* 
5^32  *^  sents,  and  the  said  C.  H,  party  hereto,  doth  here, 
by  direct  and  appoint,  that  the  person  or  persons 
who  shall  pay  to  the  said  W.  W,  his  executors, 
administrators,  or  assigns,  all  or  any  part  of  the 
rents,  issues,  and  annual  profits  of  the  said  manonii 
l0nds,  and  hereditaments  hereby  released,  or  otheD- 
wise  assured,  or  intended  so  to  be,  or  advance  any 
money  upon  any  sale  or  sales,  or  the  security  of 
any  mortgage  or  mortgages  of  the  same  manors, 
lands,  and  hereditaments,  or  any  part  of  the  sam6^ 
or  otherwise  pursuant  to  the  trusts  hereinbefore 
contained,  shall  not  be  obliged  or  required,  to  see 
the  application  of  the  said  rents,  issues,  profits,  and 
money  respectively,  or  any  of  them,  or  be  answer- 
able or  accountable  for  the  misapplication  or  non- 
Receipts  of  application  of  the  same.  And  that  all  receipts 
b^dis.  which  shall  be  given  by  the  said  W.  W,  his  exe- 
charges.  cutors,  administrators  or  assigns,  for  all  or  any 
part  of  the  said  rents,  issues,  profits,  and  money 
respectively,  shall  be  good  and  sufficient  acquit- 
tances and  discharges,  for  the  sum  and  sums  of 
money  which  by  the  said  receipts  respectively, 
and  every  of  them,  shall  be  acknowledged  or  ex- 
pressed to  be,  or  to  have. been  received.     And  that 
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mil  sales  and  mcMlgages  which  shall  be  made,  and  and  saiet,  &e. 
contracts  for  sale  which  shall  be  entered  into,  and^^^Jj^l** 
conveyances  which  shall  be  executed,  by  the  said 
W.  W,  his  executors,  administrators,  or  assigns; 
diall,  without  any  further  consent  or  concurrence 
by,  or  on  the  part  of  die  person  or  persons  who  foi^ 
the  time  being  shall  be  intitled  in  reyersion  or  re^* 
mainder  as  aforesaid,  be  binding  and  conclusive 
cm  them  respectively,  in  the  same  manner  to  all 
intents  and  purposes  as  if  such  sales  or  mortgages 
had  been  made,  and  contracts  for  sale  entered  into, 
and  conveyances    executed  by  him   or   them  re- 
spectively.    Provided  always  and  it  is  hereby  de^  Power  af 
claied  and  agreed,  by  and  between  the  parties  to^^^^ 
these  presents,  that  notwithstanding  any  of  the 
uses  hereinbefore  declared,  or  the  powers  herein- 
after contained  ;    but  subject « and  without  preju<- 
dice  to  any  of  the  said  annuities  during  the  con- 
tinuance of  the  same  respectively,   and  also  sub- 
ject and    without  prejudice  to  the  said    powers 
and  remedies  by  distress  and  entry  fpr  recovering 
and  enforcing  the  payment  of  the  same  annuities ; 
it  shall  or  may  be  lawful  to  and  for  the  said  C.  H. 
party  hereto,  during  his  life,  and  after  his  decease 
to  and  for  the  said  M.  H,  during  the  joint  lives  of 
herself  and  the  said  E.  H,  and  after  the  determi- 
nation of  their  several  estates,  to  and  for  the  said 
C*  H,  of  during  his  life,  and  also  to  and 

for  the  guardian  or  guardians  in  socage  for  the 
time  being  of  any  infant  son  of  the  said  C.  H. 
the  son,  who  for  the  time  being  shall  be  tenant  in 
tail  in  possession  under  the  limitations  herein- 
before contained  during  the  minority  of  the  same 
son,  or  to  or  for  the  trustee  or  trustees,  for  the 
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time  being,  of  the  said  term  of  SOO  years,  when 
there  shall  not;  be  any  such  guardian  or  guardians, 
or  such  guardian  or  guardians  shall  refuse  or  decline 
to  act  in  the  execution  of  this  power,  by  indenture 
or  indentures  to  be  sealed  and  delivered  by  I^im, 
her,  or  them  respectively,  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses;,  to 
limit  and  appoint,  by  way  of  demise  or  lease,  ail 

'  or  any  part  or  parts  of  the  said  manors,  lands, 
hereditaments,  and  premises  hereby  released,  or 
otherwise  assured,  or  intended  so  to  be,  with  the 

'  appurtenances,  except,  &c.  to  any  person  or  per- 
sons for  any  term  or  number  of  years  not  exceed- 
ing twenty-one  years,  from  the  day  of  the  <bte 
of  the  indenture  of  limitation,  or  appointment  by 
way  of  demise  or  lease ;  and  to  take  effect  in 
possession  either  immediately,  or  within  three 
years ;  so  as  there  shall  be  reserved  on  .  every  such 
limitation  or  appointment  by  way  of  demise  or 
lease,  the  best  or  most  improved  yearly  rent  ot 
rents,  to  be  incident  to  the  immediate  reversion 
of  the  hereditaments  so  to  be  limited  or  appoint- 
ed, that  can  or  may  be  reasonably  had  or  gotten 
for  the  same,  without  taking  any  fine,  premium, 
or  foregift,  for  making  thereof;  and  so  as  there 
shall  be  contained  in  each  such  indenture  of  limi- 
tation or  appointment  by  way  of  demise  or  l^ise, 
a  condition  of  re-entry  for  non-payment  of  the 
rent  or  rents,  to  be  thereby  respectively  reserved, 
by  the  space  of  twenty-one  days  after  the  sanie 
rents  respectively  shall  become  due  and  payable ; 
and  so  as  the  person  or  persons  respectively  to 
whom  each  such  limitation  or  appointment  by 
way  or  in   the  nature   of  demise  or  lease  shall  be 
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respectively  made,  shall  execute  a  counteiparf 
of  the  indenture  or  indentures  to  be  made  to  him, 
her,  or  them  respectively,  and  thereby  covenant 
for  the  due  payment  of  the  rent  or  rents,  to  be 
thereby  respectively  reserved;  and  so  as  the 
person  or  persons  respectively  to.  whom  each  such 
limitation  or  appointment  shall  be  made,  his,  her, 
or  their  executors,  administrators,  or  assigns, 
shall  not  by  any  clause  or  words  to  be  contained 
in  any  such  indenture  or  indentures,  be  made 
dispunishable  for  waste,  or  exempted  from  pu* 
nishment  for  committing  waste.  Provided  also  flower  for  E. 
and  it  is  hereby  declared  and  agreed  by  aQdwkhl^soM! 
between  the  parties  to  these  presents,  that,  sub- 
ject and  without  prejudice  to  the  said  power  of 
leasing;  but  notwithstanding  any  of  the  uses, 
estates,  or  charges  hereby  limited  or  createdt 
(except  the  leases  to  be  made  as  aforesaid) ;  it 
shall  or  may  be  lawful  to  and  for  the  said  E.  H. 
by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  sealed  and  delivered  by^  her  in 
the  presence  of  two  or  more  credible  witnesses, 
and  to  be  attested  by  the  same  witnesses,  or  by 
her  last  will  and  testament  in  writing,  or  any 
writing  in  the  nature  of  her  last  will  and  testa- 
ment, or  any  codicil  or  codicils  thereto,  to  be 
respectively^  signed,  published,  and  declared  by 
the  said  E.  H,  in  the  presence  of  three  or  more 
credible  vntnesses,  and  to  be  attested  in  her  pre- 
sence by  the  same  witnesses,  to  raise  any  sum 
or  sums  of  money,  not  exceeding  ^3000,  for  the 
benefit  of  any  person  or  persons,  by  charging  the 
same  on  all  or  any  of  the  hereditaments  mentioned 
or  comprised  in  the  said  indenture  of  the 
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I         \  : 


day:  of  January  last,  (being  part  of  the  heredity 
ments  hereby  released,    or  otherwise  assured,  or 
intended  so  to  be,)  and  that  for  securing  such 
money  with  interest  for  the  same,  at  any  rate  not 
exceeding  £5  per  cent,  per  annum,  it  i^all  or  may 
be  lawful  to  and  for  the  said  £•  H,  by  the  same 
deed  or  deeds,  instrument  or  instruments,  will  or 
wills,  codicil  or  codicils,  or  by  any  other  deed  or 
deeds,    instrument  or  instruments  in  writing,    or 
by  her  last  will  and  testament  in  writing,  or  any 
writing  in  the  nature  of  her  last  will  and  testt- 
';ment,   or   any   codicil   or  codicils   thereto,  to  be 
.    executed  and  attested   as  aforesaid,   to   limit  and 
appoint    the   hereditaments,  so  to  be   charged,  to 
any  person  or  persons   whomsoever,  for  any  term 
^r  terms » of  years,  whatsoever ;  so  as  the  estate  or 
States  to  be  limited  or   appointed    as    aforesaid, 
l^all  be   made  subject  to  redemption   on  payment 
alt  an    appointed  day  or  time,    days  or   times,  cS 
the    money    so  to    be  charged^  and    the   interest 
thereof,    by    the  person  or  persons  who  shall  be 
intitled  to  the    same    hereditaments  in    remainder 
or   reversion    immediately   expectant   on  the    ex- 
piration of  the  same  term  or  terms  of  years  respec- 
Power  for  c.  tively.     Provided  also^   and   it   is  hereby   furth^ 
with  •fie,(w«.  declared   and  agreed  by  and  between  the    parties 
to  these  presents,  that  subject  and  without  preju- 
dice to  the  said  power  of  leasing ;   and  also  sub- 
ject and  without  prejudice   to  the    power   hereby 
given  to  the   said    E.  H.  to   raise   any  sum   not 
exceeding  j?30()0  as  aforesaid ;  and   subject    and 
without  prejudice  to  the   term  of  years,   if   any, 
which  shall  be  limited  under  and  by  virtue  of  that 
power;    and   notwithstanding    any  other  of  the 
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estateSf  or  charges  hereby  limited  orcretfedl 
it  flfadl  or  inay  be  lawful  to  «nd  for  the  said  C  :  H. 
party  hereto,  by  any  deed  or  deeds,   iostrumeirti 
or  instruments  in  writing,  to  be  sealed  aiid^^  d^« 
Tcied  by  him  in  the  presence  of  two  *or  more 
credible  witnesses,  and  to  be  attested  by   the  same 
witnesses,    or    by    his    last    will  and  testament 
in  writing,    or  any    codicil  or    codicils   thereto, 
to  be   respectively     signed,   published,    and    de* 
daied  by  him  in  the  presence  of  three  or  mora 
credible  witnesses,    and    to  be    sfttosted    in  his 
presence  by  the  same    witnesses,    to  raise    any 
ram  or  sums  of  mon^  not  exceeding   jf  10,000, 
for  his  own  benefit,  or  the  benefit  of  any  oth^r 
person  or    persons,  by  charging  the  same  on  aU 
or  any  of  the   hereditaments,    herd>y     released, 
or  otherwise  assured,  or  intended  so  to  be :  and 
that  for  securing  such  money  with  interest    for 
the  same,  it  shall  and  may  be  lawful  for  the  said 
C*  H*  party  thereto,  by  die  same  deed  or  deeds, 
instrument  or  instruments,   will  or  wills,  codicil 
or  codicils,  cmt  by  any  other  deed  or  deeds,  instru- 
meat  or  instruments  in  writing,  or  by  his  last  will 
and  testament,  or  any  codicil  or  codicils  thereto, 
(to  be   executed    and  attested    as  aforesaid,)   to 
limit  and  appoint  the  hereditaments,    so    to  be 
diarged  by  him  the  said  C.  H.  party  hereto  as 
afinresaid,   to  any  person   or  persons  whomsoever 
for  any  term  or  number  of  years  whatsoever ;  so 
a^  the  estate  or  estates  to  be  Umited  or  created  by 
the  said  C.  H.   par^  hereto  as  aforesaid,  shall  be 
made  subject  to  redemption   on   paym^it  at  an 
appointed  day  or  time,  days    or    times,  of   the' 
mpney  and  interest  so  to  be  charged  by  the  said 
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C.  H.  party  hereto,   as  aforesaid^  by  the  penoir 

or  persons  who  shall  be  entitled  to  the  heredita- 

ments  to  be  comprised  in  the  same  term  or  temii 

respectively,  in   remainder  or  reversion,  immedi* 

ately  expectant  upon  the  expiration   of  the  same 

wkSe '  ^^  *^*  ^^'^  ^^  tenns  of  years     respectively.     Provided 

^  10,000  OaSi  further^  and  it  is  hereby  declared  and  agreed  by 

cd  bj  c  H.f *  ^^^  between  the  parties    to  these   presents,  that 

in  case  the  full  amount  of  the  said  sum  of  i  10,000 

shall   not  be  charged  by  the  said  C.    H.    partjr 

hereto,  under  the  power  hereby  given  or  reserved 

to  him  in  that  behalf,   then   subject  and  without 

prejudice  to   the  sakl  annuities,  and  the  several 

other    powers    hereinbefore    contained,    and    the 

estates    and    interests     which    shall     be    limited, 

charged,  or  created  under,  and  by   virtue  of  the 

same   powers;   but    notwithstanding,    any  of  the 

uses  hereinbefore   limited,     it    shall  or     may  -be 

lawful  to   and   for  the  said   M.  H,  either  in  the 

life-time  or  after  the  death  of  her  said  husband,' 

and   notwithstanding  her  coverture,  by  any  deed 

or  deeds,  instrument  or  instruments  in   writing, 

to  be  sealed  and  delivered  by  her  in  the  presence 

of  two  or  more  credible  witnesses,   and  to  be  at* 

tested  by  the  same  witnesses,  or  by  her  last  will 

and  testament  in  writing,   or  any   writing  in  the 

nature  of,  or   purporting  to  be  her  last  will  and 

testament,  or  any  codicil  or  codicils  thereto,  to  be 

respectively  signed,    published,    and   declared  by 

her  in   the  presence  of  three   or    more     credible 

witnesses,  and  to  be  attested  in  her  presence  by 

the'  same   witnesses,  and  either  for  her  own  benefit 

to dbarge       ^^  ^^^  benefit  of  any  person  or  persons  whomso* 

with  any  lum  ever,  to  chai^e  any  sum  or  sums  of  money  on  aft 


for  M.  H. 
(notwith- 
standing 
corwrture,) 


ti  toy  of  the  hereditaments  hereby    ifeleasied,  of 
othermse  assared  or  intended  so  to  be,  together 
with   interest  for  the  s^me,  from  dr  at  any  time' 
aftarthe  death  of  the  ssdd  C.  H,  party  hereto,  so^'Jl ^^^""^^ 
as  the  principal   sum    Or  sinns^  of  money  tor  bte 
<jiai]g[ed  by  the  said   M.  H.    shall    not    exceed 
^5,000,  or  together    with,   and  inclusive  of  the » mcludnig 
principal  money  to  be  charged  by  the  said  C  HiedbyC^tt^ 
pKtty  hereto,  shall  hot  exceed  the  ium  of  £lOiOOO,^l^f^ 
and  that  for  securing  the  money  to  be  charged  by 
the  said  M.  H.  as  aforesaid,-  with  interest  fdr  the 
mme,  it  shall  or  may  be  lawful  to  ahd  for  fhe  said 
M.  Bw  by  die  aame  deed  or  deeids,  instrument  of 
instrUtnents,   will   or   wills,   writing   ot   Miting.^*, 
cocycil  or  codicils,  or  by  any  other  deed  or  d^edil 
instrument  or  instruments  in  writing,  will  or  Willsr, 
irriting  or  writings,  or  codicil  oi'   codicils,  to  be 
cSieeuted  and  attested  as  aforesaid,'    to   limit  and 
aiqpoint   the  hereditaments    so   to  be    charged  by 
the  said  M.  H.  to  any  person  or  persons  whomso- 
ever for  any  term  or  terms  of  years  whatsoever ; 
so  as  the  estate  or  estates  to  be  limited  or' created 
by  the  said  M.  H.  as  aforesaid,  shall  be  redeemaf- 
ble  on  payment  at  an  appointed  day  or  time,  days 
or  times,   of    the  money  and  interest  so   to  be 
charged  by  the  said  M,  H.    as  aforesaid,  by  the 
pef9on  or    persons   who   shall  be  intitled    to  the 
heieditaments  to  be  comprised  in   the  same   term 
cr  terms  respectively,   in  remainder  or  reversion 
immediately    expectant    on     the     determination 
of  the   same  term  or    terms   respectively.     And  Recital  that 
WHEREAS  either  under  the  said  will  of  the   saiduti^to^ 
£.  H,  or  otherwise,  the  said  C.  H.  party  hereto  P^^®^ '^f*' 
ig  seised  or  intitled  in  equity  to  the  said  two  mes- for  3  Kves>. 
•uages,  and  two  yard  lands  and  toft  of  land  in  the 
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WITNEfiSITHy 

and  C.  H. 
covenants, 
that  he  yfiUl 
surrender 
the  same 
copjhokjiB, 


that  the  same 
may  he  re- 
granted  ta 
G.  S. 


and  till  such 
surrender  will 
stand  seised 
upon  the 
trusts  after 
declared. 


Declaration, 
that  when 
copyholds 
shall  he  grant- 
ed to  6.  S,, 
he  wiU  stand 
seoMd> 


s^id  parish  of  E.  .  jwhich  are  copyhold  and  held 
by  grant  from  the  Dean. and  Chapter  of  W^  for 
the  lives  of  J.  C.  the  said  C.  H.  of        ,  and  J,  W. 

Now  THIS  INDENTURE    ALSO  WITNESSETKv.and 

it  is  hereby  granted,  declared^  and  agreed,  anid 
the  said  C-  H.  party  hereto,  doth  hereby  fOT.jfjm- 
self,  his  he^s,  executorsy  and  admini^tr^tf^) 
covenant .  with .  the  said  G.  S.  Ifis  execiitQrs.j^4 
administrators,  ,  that r  he  th^  said  C.  H*.  j//^ 
hereto,  and  his,  trustees  sh^U  or  will  at  the  i^i 
court,  to  be  holden  fp^.  the  m^pr*  of ;  wl^icjh  tiff^ 
said  copyhold  messi)age^9 .  lands,,  and  premlf^esi .  j^io 
parcel,  eithier  in  person,  or  by  ^^omey,  surfqnckr 
into  the  hands  of  the  lord  or  Ipcds  of  tif^iffud 
manor,  according  to  th^  custom  pf  the  said  mw»^ 
the  said  two  copyhold  messu^es^  yard  landsi.  ifuad 
toft  of  land,  with  the  appyrtenances,  to  the  intent 
that  the  same  may  be  regran^ed  to  th^s^iid  G,  ^* 
and  his  heirs  for  the  lives  of.  the  said  J.  C,  :C!»:li» 
of  ,  and  J.  W,  to  be  held  by  copy  <kf  comt 

roll,  according  to  the  custom  of  the  same  maafN:, 
by  the  rents,  suits,  and  services  therefore  due 
and  of  right  accustomed,  to  be  paid.  A$id  that 
in  the  mean  time,  and  until  such  surrender  shall 
be  made,  he  the  said  C*  H.  party  hereto,  and 
his  trustees  shall  stand  and  be  seised^  or  possepsfid 
of,  or  intitled  to  the  same  copyhold  nxessys^e^i 
lands  and  premises,  with  the  appurtenances,^  upon 
the  trusts,  and  for  the  ends,  intents  and  purposes 
hereinafter  expressed  and  declared  of  and.  con* 
cerning  the  same.  And  it  is  hereby  declared  by 
and  between  the  parties  to  these  presents,  that 
when  and  as  soon  as  the  said  copyhold  messwUge^ 
lands,  and  premises,  shall  be  granted  to  the  said 
G.  S,  his  heirs  and  assigns,  the  said  Gv  S^  hiahcin 
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afid*ttsngiD9,  shall  sUnd  and  be  seised,  or  possessed 
bf^  or  intitled  to  the  same,   Upon  trust  for  such  iTpon  trust 
|ieisoo    or  persons,  for  sudi  estate  and  estates^  J^  sJ^ 
bad  i)r  such  ends^  intents,  and  purposes,  and  ia^JU*  **!S/^ 
such;  nlann^  and  form,  parts,   shares,  and  pro^^pomL 
^mtions;  as  the  said  C.   H.  party  hereto,  eithet 
dbsolutely,  or  with  or  without  power  of  levoca^ 
tkm^aiidnew  appointment,  by  any  deed  or  deeds^ 
imtraiUQnt  or  instruments,  in  writing,  under  his 
liBiid  and  seal,  to  be  attested  by  two  witnesses  or 
by  kis  kst  will  and  testament,  in  writing,  or  any 
liodicil  or  codicils  thereto^  to  be    severally  and 
lespectiively   signed,    published,    and  declared  by 
Aim  in  the  presence  of  two  or  more  credible  wit> 
aesiea,  and  to  be  attested  in   his  presence  by  the 
Mme  witnessed,  lAall  direct  or  appoint.    And  for  And  in  de- 
WBtkt  of .  such  direction  or  appointment,  and   in  pokrunemr 
lik^  rmean  time  and  until  the  same  shall  be  made, 

• 

and  take  effect,  and  subject  to  such  interests  as 
from  time  to  time  i^all  hare  been  directed  or 
uppmnted,   then    Upon  such,  trusts^   and  for  such  upon  tnutM 
«idSf    intents,    and  purposes  as   will  correspond tuhX^S^ 
with  the  uses,  trusts,  ends,  intents,  and  purposes,  ^^^t^^ 
Ipowers^   provisoes,    declarations,    and  agreements 
beteinbefore  limited,    expressed,  and  declared  of 
aOfl'  concerning  the  manors,  lands,   and   heredita* 
fofifkta  hereby  released,  or  otiierwise  assured   or 

lOJteQded    so    to    be.        AkD    it    is    hereby    FVB^ power  to  ap- 

TJbEa  PROVIDED,  declared,  and  agreed,  hy  abdP^^"®'' 
between  the  parties  to  these  presents,  that  in  case 
the  said  W.  W,  or  any  trustee,  who  for  the  time 
^eiag  shall  be  appointed  under  this  present  pro^ 
Vision  in  his  place,  shall  depart  this  life,  or  be 
desiious  of  being  dischttged  of  and  from  the  afore- 
said trusts,  or  shall  go  to  reside  beyond  seas,  car 

H    H    9 
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HiM  neglect  or  refuse  to  act  in  the  said  tnist9^ 
before  the  said  trusts  shall  be  fully  executed  and 
performed,  then  and  in  that  case,  and  as  soon  and 
as  often  as  the  same  shall  happen,   it  shaU  and 
.    may  be  lawful  to  and  for  the  said  C.  H.  party 
hereto,  his  executors  or  administrators,  to  nomi- 
nate any  fit  person   to  supply  the  place  of  At 
trustee   so   dying,   desiring  to  be  discharged,  or 
going  to  reside   beyond  seas,  or  refiising  or  neg- 
lecting to  act  as  aforesaid.     And  that  tmmediatdy 
after  every  such   appointment,  the  said  trust  es- 
tates  shall    be    conveyed,    surrendered,   assigned, 
and  transferred,  so  and  in  such  manner  that  i3m 
same  may  vest  in  such  new  trustee,  and  in  his 
heirs,  executors,  administrators,  and  assigns,  upon 
the    trusts    hereinbefore    expressed    and  declared 
of  and  concerning  the  same  respectively.      And 
that  every  such  new  trustee   shall  have  or   may 
exercise   the  same  powers,  privileges,  and'  autho- 
rities, as  if  he  had  been  appointed  a  trustee  by 
these  presents,  and  as  if  his  name  had  been  in* 
serted  in  these  presents,  instead  of  the  name  of 
Proviso  for     the  trustee  hereby  appointed.     And  it  is  hire* 
^J^l^^    BY    DECLARED  and  agreed,  by  and  between  lA 
the  parties  to  these  presents,  that  the  said  trustee 
hereby  nominated  and  appointed,  and  the  trustee 
to  be  appointed  in  pursuance  of  the  provision  hrt 
hereinbefore  contained,   and  the  heirs,  executory 
administrators,  and  assigns  of  such  trustee  for  the 
time  being,  shall  be  charged  and  chargeable  (mhf 
for  such  nK>ney  as  he  and  they  shall  actually  re* 
wive  by  virtue  of  the  trusts  hereby  reposed  in  him 
<«4md  them ;  and  shall  not  be  answerab^  or  account- 
able for  any  banker,   goldsmith,  broker,  or  other 
{uerson  or  persona  widi  whom  or  in  whose  hands 
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any  part  of  the  said  trust  money  shall  or  may  be 
deposited  or  lodged  for  sate  custody,  or  otherwise 
in  .the  execution  of  the  trusts  hereinbefore  con- 
tained, nor  for  any  other  misfortune,  loss,  or  dar 
ttiage  which  may  happen  in  the  execution  of  the 
aforesaid  trusts  or  in  relation  thereunto,  except 
the  same  shall  happen  by  or  through  his  or  their 
own  default  respectively  ;  and  that  in  case  of  any 
such  loss  or  damage  by  wilful  default,  the  same 
shall  be  answered  and  made  good  by  the  person 
or  persons  only  by  whose  default  the  same  loss  or 
damage  shall  happen  or  arise.  And  also  that  it 
shall  and  may  be  lawful  to  and  for  the  said  trustee, 
his  heirs,  executors,  administrators,  and  assigns^ 
by  and  out  of  the  money  which  shall  come  to  big 
or  their  hands  by  virtue  of  the  trusts  aforesaid,  to 
fetain  and  reimburse  to  and  for  himself  and  them* 
selves  respectively,  all  costs,  charges,  damages^ 
and  expences  which  he  and  they,  or  any  of  them, 
shall  or  may  suffer,  sustain,  expend  disburse,  be 
at,  or  be  put  unto,  in  or  about  the  execution  of 
the  aforesaid  trusts,  or  in  relation  thereunto. 
And  the  said  C.  H.  party  hereto,  doth  hereby  forCovcoantby 
himself,  his  heirs,  executors,  and  administrators,  farther  at- 
Ixnrenant  and  agree  to  and  with  the  said  G.  S.*"***^ 
his  heirs  and  assigns,  that  he  the  said  C.  H.  party 
hereto,  and  his  heirs,  and  all  persons  whosoever, 
lawfully  or  equitably  and  rightfully  claiming, 
or  to  claim,  any  estate,  right,  title,  trust,  charge, 
or  interest,  at  law  or  in  equity,  of,  in,  to,  out  of, 
or  upon  the  said  manors,  lands,  hereditaments, 
and  premises,  hereby  released,  or  otherwise  as- 
sured, or  intended  so  to  be,  or  any  of  them, 
or  any  part  thereof,  by,  from,  iiiider^  or  in  trust 
for  him  or  them,  shall  and  will,  from  time  to  time^ 
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and  at  all  times  hereafter  upon   every  reaaoo^k 
request,    and    at    the    costs  and   charges    in    all 
things  of  any  person  or  persons  intitled  to  any  bcr 
nefit  under  the  uses  or  trusts  hereinbefore  declared, 
make,  do,  acknowledge,  levy,  suffer^  icxecute,  and 
perfect,  or  cause  or  procure  to  be  made,  done,  ac- 
knowledged, levied,    suffered,  executed,  and  per- 
fected, all  such  further  and  other  lawfiil  and  leaf 
sonable  acts,  deeds,  devices,  conveyances,  and  as- 
surances ih  the  law  whatsoever,  either  by  fine  op* 
fines,   with    or    without    proclamations,    oomm(»i 
recovery  or  recoveries,  deed  or  deeds,  inroUed  or 
not  inrolled,  release,  confirm^ion,  or  pdier  aasui^ 
ances   whatsoever^   for  further^  better,    more  per- 
jfeotly,   lawfully,   and  absolutety  or    satisfactorify 
granting,  releasing,  confirming,  or  otherwise  assui^ 
ing   the  said   manors,    lands,  hereditaments,  an^ 
premises    hereby    released,    or  otherwise  assured, 
or  iptended  so  to  be,  and  every  part  and  parcel  of 
the    same,    with    their  and  every  of  their  rights, 
royalties,  members,   and    appurtenances,    to    the 
juses,  upon  the  trusts,   and  for  the  ends^    intent?; 
and  purposes,  and  under  and  subject  to  the  powers, 
jH*ovisoes,   declarations,    and    agreements    herein* 
before    limited,    expressed,   and   declared    of  and 
concerning  the  same,  or  as  near  thereto  as  may  be^ 
and  the  d^ths  of  parties,  tl^e  change  of  interests, 
and  c^her  intervening    circumstances  will  admit, 
and  according  to  the  true  intent  and  meaning  of 
these  presents,  a3  by  the  person  or  persons  by 
whom  such  request  shall  be  made,   or  his,   her,  or 
their  counsel  in  thie  law  shall  be  reasonably  devised, 
or  advised,  and  required,  and  tendered  to  be  madft 
done,  and  executed.     Jn  wiine9e^  &c. 
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^etweri/  Deed  /or  the  joint  Lives  c^f  the  Tenant  for  Ufe^ 

and  Tencutt  in  the  Writ  of  Entry. 

Husband  and  Wife  seised  in  Rif^kt  of  the  Wife  for  her 
14/^f  j^itt  in  the  Conveyance  to  the  Use  of  different  Person^ 
ms  Tenants  in  different  Writs  of  Entry ,  the  Lands  being 
pairtly  in  England,  and  partly  in  Wales :  and  Uses  are  declared 
in  Confirmation  of  the  Estate  for  Life^  &'c, 

THIS  INDENTURE  of  five  parts,  made  the 

day  of  4.6th  Geo.  III.  1806.     Be-Partiks. 

tWeek  a.  M.  of,  &c.  Esq.  and  E.  his  wife,  (for*- 
meriy  the  wife,  and  afterwards  the  widow  of  R.  D* 
of  B.  in  the  county  of  S,  gentleman,)  of  the  first 
part ;  W.  H.  D,  of,  &c.  Esq.  of  the  second  part ; 
S.  W.  of,  &c.  gentleman,  of  the  third  part ;  A.  B. 
of  the  fouYth  part;  and  C.  D.  of  the  fi^di  part. 
Whereas  the  said  A.  M.  and  E.  his  wife,  in  right  Recital  that 
of  the  said  E,  are  tenants  for  her  life  of  the  mes- ^e  (Ui  right 
suasres,     lands,     tenements,     and     hereditaments  °^  **^  ^1^ 

°.  .111  **^  tenanta 

hereinafter    described,     and    hereby    reie^sed^    orforKfe. 
oth^wise  assured  or  intended   so  to.be.     And^"^^^*^^' 

1  •  t    Tir     T¥      T>      .       1  n  -.xr  H.D.  IS  tenant 

w^HEREAs  the  said   W.  H.   U.  is  the  son  of  W*  in  tail. 

H.  D.  deceased,  who  was  the    nephew    of  the 

said  R.  Di  and  as  such  the  said  W.  H.  D.  party 

hereto,  is  tenant  in  tail  male  of  die  same  mes- 

suagesy  lands,  tenements,  and  hereditaments,  with 

the  appurtenances.  And  whereas  the  said  W.  H.  And  iirri^xf  a 

D.  party  ber^x),  is  also  the  great  nephew  and  heir  ^^™*'  ^'^^'' 
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i%atteiumt ,  at  law  of  the  said  R.  D.  And  whereas  the8ai4 
J?2  J^  W.  H.  p.  party  hereto,  is  desirous  of  suffering 
8ufienng  re-  two  or  more  comiqon  jecpveries  of  the  said  mes? 
suages,  lands,  tenements,  and  hereditaments,  with 
Tliattenanu  the  appurtenances;  And  at  the  instance,  imd 
agreed  to  upon  the  request  of  the  said  W.  H.  D.  party 
join  in  con-     hereto,  the  said  A.  M.  and  E.  his  wife  have  airreed 

Teyanoe.  ...  ^      , 

to  join  in  the   conveyance  hereinafter  contained, 

for  the  purpose  of  enabling  the  said  W.   H.  D. 

party  h^eto,  to  suffer   the  «ame  recoveries  with 

WiTKEMRTu  effect.  Now  THIS  indenture  witnesseth,  that, 

uiat  for  bar- 

rirugr  estates-   for  docking,  barring,   and    destroying    a)}    estates 

^  tail  of  and  in   the    messuages,  fbrms^  lands,  and 

hereditaments  hereinafter  described,  and  hereby 
released,  or  otherwise  assured,  or  intended  so  to 
be,  and  all  ^versions  and  remainders  expectant 
or  depending  on  tlie  same  estates-tai^  and  aB 
conditions  and   collateral  limitations    gnuexed  to 

Axidfor        the  same  estates-tail ;  and  also  in  con^deratioi)  of 

sideration.  ten  shillings,  of  lawful  money,  current  in  Great 
Britain,  to  each  of  diem  the  said  A.  M.  and  E.  his 
wife,  a^d  W.  H.  D.  party  hereto,  well  and  truly 
paid  by  the  said  S.  W.  immediately  before  the  exe- 
cution of  these  presents,  (the  receipts  whereof  are 

'^^^  hereby  acknowledged,)  The  said  A.  M.  and  E. 
his  wife,  at  the  instance  and  request  of  the  -said 
W.  H.  D.  party  hereto,  testified  by  hi$  execut- 

^t^ba  ^^  these  presents ;  and  also  the  said  W.  H.  D. 
party  hereto,  according  to  their  several  and  re- 
spective estates  and  interests,  have^  and  .es^ch  and 

releaae^  &c  every  of  them  halh  bargained,  sold,  and  released, 
And  by  these  presents  do  and  each  and  every  of 

to  S.  w.  them  doth  bargain,  sell,  and  release  unto  the  said  S. 
W.  and  his  assigns,   (in  the  actual  possession  of 
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tke  said  S.  W.  now  beinir,  in  virtue  of  a  bargain  and(«feww»  to 
sale  thereof  noiade  to  him  by  the  said  A.  M.  and  E.ycw.) 
kis  wife,  and  W.  H.  D.  party  hereto,  in  considera- 
tion of  five  shillings,  paid  to  each  of  them  by  the 
said  S.  W,  by  indenture  bearing  date  on  the  day 
next  before  the  day  of  the  date,  and  executed  be- 
fore the  execution  of  these  presents,  for  one  whole 
year,  to  be  computed  from  the  day   next  before 
the  day  of  the  date  of  the  same  indenture  of  bar-    ^ 
gain  and  sale,  and  by  force  of  the  statute  made 
for  transferring    uses   into  possession);  All,  &c.Pascsu, 
[premises  in  the  counties  of  S.  and  jP.]     And  all  ^alwl^ 
houses,  &€.  [general  words  for  farms'] ;  And  the 
reversion,  &c.     To  have   and  to  hold  the  said  Habendum 
messuages,  farms,  lands,  hereditaments,  and  all  and  the  joint  lives 
singular  other  the    premises   hereby   released,    or^?^'^^ 
Otherwise  assured)  or  intended  so  to  be,  and  every  tenant  in  th^ 
part  and  parcel  of  the  same,  with  their  and  every  ^ 
of  their  rights,  members,  and  appurtenances,  unto 
the  said  S.  W.  and  his  assigns,  for  and  during  the 
joint  natural  lives  of  the  said  £.  M.  and  S.  W,  ne- 
vertheless To  the  uses  hereinafter  declared  of  and 
concerning  the  same  messuages,  farms,  lands,  and 
hereditaments    respectively,     with    the    appurte- 
nances, (that  is  to  say)  As  to,  for,  and  concerningAs  to  lands  fa 
aU  such  and  so  many,  and  such  parts  of  the  same^"*^' 
messuages,  farms,  lands,  and  hereditaments,  with 
the  appurtenances  as  are  situate  in  the  said  county 
of  S.     To  the  use  of  the  said  S.  W.  and  his  as- To  the  use  of 
signs,  for  and  during  the  term  of  the  joint  natural^j^igj^ 
lives  of  the  said  £.  M.  and  S.  W,  and  for  the  in- 
tents,  and    purposes    hereinafter    expressed    and 
declared  of  and  concerning  his  estate  ;    And  as  to.  And  as  to 
for,  and  concerning  all  5uch,  and  90  many  and^«^«^-^ 
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i%at  tenant ,  at  law  of  the  said  R.  D.  And  whereas  the  said 
Sroiwof*^  W.  H.  p.  party  hereto,  is  desirous  of  suffering 
suffexing  re-  jwo  or  more  comiqon  j'ecpveries  of  the  said  uieSf 
suages,  lands,  tenements,  and  hereditaments,  with 
Tliattenanu  the  appurtenauces ;  And  at  the  instance,  and 
agreed  to  upon  the  request  of  the  said  W.  H.  D.  party 
join  in  con-     hereto,  the  said  A.M.  and  E.  his  wife  have  agreed 

Teyanoe.  ...  ^ 

to  join  in  the   conveyance  hereinafter  contained, 

for  the  purpose  of  enabling  the  said  W.   H.  D. 

party  h^eto,  to  suffer   the  «ame  recoveries   with 

Sa^f  **h^"  effect.  Now  this  indenture  witnesseth,  that, 

ring  estates-   for  docking,  barring,   and    destroying    a)}    estates 

^     *        tail  of  and  in   the    messuages,  fbrms^  lands,  and 

hereditaments    hereinafter   described,  and    hereby 

released,  or  otherwise  assured,  or  intended  so  to 

be,   and  all  ^versions  apd  remainders  expectant 

or  depending    on  die   same  estates-tail^    and  aU 

conditions  and   collateral  limitations    annexed  to 

•^d  ^0^         the  same  estates-tail ;  and  also  in  consideration  of 

sideration.      ten  shillings,  of  lawful  money,  current  in  Great 

Britain,  to  each  of  tliem  the  said  A.  M.  and  .£.  his 

wife,  a^d  W.  H.  D.  party  hereto,  well  and  .truly 

paid  by  the  said  S.  W.  immediately  before  the  exe- 

cution  of  these  presents,  (the  receipts  whereof  are 

^^^^^    hereby  acknowledged,)    The  said  A.  M.  and  E. 

his  wife,  at  the  instance  and  request  of  the  said 

W.  H.  D.  party  hereto,  testified  by  his  execut- 

^t^6ia     i'^  ^hese  presents;  and  also  the  said  W.  H.  D. 

party  hereto,  according  to  their  several  and  re- 
spective estates  and  interests,  have^  and  .ea^ch  and 
release^  &c  every  of  them  hath  bargained,  sold,  and  released, 
And  by  these  presents  do  and  each  and  every  of 
to  S.  w.  them  doth  bargain,  sell,  and  release  unto  the  ^d  S. 
W.  and  his  assigns,   (in  the  actual  possession  of 
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tke  said  S.  W.  now  being,  in  virtue  of  a  bargain  and (««&»««  to 
sale  thereof  made  to  him  by  the  said  A.  M.  and  E.ycw.) 
his  wife,  and  W.  H.  D.  party  hereto,  in  considera- 
tion of  five  shillings,  paid  to  each  of  them  by  the 
said  S.  W,  by  indenture  bearing  date  on  the  day 
next  before  the  day  of  the  date,  and  executed  be- 
fore the  execution  of  these  presents,  for  one  whole 
year,  to  be  computed  from  the  day   next  before 
the  day  of  the  date  of  the  same  indenture  of  bar-    ^ 
gain  and  sale,  and  by  force  of  the  statute  made 
for  transferring    uses   into  possession);  All,  &c.Pascsu, 
[premises  in  the  counties  of  S.  and  F.']     And  all^j^lj^^ 
houses,  &€.  [general  words  for  farms'] ;  And  the     ' 
reversion,  &g.     To  have   and  to  hold  the  said  Habendum 
messuages,  farms,  lands,  hereditaments,  and  all  and  the  joint  tives 
singular  other  the    premises    hereby   released,    or  oi  cestui  gu£ 
Otherwise  assured,  or  intended  so  to  be,  and  every  tenant  in  tfa^ 
part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  unto 
the  said  S.  W.  and  his  assigns,  for  and  during  the 
joint  natural  Uves  of  the  said  £.  M.  and  S.  W,  ne- 
vertheless To  the  uses  hereinafter  declared  not  and 
concerning  the  same  messuages,  farms,  lands,  and 
hereditaments    respectively,     with    the    appurte- 
nances, (that  is  to  say)  As  to,  for,  and  concerningAs  to  lands  fa 
all  such  and  so  many,  and  such  parts  of  the  same  ^"'^ 
messuages,  farms,  lands,  and  hereditaments,  with 
the  appurtenances  as  are  situate  in  the  said  county 
of  S.     To  the  use  of  the  said  S.  W.  and  his  as- To  the  use  of 
signs,  for  and  during  the  term  of  the  joint  natural^^^^^*^^ 
lives  of  the  said  £.  M.  and  S.  W,  and  for  the  in- 
tents,  and    purposes     hereinafter    expressed     and 
declared  of  and  concerning  his  estate  ;    And  as  to.  And  as  to 
for,  and  concerning  all  such,  and  so  many  and^^^^-^ 
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pasture  for  all  manner  of  cattle,  with  the  apput* 

tenances  in  M.  G«  and  parish  of  M.  G.     Or  each 

of  them  the  said  S.   W.  and  A.  B.  respectively, 

shall  permit  the  said  CD.  to  demand  the  same 

messuages,  farms,    lands,    and    hereditaments  re^ 

spectively,  by  such  other  apt)  good,  sufficient,  and 

proper  names,   number  of   messuages  and  acres, 

quantities,    qualities,    and    other    descriptions   as- 

shall  be  deemed  necessary,  proper,  sufficient,  and 

Vodeof        requisite  to  comprise  the  same.     And  that  each 

fcthrecove-    of  them  the  said  S.  W.  and  A.  B.  respectivdy 

^mprescnb-  ^j^^j  j^^  j^j^  ^^^^  person,  or  by  his  attorney  orat- 

tornies  lawfully  authorised  in  that  behalf,  appear 
to  the  same  writ  or  writs,  and  vouch  to  warranty 
the  said  W.  H.  D.  party  hereto.  And  that  the 
said  W.  H.  D.  party  hereto,  shall  in  his  own 
person,  or  by  his  attorney  or  attornies  lawfully 
authorised  in  that  behalf,  appear  gratis,  and  freely 
enter  into  the  warranty  of  each  of  them  the  said 
S.  W.  and  A.  B.  respectively;  and  taking  the 
same  upon  himself,  vouch  over  to  warranty  the 
common  vouchee  for  the  time  being,  of  each  of 
the  said  courts  respectively.  And  he  shall  appear 
gratis,  and  freely  enter  into  the  warranty  of  the 
said  W.  IJ.  D.  party  hereto;  and  after  imparlance 
make  default.  So  that  judgment^  may  be  given 
upon  each  of  the  said  writs  respectively  for  ther 
said  C.  D.  or  other  demandant  or  demandants,  to 
recover  all  and  singular  the  said  messuages,  farms, 
lands,  and  hereditaments  to  be  demanded  by  the 
same  writ  respectively,  and  every  i>art  and  pared 
of  the  same,  with  the  appurtenances,  by  such 
names,  quantities,  qualities,  and  other  descriptions 
as  aforesaid,  against  the  tenant  in  the  same  writ ; 
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and  for  the  tenant  in  the  same  writ  to  recover  in 
value  against  the   said  W.  H.  D.   party  hereto  ; 
and  for  him  to  recover  in  value  against  the  com- 
mon vouchee  of  the  court  in  which  the  said  writ 
shall  be   returnable,    as    is    usual  in  sUch  cases. 
^nd  that  upon  all  and  every  recovery  and  reco- 
veries to  be  suffered  as  aforesaid,   execution  may 
be  sued  and  prosecuted  by,  and  seisin  had,  taken, 
atid;  delivered  unto  the  said  C.    D,    or  other  de- 
mandant or  demandants,  accordingly.     And  that 
every  other  act   or    thing    needful,    requisite,    or 
proper,  to  be  executed  for  the  purpose  of  suffer- 
ing and  perfecting  a  common  recovery  or  recove- 
ries of  the  messuages,  farms,  lands,  and  heredita- 
ments in  each  of  the  same  counties  respectively,   ' 
with  double,  treble,  or  other  voucher,  to  dock  the  to  bar  the 
estate-tail  of  the  said  W.  H.  C,  party  hereto,  of^^*"""^ 
and  in  the  same  messuages,  farms,  lands,  and  here- 
ditaments, and  all  reversions  and  remainders  over 
and  expectant  upon  the  same  estate-tail,   may  be 
made,   done,    and    executed.     And    by    way    ofj^^^re- 
direction  and  declaration,  and  not  of  covenant,  it'coveries  ^aSi 
is   hereby  granted,    declared,  and  agreed,  by  and 
between  the  said  parties  to  these  presents  as  far 
as    they    respectively    are    interested,     and     they 
hereby  for  themselves  severally  and   respectively, 
and  for  their  several  and  respective  heirs,  execu- 
tCMPs,  and  administrators,  consent  and  agree  accord- 
ing to  their  respective  estates,  rights,  and  interests 
in  the  premises,  that  each  of  the  recoveries  here* 
by  agreed  to  be    suffered    shall   be    suffered  and 
perfected    with    all    possible   dispatch ;   and   that  and  that  th^ 
the  parties  respectively,  and  their  respective  heirs,  J?^^^^^^ 
on  their   respective  parts,   will  use  their  utmost  ^e  eam?. 
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epdeavouTB.  to  give  effeet'  to  the  same  tecx>re!rj4 

and  als6  to.  these  presents,  feiiid  the  grant,^  releatey 

and    confirmation,    or    other    assurance    hereby 

Decla^a-     made.     Akd  it  is  hereby  further  dirsct- 

recovenes,      ED,  declared,  and   agreed    by    and   between    alt 

the  i^aid  parties   to   these  presents  as  far  as  thtf 

respectively  have  any    righti    title,:  or  interest  inr 

the  premises,    that  immediately    upon    and  after" 

judgment  obtained  and  seisin  had  and  takea  u]Km 

each  such  recovery,  as  aforesaid,  the  recovery ,.  !aQ^ 

as  aforesaid,  or  in  any  other  u^nner,  ot  at  ;<tny 

other  time  or  times,  to  be  su£fei^ ;  and  also  the 

and  the  lease  said  bargain  and  sale,  for   a  year,  bearing  dale  oo 

Md^therare-   ^^  ^^Y  ^^^^  before  the  day  of  the  date  of  theses 

S'a"SP'^^"*«  ♦  ""^  "^^  ^^^  presents  and  the  assunoce 
&c  hereby  made,  and  all  and  every  other  fine  and  fiilc% 

"  recovery    and  recoveries,    and    other    assurancoa 

whatsoever  at  any  time  or  times  heretofore,  and  to 
be  at  any  time,  and  from  time  to  time  hereafter^ 
had,  made,  done,  levied,  suffered,  executed,  and 
perfected,  of  or  concerning  all  or  any  part  oC 
the  said  messuages,  farms,  lands,  and  beredilaF- 
ments,  hereby  released,  or  otherwise  assured)  w 
intended  so  to  be,  either  by  themselves  solely  and 
alone,  or  jointly  and  together  with  any  oth^  lands, 
tenements,  or  hereditaments,  by  and  betwe«a  all 
and  every,  or  any  or  either  of  the  persons  who  are 
parties  to  these  presents,  or  to  which  they  or  any 
or  either  of  them  is  or  are,  or  shall  or  may  be 
parties  or  privies,  or  a  party  or  privy,  shall  as  to 
all  the  said  parties  to  these  presents  respectively, 
as  fer  as  they  respectively  can  lawfully  or  righl* 
fully  direct  the  uses  of  the  same  fine  or  fines,  conn 
mon  recoverv  or  recoveriesj  and  other  assurances, 
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be  and  enure,  and  be  adjudged,  expounded,  deemed,  shall  enure, 
decreed,   and    taken    to  be   and   enure,  and  that 
the  same  is  and  are,  and  was  and  were  meant  and 
intended,  and  is  and  are  hereby  directed  and  de- 
clared to  be  and  enure ;  and  also  that  the  person  ^^^  that  per- 

»    .  son  shall 

or  persons  to  whom  the  said  fine  or  fines,  common  stand  seised, 

recovery    or     recoveries,     and    other    assvrances 

respectively  have  or  hath  been,  or  shall  or  may  be 

levied,  sujQTered,  made  and  executed,  shaU  stated, 

aii4  ^^  seise^  as  iOj  for,  and  concerning  ihe  said^^'^  . .  i 

agyessuageS)  farms,  lands,  and  hereditaments  hergfiy^y^ 

by  released,  or  otherwise  assured  or  intended  so 

to  be,  and  every  part  and  parcel  of  the  samey  with    ' 

their  and   every  of  their  rights,  members,  and  ap* 

purtenances ;  To  the  uses^  upon  the  trusts,  and  for 

the  ends,  intents,  and  purposes  hereinafter  limited^ 

expressed,  and    declared    of  and  concerning   the 

same  messuages,  farms,  lands^  and  hereditaments, 

(that  is  to  say)  To  the  use  of  the  said  E.  M*  and  J^  J^^*^^ 

her  assigns,  for  and  during  the  term  of  her  natu- life,  duria; 

ral  life,   by  way  of  restoration  and  confirmation  of  ^jonfimJation 

her  estate  for  life   in  the  same  messuages,  farms,  ^^^^^^ 

lands,  and  hereditaments  With  the  appurtenances,  of  sJl  pcmen 

and  also  of  all  powers  and  privileges,   if  any,  an-  thereto. 

nexed  or  belonging  to  the  same  estate  for  life  of 

the  said  E.  M.     And  from  and  after  the  determi- R^°^"^^'* 

nation  of  the  estate  of  the  said  E.  M.  for  her  life^ 

and  in  the  mean  time  subject  thereto,  and  to  the 

said   powers   and   privileges ;     To  the  tise  of  such  To  uses  ta^ 

person  or  persons  for  such  estate  or  estates,  &c.  S^er.^ 

fthe  usual  form    to    prevent   a    title    of  dower  J  • 

And  to,  for,  and  upon  no  other  use,  trust,  intent  or 

purpose  whatsoever.     In  witnessy  &c. 
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Cse$  for  Confirmaiion  qfjbrmer  Assurances. 

To  THE  USB       To  THE  USE,  intent,  and  purpose  to  confirm  and 
loccmfim^  'give  effect  to  the  several  indenture  hereinbefore 
|Hriordteds;  recited,  according  to   the  effect,  true  intent,  and 
meaning  of  the  same  indentures  respectively;  and 
particularly    in  particular  To  the  uses,  upon  the  trusts,  and  for 
inarrii^       ^^  ends,  intents  and  purposes  limited,  expressed, 
•ettkment     ^^  declared,  of  and  concerning  the  same  towns^ 
lands,   tithes,    and   hereditaments    in  and  by  the 
daid  hereinbiefore  in  part  recited  indenture  of  re- 
lease,  or  marriage  settlement,   bearing  date  on  or 
about  the  12th  day  of  February,  in  the  year  1811 : 
Sulgectto      Subject  nevertheless   to    the     prior  estates,  liens, 
prior  «^*w» charges,  and    incumbrances,     then    affecting   the 
said  towns,    lands,    tithes,   and  hereditaments  re- 
and  giving     spectively ;    Nevertheless,    and    as    it  was  the  in- 
Stenn^  ^tention   of  the    parties    to  the  same  indenture  of 
yeara  release,  80  it  is  hereby  declared  and  agreed  by  and 

between  the  parties  to  these  presents,  as  far  as 
they  respectively  are  interested,  and  as  far  as  they 
respectively  lawfully  may  or  can,  that  the  said 
term  of  400  years,  limited  or  created  in  and  by 
the  said  last  mentioned  indenture  of  release  and 
marriage  settlement,  shall  have  precedence  of, 
and  take  effect  prior  to  the  other  estates  and  in- 
terests limited  or  created  in  and  by  that  indenture.  ^ 
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Uses  and  Provisions  Jbr  confirming  an  Annuity f  and  so  as 
to  continue  it  m  Equity  though  it  should  be  extinguished 
at  Law* 

After  uses  for  joint  appointment.     And  in  de- 
fiiult,  &c.      Then  to  the  other  uses  and  for  the 
other  purposes  hereinafter  limited   and    declared, 
that  is  to  say,  To  the  tise^  intent,  and  purpose,  to  To  the  use 
restore  and  confirm  the  right  of  the  said  G.  W.  to  confirm  a 
and  her  assigns  to  have,  receive,  and  take,  the  said  r^nt-^^harge, 
annuity,    or  yearly  rent-charge    of  £200,  out  of 
the  said  hereby,  or  hereby  intended  to  be  released, 
or  otherwise  assured,  moiety  or  half  part,  of  and 
in  the  lands  and  hereditaments  hereinbefore  men- 
tioned or  described,  and  of  and  in  their  and  every 
of  their   rights,    members  and  appurtenances   in 
common  with  the  other  hereditaments  which  are 
liable  to,  or  chargeable  with,  the  payment  of  the 
same  annuity  or  yearly  rent-charge ;  and  to  restore  and  the 
and  confirm  all  powers  and  remedies   by  distress  ^^^ 
and  entry,  and  the  trusts  of  all   terms  of  years,  same, 
which  were  respectively  created  for  securing  and 
enforcing  the   payment  of    the    said  annuity  or 
yearly   rent-charge   of  ^900 ;   to  the  intent,  and 
so   that  the  same  annuity  or  yearly  rent-charge 
may  be  payable  or    paid,    recovered  or   recover- 
able, in  the  same  or  the   like  manner  as  if  these 
presents  had  not  been  made  or  executed,  or  the 

VOL.    I.  II 
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recovery  hereby    agreed    to    be  suffered   had  not 

4weta  ^^    been   suffered.     And  subject  to   the   payment  of 

the  said  annuity    or  yearly   rent-charge  of  «^S00, 

and  the  powers   and  yemedies  for  recovering  and 

Totheuseof  enforcinff  the  payment  of  the  same,  To  the  use  of 

W  W  in  fee.  o  i    •/ 

the  said  W.   W.    his   heirs  and  assigns  for  ever* 

And  to  no  other  use,   and  upon   no  other  trusty 

nor  for  any  other  end,  intent,  or  purpose  whatso- 
Agrkement  ev^er^     Ajjp  ^[^^  g^jd  j.  \\r^  and  W.  W.  do  hereby 

that  the  pre-  "^ 

•ent  deed  and  direct  and  declare,  consent  and  agree,  that  nothing 

^  ^extmguiah  ^^^^^"^^  in  these  presents,  or  in  the  recovery 
the  rent-  hereby  agreed  to  be  suffered,  is  meant  or  intended 
to  extinguish  the  said  annuity  or  yearly  rent^ 
charge  of  .£200,  or  any  part  thereof,  or  any  of  die 
powers  cm:  remedies  for  recovering  or  enforcing 
the  payment  of  the  same,  or  to  exonerate  any  of 
the  lands  and  hereditaments  which,  at  the  time, 
of  the  execution  of  these  presents^  are,  or  were, 
charged  or  chargeable  with  the  payment  thereof. 
^d  that  the   ^;j^    further,    that,    notwithstanding   any  extiB-* 

rent-charge  "^  i 

diaSi  subsist  guishment  at  law  of  the  said  annuity  or  yearly 
th^h  ex-  rent-charge,  the  same  shall  subsist  in  equity,  ift 
Unguished  at  the  same  or  the  like  manner,  and  with  the  same 
or  the  like  powers  and  remedies,  and  chaiged.  or 
chargeable  on  the  same  lands  and  hereditaments ; 
and  be  raised  or  raisable  under  the  trusts  of  the 
term  or  terms  for  years,  or  other  estate  or  estates 
created  for  securing  the  said  annuity  or  yearfy 
rent-charge,  as  if  the  said  annuity  or  yearly  r^nt- 
charge  had  not  been  so  extinguished,  any  law  or 
usage  to  the  contrary  in  any  wise  notwithstanding- 
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FORM  XIV. 


Uwutation  of  Uses^  adapted  to  the  Circumstancet  of  a  Rec<h 
very  suffered  by  two  Persons;  one  having  the  Free^ 
hoidy  and  the  other  a  remote  Estate^taiL 

To  THE  USE  of  the  said  M.  G.   B,  and  his  as-To  the  uss 
signs,  for  and  during  the  term  of  his  natural  hfe;®^^Jjg^j^'j^ 
for  the  purpose   of  restoring   and   confirming,   or  «>nfi™atioir 
giving  effect  to  the  said  estate  for  hfe  of  the  said  and  all  powers 
M.  G.  B,  and  all  powers  and   privileges  annexed  ^^^ 
to  that  estate.    And  to  the  use,  intent,  and  purpose,  And  to  con- 
to   confirm  and  establish   all  oth^r   the  uses  and^,^®^^ 

estates  pnor 

estates,  which  were  limited    by   the   hereinbefore  to  the  esute- 
ID  part  recited  last  will  ,and  testament  of  the  said     ' 
M.  B,  prior  to  the  estate-tail  thereby  limited  to 
the  said  W.  B.  party  hereto,  and  the  heirs  male  of 
his  body  lawfully  begotten  ;  and  also  to  restore  and  and  an  pow- 
estabUsh   all  powers  and  authorities,  which  were^^*^ 
by   virtue   of   die   same    last  will  and  testament 
annexed  to   such   prior  uses,    or    exerciseable  in 
respect  thereof,  or  during  the  continuance  of  the 
same  uses  and   estates,  so  being  prior  to  the  said 
estate-tail  of  the  said  W.  B.  party  hereto.     And^«»«^^/ 
from   and  immediately  after  the  determination  of 
the  several   uses  and  estates  hereinbefore  limited 
and   declared,  restored    or  confirmed,  and  in  the 
mean  time  subject  thereto,    and  to  such  powers 
and  privil^es  as   aforesaid,    and    the  estates  and 
interests  to  be  made  or  limited  in  pursuance  or 

I  I  S 
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in  exercise  of  all  or  any  of  the  same  powers  and 
As  to  part  of  authorities ;   then,  As  to  the  said  farm,  lands  and 
"hereditaments  called  B,  otherwise  Great  B. ;    and 
also  the  said  farm,  lands,  and  hereditaments  called 
M. ;  and  also  as  to  the  said  tithes  and  tenths  of  the 
same  farms,  lands,  and  hereditaments  respectively ; 
and  also  as  to  the  said  farm  and  lands  called  M, 
and  hereinbefore    described   to  be  in   the  occu- 
pation  of  the  said  W.   H,  with   their  respective 
To  the  ute  of  rights,  members,  and  appurtenances.  To  the  use  of 
^^'y^^^'    the  said  V.  W.  V.  and  T.  S,  their  executors,  ad- 
^M  decease  ministrators,  and  assigns,   for  and  during  the  filll 
term  or  time  of  500  years,  to  be  computed  fixmi 
the  day  of  the  decease  of  the  said  M.  G.  B. ;  ttocl 
thence  next  ensuing  and  fully  to  be  complete  and 
ended,  without  impeachment  of  or  fcur  any  mao^ 
ner  of  waste ;   nevertheless  upon  the   trusts,  and 
for  the  ends,  intents,  and  purposes,  and  subject  to 
the  provisoes,  declarations  and  agreements  keieiii- 
after  expressed  and  declared  of  and  concerning  the 
And  as  to  the  same  term.     And  as  to,  for,  and  concerning  all  die 
lands,  said  manors,  messuages,  farms,  lands,  tenements, 

and    hereditaments     hereby      released,    &c.  and 
every  part  and  parcel  of  the  same,  with  their  and 
every  of  their  rights,  members,  and  appurtenances^ 
other  than  and  except  the  said  farms,  land,  tithes, 
and  hereditaments,  comprised  in  the  said  term  of 
and  after  the  500  years  hereby  limited  or  created ;  And  fifom 
todL^com-^^  and  after  the  expiration  or   other  sooner  determi* 
prised  therein,  nation  of  the  same  term,  and  in   the  mean  time 
subject  thereto,  and  to  the  trusts  hereby  declared 
thereof,  then  also  as  to^  for,  and  concerning  the 
farms,  lands,  tithes,  and   hereditaments  comprised 
in  the  said  terms  of  500  years  with  their  and  eveqF 
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of  their  rights,  members  and   appurtenances,   To  To  the  use  of 

the  use  of  the  said  W,  B.  party  hereto,   his  heirs  ^•^•"* 

and  assigns  for  ever.     And  to,  for,   and  upon  no 

other  use,  trust,  end,   intent  or  purpose  whatso-. 

ever.     And    it    is    hereby    declared    and^'^LA^-, 

,  -  TiON  that  the 

agreed  by  and  between  the  parties  to  these  pre-  term  of  500 
sents,  as  far  as  they  respectively  are  interested,  that  JJ^^^  ^' 
the  said  farms,  lands,   tithes,  and  hereditaments, 
hereby  limited  to  the  use  of  the  said  V.  W.  V. 
and  T.  S,  their  executors^  administrators,  and  as- 
signs, for  the  said  term  of  ,500  years  as  aforesaid, 
are  so  limited  to  them,  upon   trust  that  they  the^P^"^Jf 
said  V,  W.  V.  and  T.  S,  or  the  survivor  of  them,  for  m.  G.  B. 
or  the  executors   or  administrators   of  such  sur- 
vivor, do  and  shall,  as  soon  as  conveniently  may 
be  after  the  decease  of  the  said  M.  G.  B,  or  in  his 
life-time,  either  by  selling  or    mortgaging  all  or 
any  part  of  the  farms,  lands,  tithes,  and  heredita- 
ments, comprised  in  the  said  term  of  500  years, 
for  all  or  any  part  of  the  same  term  ;  or  by,   with, 
and  out  of  the  rents  and  profits  of  the  same  farms, 
lands,  tithes,   and  hereditaments ;    or  by  making 
entries  thereon,  and  taking  the  rents  and  profits 
thereof;   or  by  all  and  every  or  any  one  or  more  of 
the  said  ways  and  means,  or  by  any  other  lawful 
and  reasonable  ways   and  means  whatsoever,  levy 
and  raise  the  sum  of  sf  10,000,  and  interest  for 
that  sum,  from  the  day  of  the  decease  of  the  said 
M.  G.  B.  at  and  after  the  rate  of  £5  for  £l00, 
by  the  year,  until  payment  ther^f.     And  do  and 
shall  stand  and  be  possessed  of  the  isame  sum  of 
«£  10,000,  and  the  interest  thereof.   Upon  trust  for 
the  said  M.  G.  B,    his  executors,  administrators, 
and  assigns,  as  part  of  his  personal  estate.    Pro- proriioftr 
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oefser  of  the  vided  always^  and  it  i^  hereby  declared  and  agreed 
by  and  between  all  the  parties  to  these  presents, 
that  when  and  as  soon  as  all  the  trusts  herein- 
before declared  of  and  concerning  the  said  terra 
of  500  years  shall  in  all  respects  be  fully  performed 
and  satisfied,  and  the  said  V.  W.  V.  and  T.  S, 
^  and  each  of  thera,  their  and  each  of  their  execu- 
tors, administrators  and  assigns  shall  be  fully 
reimbursed  and  satisfied  all  costs,  charges,  and 
expences,  if  any,  to  be  occasioned  by,  or  relating 
to  the  trusts  hereby  reposed  in  him  and  them  as 
aforesaid,  the  said  term  of  500  years,  as  to  such 
and  so  many  and  such  parts  of  the  said  farms^  lands, 
tithes,  and  hereditaments  comprised  therein  as 
shall  not  be  sold  or  mortgaged  for  the  purposes 
aforesaid,  shall  cease  and  be  void,  to  all  intents 
and  purposes  whatsoever  ;  and  as  to  such  and  so 
many  and  such  parts  of  the  same  farms,  lands, 
tithes,  and  hereditaments  as  shall  have  been 
mortgaged  for  the  purposes  aforesaid,  the  same 
term  shall,  subject  to  such  mortgage  or  mortgs^, 
attend,  wait  upon,  and  go  along  with,  the  rever- 
sion, freehold,  and  inheritance  of  the  farms,  lands, 
tithes,  and  hereditaments,  to  be  comprised  in 
the  same  mortgage  or  mortgages  respectively. 
That  if  the  Provided  also,  and  it  is  hereby  further  declared 
in  the  lifetime  and  agreed  by  and  between  the  parties  to  these 
he^^^^  presents,  as  far  as  they  respectively  are  interested, 
down  the  in-  that  if  the  Said  sum  of  ^10,000,  or  any  part 
his  life.  "™^  of  the  same,  shall  be  raised  in  the  life-time  of  die 
said  M.  G.  B,  he  the  said  M.  G.  B.  shall  fix>m 
time  to  time  keep  down,  discharge,  and  pay,  all 
the  interest  which  shall  accrue  or  become  due  in 
his  life-time,  for  the  same  sum,  or  such  part  or 
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parts  thereof  as  shall  be  raised  as  aforesaid.     Pro- That  no  sale 
vided  also,  and  it  is   hereby  further  declared  and^jtjjgiif™^ 
agreed  by  and  between   the  parties   to  these  pre-^^^-^-*- 
sents,  as    far  as  they  respectively  are  interested, 
that   no  such  sale  as   aforesaid  shall  be  made  in 
the  life-time  of  the  said  M.  G.  B.     Nor  shall  any  nor  after  his 
such  sale  be  made  at  any  time  aflter  his  decease,  ^,^^' y^j[ 
without  one  year's  notice  in  writing,  requiring  the  notice. 
payment  of  the  ^d  sum  of  .£10,000  and  the  in- 
terest thereof;   nor  until  the  default  shall  be  made 
in   payment    of  the   same   in   pursuance   of  such 
notice.     And  it   is   hereby   further   declared  and  That  the 
agreed  by  and  between  the  said  parties  to  these  J^Ji^^^  ^^ 
presents,  as  far  as  they  respectively  are  interested,  ™ade  in  the 
that  the   costs,   charges,    and    expences    of,    and  m.  6.  B.  shall 
attending  all  and  every  mortgage  or  mortgages  to^^™®^^ 
be  made  in  the  life-time  of  the  said  M.  G.  B,   for 
the  purpose  of  raising   the  said  sum  of  .£10^0 
and  the   interest  thereof,  shall  be  borne  and  de- 
frayed by   the    said     M.    G.    B,    his    executors^ 
administrators,  or  assigns.    Here  were  added  clauses 
of  indemnity  to  purchasers  and  mortgagees. 
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FORM  XV. 


Uses  declared  of  a  Recovery,  suffered  hy  a  Daughter  TeiuuU 
m  Tail  in  Remainder,  for  the  Time  being,  whose  Estate 
was  liable  to  be  postponed  by  the  Birth  of  a  Son  ;  cof^rm* 
ing  all  prior  Estates* 

?^*^^!i*®     To  HAVE  AND  TO  HOLD  the  said  manor,  &c. 

A.  B.  fiv  tlia 

loint  fives  of  and  all  and  singular  other   the  premises,  hereby 

the  daugliter.  released,   &c.  and  every  part  and  parcel  of  the 

same,  with  their  and  every  of  their  rights,  royalr 

ties,   members,   and  appurtenances,  unto   and  to 

the  use  of  the  said  A.  B.  and  his  assigns,  during 

the  joint  natural  lives  of  the  said  A.  B.  and  F. 

To  make  him  E.  B.     To  THE  INTENT  that  the  said  A.   B.  may 

precipe^  &c.   ^e  tenant,  &c.     [Common  recovery  claiiseJ]     To 

Dbclara-      ENURE,  &c.     To  the  uscy  intent,  and  purpose,  to 

TOw)vcry^8hall  r^tore,  confirm,  and  give  effect  to  the  said   estate 

enure,  foj.  the  life  of  the  said  R.  H.  B,  and  all  powers 

tl^  wtate  of  ^"^  privileges  annexed  to  that  estate.  And  to  the 

a  tenant  for    further  use,  intent   and  purpose,  to  confirm  and 

life,  and  the  i  i 

powers  an-  establish  all  the  other  uses  and  estates,  except 
^^.  the  estate-tail  of  the  said  F.  E.  B,  which  were 
and  all  other  respectively  limited  by  the  said  hereinbefore  in 
^^U)  the  P^^  recited  indentures  of  lease  and  release,  prior 
remabderm  to  the  ultimate  remainder  in  fee  limited  to  the 
the  estate-taU; said  R.  B.  and  to  his  heirs.  And  also  to  restore 
TOWOT  an-  ^^^  confirm  all  powers  and  authorities,  which,  by 
nexed  to  the  virtue  of  the  same  indentures,  are  annexed  to  such 

Jttme  estates 

prior  uses  and   estates,    or    are    exerciseable   in 
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respect,  or  during  the  continuance  of  die  uses  and 
estates,  so  being  prior  to  the  said,  ultimate  remain^ 
der  in  fee  to  the  said  R.  B.  And  subject  to  the  ^^J^^ 
estates  and  interests  so  confirmed  or  restored  as 
foresaid,  and  also  subject  to  such  powers  and 
authorities  as  aforesaid,  the  said  manor,  messuages, 
&c.  widi  their  and  every  of  their  rights,  royalties, 
members,  and  appurtenances,  shall,  (in  Ueu  of 
die  said  estate-tail  of  the  said  F.  £.  B,  and  the 
remainders  and  reversicHis  expectant  on  that 
estate,  and  as  a  substitution  for  the  same  estate- 
tail,  remainders,  and  reversions,)  remain  and  be 
To  the  use  of  such  person  or  persons,  for  such  es^^o  te  vKcf 

sudipeflmit 

tate  or  estates,  and  for  such  interest  or  interests,  &g. 
by  way  of  annuity,  rent-charge,  or  otherwise,  and 
in  such  parts,  shares,  and  proportions,  and  upcm 
such  trusts,  and  for  such  ends,  intents,  and  pur^ 
poses,  and  charged  and  chargeable  in  such  man- 
ner,  and  either  absolutely  or  conditionally,  and 
subject  to  such  powers  of  revocation,  and  of  new 
appointment,  and  odier  powers,  provisoes,  condi- 
tions,  restrictions,   limitations,    declarations,    and  ■■  *^  ^«^ 
agreements,   as  the  said  F.  E.  B.  at  any  time  or . 
times,  and  fix>m  time  to  time,  after  the  death  of 
the  said  R.  H.  B.  and  A.  his  wife,  and  of  die  (after  tlie 
survivor  of  Jthem ;    or  in  the  life-time  of  the  said  el  B,  and  a. 
R.  H.  B.  with  his  consent  in  writing ;   or  after^^^j^^^^^ 
the  death  of  the  said  R.  H.  B.  and  in  the  life-time  tune,  with 
of  the  said  A.  B,  widi  her  consent  in  writing  ;  by  consent,) 
any  deed  or  deeds,  to  be  sealed  arid  delivered  hyj^Jj^  ^*^ 
her  in  the  furesence  of  one,  two,  or  more  credible 
witness  or  witnesses,  shall  direct,   Kmit,  or    ap- 
point.    And  in  default  of  such  direction,  limita-indefiniltor 
tion,  and  appointment;    and  in  die  mean  time, ***^'*'^*™™*» 
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and  from  time  to  time,  until  the  same  shall  take 

effect ;  and  from  time  to  time,  subject  to  such  uses, 

estates,  trusts,  charges,  and  interests,  as  shall  have 

been  so  directed,    limited,   or  appointed,  by  the 

To  the  use  of  Said  F.  E.  B,  then    To  the  use  of  the  said  F.  E.  B. 
ihejighter  ^^^  ^^^  j^^j^^  ^^  j^^^  j^^j^  lawfully  to  be  begotten. 

Remainder^    And  in  default  of  such  issue.   To  the  use  of  the 
To  the  use  of  survivor  of  them,  the  said  R.   H.  B,  and  A.  B. 

Uie  wiyirivnr  

ofthedaugh-  his  Wife,  and  the  said  F.  E.  B,  his  or  her  heirs  and 
KtaadA.'^  assigns  for  ever.  Provided  always,  and  not- 
wife,  infee.  withstanding  any  thing  hereinbefore  contained, 
M*aratot^^  and  also  notwithstanding  the  said  recovery  to  be 
iflsue'male'of  suffered  as  aforesaid,  the  right  of  the  said  F.  E. 
the  d^^'  B.  to  her  portion,  to  be  raised  under  the  trusts  of 
^Jj^^J^*^the  said  term  of  500  years,  shall  remain  in  fiill 
portion  under  force,  against  any  son  or  sons,  or  other  issue 
term.  *  *male,  of  the  said  marriage.  But  the  same  portion 
But  the  same  shall  be,  and  shall  be  considered  as  extinguished 
tinguish^as  ^g^i^^st  all  persons  who,  for  the  time  being,  shall 
"«*™^P«f-    be  in  titled  to  the  said  manor  and  other  heredita- 

sons  claiming 

under  the  pre- men ts  under  the  settlement  hereby  made  thereof. 

JIJ^j^  But  the  same  portion,  if  once  payable,  and  actu- 

ally paid,  shall  not  be  liable  to  be  refunded.  Nor 
shall  the  stipulations  or  declarations  hereinbefore 
contained  preclude  the  said  F.  E.  B,  her  execu- 
tors, administrators,  or  assigns,  from  tjie  right  of 
having  the  said  portion  raised  at  any  time  after  the 
birth,  and  during  the  continuance  of  issue  male, 
in  the  same  manner  as  the  same  might  have  been 
raised  in  case  ho  recovery  had  been  suffered,  or 
in  case  these  presents  had  not  been  executed. 
In  witness i  &c. 
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FORM  XVI. 


fJsesofa  Recovery^  suffered  hy  a  Person  having  the  Freehold 
and  a  remote  Estate  Tail ;  confirming  prior  Estates^  and 
after  giving  the  former  Tenant  in  Tail  a  Power  of  appoint^ 
mentf  again  limiting  the  Lands  to  him  in  tail,  and  restoring 
the  subsequent  Estates. 

To  THE  USE,  intent,  and  purpose,  to  restore  and  To  th«  u«« 
give   effect  to  the  said  estate  for  the    hfe  of   the  restore  the 
said  R.    Lord    C,    and  all  powers  and  privileges  ^j^^^J,^ 
annexed  to  that  estate,  and  To  the  use,  intent,  and  and  all  powers 

snnexed 

purpose,    to    confirm  and   establish   all  the    other  thereto: 
uses  and  estates,  vv^hich  were  limited  by  the  said  and  aU  other 
hereinbefore  in  part  recited  indentures  of  lease  and  to  the  ^^* 
release,  prior  to  the  estate-tail  thereby  limited  to**^* 
the  use  of  the  said  R.   Lord  C,  oi:  to  the  use  of 
the  heirs  of  his  body  lawfully  to  be  begotten ;  and  and  an  powers, 
also  to  restore  and  confirm  all  powers  and  autho- 
rities which,  under  and  by  virtue  of  the  same  in- 
dentures, are  annexed  to  such  prior  uses,  or  exer- 
cisable in  respect  thereof,  or  during  the  continu- 
ance of  the  same  uses  and  estates,  so  being  prior 
to  the  said  estate-tail  of  the  said  R,  Lord  C.     -^wrf  And  subject 
from   and   after   the   determination  of  the  several  ^®'®'°' 
iises  and  estates,  hereinbefore  limited  and  declar- 
ed, restored  or  confirmed,  and  in  the  mean  time 
subject  thereto,  and  to  such  powers  and  privileges 
as  aforesaid,  To  the  use  of,   &c.  [giving  a  general Tosadimes 
power  of  appointment.']     And  in  de&ult  of  such^^JJ*^:  ^ 
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indcfij^t^  direction,    limitation,   and  appointment;    and  in 
the  mean  time,    and  until  such  direction,   limita- 
tion,  and  appointment   shall  be   made  and  take 
effect ;  and  from    time  to    time   subject   to    such 
estates  and  interests  as  shall  have  been  directed, 
limited,    or  appointed  by  the   said  R,   Lord  C, 
under,  or  by  virtue  of,  and  pursuant  to  his  power 
Totheiueof  hereinbefore  contained;  then  To  the  tise  of  the 
tao.     *        said  R,  Lord  C.  and  the  heirs  of  his  body  lawfully 
issuing.      And  from  and  after  the  determination 
of  that  estate,  and  in  the  mean  time  subject  there-i 
Remidnder^    to  ;  To  8uch  tiseSy  upon  such  trusts,  and  for  such 
iiwiUtoS^  intents  and  purposes,   and  under  and  subject  to 


w^T^ntly  such  powers,  provisoes,    limitations,  declarations, 
uiL  and  agreements,  as  by  the  said   hereinbefore*  in 

part  recited  indentures  were  limited,  expressed, 
and  declared,  of,  and  concerning  the  said  manors, 
lordships,  rectories,  advowsons,  messuages,  lands, 
tenements,  tithes,  parts,  shares,  and  hereditaments 
by  way  of  remainder  after,  and  expectant  on,  the 
estate-tail  thereby  limited  to  the  use  of  the  said 
R.  Lord  C,  or  as  annexed  or  collateral  thereto, 
or  to  such  and  so  many  of  the  same  uses,  trusts, 
intents,  and  purposes,  powers,  provisoes,  limita- 
tions, declarations,  and  agreements,  as  are  now 
subsisting,  and  capable  of  taking  effect ;  or  as 
near  thereto  as  the  deaths  of  parties,  the  change 
of  interests,  or  other  intervening  circumstances 
will  admit.  And  to  no  other  use,  and  upon  no 
other  trust,  nor  for  any  other  end,  intent,  or  pur- 
pose, whatsoever. 
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FORM   XVII. 


Deed  on  suhttU%ting  another  Person  as  Demandani  in  ike 
Place  of  the  intended  Demandani  who  died  be/ore  the 
Recovery  was  suffered,  (a) 

THIS  INDENTURE,  &c.  Between,  &c. 
[the  surviving  parties  to  the  deed  making  tenant  to 
the  pnecipe,  and  the  new  demandant.  Recite  that 
deed  shortly ;  and  the  death  of  the  intended  de* 
mandant."]  And  Whereas  no  recovery  hath 
been  yet  suffered  of  the  manors,  &c.  and  on  that 
account  it  is  become  necessary  that  in  the  reco- 
very to  be  suffered  of  those  manors,  &c.  some 
person  should  be  named  as  a  demandant  in  the 
place  or  stead  of  the  said  [intended  demandant,'] 
and  it  is  intended  to  name  the  said  as  such 

demandant.  Now  this  indenture  witness- 
ETH,  and  it  hereby  granted,  declared,  and  agreed, 
by  and  between  all  the  parties  to  these  presents, 
that  all  and  every  recovery  and  recoveries,  suffer- 
ed, or  to  be  suffered,  either  under  or  by  virtue, 
or  means,  or, in  consequence  of  the  said  herein- 
before mentioned  indenture  of  bargain  and  sale, 
and  in  which  the  said  is  or  shall  be  named  a 

[a)  S€«  the  Text,  p.  29. 
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demandant  instead  of  the  said  shall  have  the 

same  or  the  like  force,  effect,  and  operation  in 
law  to  all  intents  and  purposes,  and  shall  enure  to 
the  same  or  the  like  uses,  intents  and  purposes^ 
in  all  respects,  as  if  the  name  of  the  said  had 
been  inserted  in  the  said  indenture  of  bargain  and 
sale,  in  the  place  or  stead  of  the  name  of  the 
said  as  far  as  the  said  is  or  shall  be  named 
a  demandant,  in  the  place  or  stead  of  the  said 
in  any  recovery  or  recoveries  suffered,  or  to 
be  suffered,  as  aforesaid,  any  thing  in  the  same  in- 
denture contained  to  the  contrary  thereof  in  any 
wise  notwithstanding.     In  witness^  &C. 
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Demise  to  protect  against  Forfeiture,  on  suffering  a  Common 

Recovery, 

THIS  INDENTURE  of  four  parts,  made,  &c. 
1800:  Between  T.  H.  of,  &c.  and  J.  H.  of,  &c.?a»t«s. 
of  the  first  part ;  D.  L.  of,  &c.  and  A.  his  wife,  of 
the  second  part ;  L.  R.  of,  &c.  and  M.  his  wife 
of  the  third  part  ;  and  A.  B.  of,  &c.  of  the  fourth 
part.     Whereas  the  said  D.   L.  and  A.  his  wife,  Rcdtal  of 
and  L.  R.  and  M.  his  wife,  have  agreed  to  suffer^^^;^ 
a  common  recovery  of  the  messuages,  farms,  lands,  very, 
tenements,  and  hereditaments  hereinafter  described, 
and   also  bargained    and    sold,    or    otherwise  as- 
sured, or  intended  so  to  be :  and  the  uses  of  the  Reference  to 
same  recovery  are  to  be  declared  by  an  indenture  ^^*^^®" 
of  seven  parts,  already  prepared,  and  dated  or  to  uses  of  the  in- 
be  dated  on  the  day  of  now  in-y^y. 

stant,  and  made  or  intended  to  be  made  between 
the  said  T.  II.  and  J.  H.  of  the  first  part  ;  thfe  said 
D.  L.  and  A.  his  wife  of  tlie  second  part  •  the  said 
L.  R.  and  M.  his  wife  of  the  third  part  ;  the  Rev. 
J.  J.  of,  &c.  clerk,  of  the  fourth  part :  T.  J.  of, 
&c.  gent,  and  the  Rev.  H.  R.  of,  &c.  clerk,  of 
the  fifth  part  ;  E.   B    of,   &c.  srent.  of,   the  sixth 
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part ;  and  of  the  seventh  part,  and  to  be 

executed   after  the  execution  of  these  presents; 
and  the  said  T.  H.  and  J.  H.  who  are  trustees  for 
the  said  A.  L.  are  to  join  in  making  a  tenant  to 
the  writ  of  entry  on  which  the  said  recovery  kt 
That  it  is  ex- to  be  suffered.      And   whereas  it  is  deemed 
mS^a  de-    expedient  that  a  bargain  and  sale,  or  demise  for 
"*^  *to  ro-  y^^"'^'    should  be  made  of  the  said  messuages, 
tectminst    ferms,   lands,    tenements,    and  hereditaments,  for 
ft^tuze.  ^^  the  purpose  of  protecting  the  persons  beneficially 
intitled  to  the  same  messuages,  farms,  lands,  tene- 
ments, and  hereditaments,  from  any  claim  on  the 
ground  that  a  forfeiture  may  or  shall  be  commit^ 
1^  by  means  of  such  recovery,  as  to  such  of  them 
the  said  T.  H,  J.  H,  D.  L.  and  A.  his  wife,  and 
L.  R.  and  M.  his  wife,  as  are  or  may  be  deemed 
^ViTNEssKTH to  be  mere  tenants  for  life.     Now  this  inden- 
fordingpro-    TURE  WITNESSETH,  that  for  affording  protection 

M^nlrt  such  ^S^^^^t  ^'^y  ^^^^  claim  of  forfeiture,  and  in  consi- 
^hn  for  for-  deration  of  ten  shillings  of  lawful  money,  &c.  to 
for  nommai  ^^ch  of  them  the  said  T.  H,  J  H,  D.  L.  and  A. 
consideration,  his  wife,  and  L.  R.  and  M.  his  wife,  well  and 
truly  paid  by  the  said  A.  B.  immediately  before 
the  execution  of  these  presents,  (the  receipt 
The  trustees,  whereof  is  hereby  acknowledged,)  The  said  T.  H* 

^ewaof^^"   ^^^  •'•  ^'  (^"  ^^^  nomination,  and  at  the  instance 

owners,)  and  request,  and  by  the  direction  and  appoint* 
ment,  of  the  said  D.  L.  and  A.  his  wife,  and  L.  R* 
and  M.  his  wife,  testified  by  their  severally  exe- 

and  also  the    muting  these  presents,)    And  also  the  said  D.  L. 

owners,         and  A.  his  wife,  and  L.  R.  and  M.  his  wife,  have^ 

grant,  &c  to  ^^^  ^^^  ^^^  every  of  them  Aa/A,  granted,  ba|^' 
a  trustee,       gained,  sold,  and  demised,  and  by  these  presents 
rfo,  and  each  and  every  of  them  rfoM,  grant,  bar- 
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gaiDy  sell,  and  demise,  to  the  said  A.  B,  his  execu- 
tors, administrators,  and  assigns  All,  &c.  [j^^^^^'^^Rey^riiaL 
as  in  release],      And  the  reversion  and  reversions,  &c 
remainder  and  remainders,  yearly  and  other  rents 
^  the  said  messuages,   farms,    lands,   tenements, 
and  hereditaments,    hereby   bargained,     sold  and 
demised,  or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  vrith  their,  and  every  of  their 
rights,  members,  and  appurtenances,  and  all  rent 
charges   payable   thereout    or  charged  thereupon. 
To  HAVEAXDTOHOLD  the  said  messuages,  ^rms,  ^^^^^^^^ 
lands,  tenements,  rent-charges,  hereditaments,  and  loo  years. 
all  and   singular  other    the   premises   hereby  bar- 
gained, sold,  and   demised,   or  otherwise  assured, 
or  intended  so  to  be,   and  every  part  and  parcel  of 
the  same,   with  their  and   every  of  their  rights, 
members,  and  appurtenances,  unto  the  said  A .  B, 
his  executors,   administrators,     and  assigns,   from 
the  day  next  before  the  day  of  the  date  of  these 
presents  for  and  during  the  term  or  time  of  one 
hundred  years,  thence  next  ensuing,  and  fully  to 
be  complete  and  ended,   if  the  estates  and  inter- tf  the  estate 
ests  of  the  said  A.   L,  L.  R.  and  M.  his  wife,  or  shall  so  long 
any  or  either  of  them  in  the  same  premises  respec- *^"^^®' 
tively,  shall  so  long  continue:   Nevertheless  onlyprot^tion 
by  way  of  protection  against  any  forfeiture,  to  be^^"®^  ^®'^^* 
claimed  by  reason   or  means  of  any    recovery  or 
recoveries  to  be  suffered  as  aforesaid,  and  for  that 
purpose  to  be  held  from  time  to  time  In  trust  for  and  in  trust 
the  person  or  persons  who  for  the  time  being,  and  ^tiSed  under 
fix>m  time  to  time  shall  be  entitled  to  the  said  nies-^^^f^^ 
smages,  farms,  lands,  tenements,  and  hereditaments,  recovery, 
according  to  the  uses,   trusts,    ends,  intents,  and 
purposes^    powers,     provisoes,    declarations,    and 
agreements,  contained,  or  to  be  contained  in  the 

vol..    I.  K   K 
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said  indenture  dated  or  tp  be  dated  on  the 
day  of  now  instant,  and  to  be  thereby  declared 
of  the  same  messuages,  farms,  lands,  tenements, 
and  hereditaments;  without  any  prejudice  or 
eviction,  at  law  or  in  equity,  by  reason  or  on  ^ 
count  of  any  forfeiture  which  can,  shaU,  or  may 
be  claimed  by  reason  of  the  recovery  or  recoveries 
agreed  to  be  suffered  as  aforesaid.  And  upon  no 
other  trust,  and  for  no  other  end,  intent,  or  pur- 
pose whatsoever.     In  witnessy  &c. 
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Another  Demise  of  divers  Messuages,  Sfc.  previous  to  suffer* 
ing  a  Recovery,  for  the  Purpose  of  protecting  against 
Forfeiture^ 

THIS  INDENTURE  made,  &c.    1806.     Be- 
tween J.  T.  of,  &c.  of  the  one  part;  and  A.  B.paetim, 
of,  &c.  of  the  other  part.     Whereas  the  said  J.  T.  R^c^al  of 

.  desire  to  8U& 

IS  desirous  of  suffering  a  common  recovery  of  theferancoreiy, 
messuages,  lands,    tenements,   and    hereditaments 
hereinafter  described,  and  also  bargained  and   sold, 
or  demised,  or  otherwise  assured,  or   intended  so 
to   be;  and  it  is  deemed  advisable  or  expedient,  and  that  it  k 
that  a  bargain  and  sale!,  or  demise  for  years,  should  make  a  de- 
be  made  of  the  same  messuages,  &c.  for  the  P^-to^otert^"* 
pose   of  protecting  the  said  J.  T.  and  his  assigns,  ^f^st  any 

i*  1   •  1  11  n    n  -  claiin  for  for* 

from  any  claim  on  the  ground  that  a  forfeiture  fditure. 
may  or  shall  be  committed  by  the  said  J.  T.  by 
means  of  the  recovery  or  recoveries  intended  to 
be  suffered  by  him,  and  on  account  of  his  being 
considered  as  tenant  for  life  only  of  the  same  he- 
reditaments.     Now  THIS    INDENTURE   WITNESS- WITNESSETH 

ETH  that  for  affording  protection  against  any  such  JJj^^'iJ^ 
forfeiture,  and  in  consideration  of  ten  shillings  of tectioii  a^init 
lawful  money,  &c.  to  the  said  J.  T.  well  and  truly  ture,  and  for 
paid  by  the  said  A.  B.  immediately  before  the^g^J^^* 
execution  of  these  presents,   (the  receipt  whereof 
is  hereby  acknowledged,)    The  said   J.   T.  Aa/A**>eown^ 
granted,   baigained,  sold>    and  demised,     and  by  to  a.  k 
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these  presents  doth  grant,  bargain,  sell,  and  demise, 
unto  the  said  A.  B,  his  executors,  administrators, 
ALLthemes-*  and  assigns.  All  the  messuages,  lands,  tene- 
dev^  by  a  Hients,  and  hereditaments,  situate,  standing,  lying, 
will  referred  ^nd  being  in  the  several  parishes  of  W,  W, 
T,  and  D.  in  the  coimties  of  S.  and  W,  or  else- 
where within  this  realm,  which  by  the  last  will 
and  testament  of  R.  T.  of  W.  in  the  coun^  of 
S.  gentleman,  deceased,  were  given  and  devised 
unto  C.  N.  the  elder,  of  W.  aforesaid,  T.  W.  of 
H.  in  the  parish  of  S,  in  the  county  of  S.  or  W. 
or  one  of  them,  yeoman,  R.  T.  of  B.  in  the  county 
of  W.  toy-maker,  and  R.  W.  of  W.  in  the  said 
county  of  S,  and  to  the  survivors  and  survivor 
of  them,  and  the  hefrs,  executors,  and  adminils- 
trators  of  such  survivor,  in  trust,  and  for  such 
uses,  ends,  intents,  and  purposes,  as  are  in  ^e 
said  will  expressed  and  declared,  and  every  part 
and  parcel  of  the  same.  Which  said  will  bears 
date  on  or  about  the  3d  day  of  September,  in  the 
year  1781,  and  was  duly  proved  in  the 
court  of  on  or  about  the  day  of 

And  all  houses,  &c.  [general  words].  And  the 
HikBEKDUK  reversion,  &c.  [as  in  other  deeds']^  To  hate  and 
lo^yearsl^if  ^^  HOLD  the  said  messuages,  lands,  tenements, 
the  grantor     and  hereditaments,  and  all   and  singnilar  other  the 

jiliflli  80  long 

IStfe,  premises  hereby  bargained,   sold,  and  demised,  or 

otherwise  assured,  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  unto 
the  said  A.  B,  his  executors,  administrators,  and 
assigns,  from  the  day  next  before  the  day  of  the 
date  of  these  presents,  for  and  during  the  term  or 
time  of  one  hundred  years  thence  next  ensuing, 
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and  fiilly  to  be  complete  and  ended,   if  the  said 

J.  T,  shall  so  long  live:  Nevertheless  only  by  way^^<>^ 

of  protection  against  any  forfeiture  to  be  claimed  against  for* 

by  reason  or  means  of  any  recovery  or  recoveries  ^^^^^> 

to  be  suffered  by  the  said  J,  T. ;  and  for  that  pm*- 

pose  to  be  held.  In  trust  for  the  said  J,  T,  and  and  in  trust 

his   assigns,   without   any  prejudice  or    eviction,  ^^^^     ^^^^ 

by  reason  or  on  account  of  any  forfeiture   which  . 

can,  shall,  or  may  be  claimed,  by  reason  of  any 

recovery  or  recoveries  to  be  suffered  of  the  same 

messuages,   lands,   tenements,  and  heredita,ments, 

by  the  said  J*  T.     And  upon  no  other  trust,  xxox 

for  any  other  end,  intent,  or  purpose  wha,tspever. 

In  witness^  &c« 


i     -s 


■  * 
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FORM  XX. 


Habendum  treating  Uses  for  a  Term  to  protect  against  fof* 
Jeiture;  Remainder  to  a  Tenant  for  sufferivg  a  Recovery. 

Habskdum  to     ^^  HAVE  ANDTOHOLD  the  Said  messuages,  &c. 
S.  A.  hig  heirs un^Q  l^jjg  gaid  S.   A.  his  heirs  and  assiffns,   To  the 

and  assigns.  . 

.  To  the  use  of  ^*^*>  &c.  that  is  to  say,  To  the  use  of  the  said 
A.  B.  for  100  A,  B,  his  executors,  administrators,  and  assigns^ 
grantor  shall  from  the  day  next  before  the  day  of  the  date  of 
00  ong  ve.    ^j^ggg  presents,  for  and  during  the  term  or  time  of 
100  years,   thence  next  ensuing,    and  fully  to  be 
complete   and   ended,  if  the  said    C.  A.  shall  so 
In  trust  for     ^ou^  live.      Nevertheless  in  trust  only  firtir  the  bene- 
*^SSr"*a   ^^  ^^  ^^  person   or  persons,   who,   for  the  time 
the  uses  after  being,  shall  by  virtue  of  the  uses  hereinafter  de- 
clared, be  seised  of,,  or  intitled  to,  the  reversion 
or  remainder  of  the  same  moiety  of  the  same  mes- 
suages and  hereditaments,  expectant  on  the  deter- 
Hgnuunder,     mi  nation  of  the  said  term  of  100  years.     And  from 
and  after  the  expiration  or  other  sooner  determi- 
nation  of  the  said  term  of  100  years,  determinable 
S.  A-his        as  aforesaid,  and  in  the  mean  time  subject  thereto, 
^rs  a|ad  as-  ^^^  ^^  ^^  trusts  of  the  same  term,  To  the-  use  of 

ngns,  to  make  ^ 

hhn  tenant  to  the  said   S.    A.  his  heirs  and  assigns,    To   the 

the  prscipe^  . 

&&  INTENT,  &C. 


••  *« 
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rARTISA. 


{Demise  for  a  Term,  to  operate  hy  Estoppel^  ond  in  tmH 
.    to  attend  the  Inheritance;  and   Covenant  to  levtf  a  Fine 

Sur  Concesseruntf   in  Confirmation  of  the   Tevm,  and  io 

suffer  a  Common  Recovery*       ^ 

This  Indenture  of  three  parts  made  the  day 
of  in  the  47th  year,  &c.  1807.     Betwee^j 

W.  B,  of,  &c.  R.  B.  of,  &c.  H.  B.  of,  &c.  and 
M.  B.  of,  &c.  of  the  first  part ;  I.  C.  of  &c.  of  the 
second  part ;  and  J.  B.  of,  &c,  of  the  third  part. 
WITNESSETH  that  in  pursuance  and  performance  Witnksseth 
of  an  agij^ment  in  this  behalf ;  and  for  the  pur-  ing  all  present 
pose  of  binding  all  present  and  future  estates  and^^^^^^^^j^^ 
interests,  which  the  said  W.  B,  R.   B,  H.  B,  and  vendors, 
M.  B,  respectively,  or  any  of  them,  have  in  the 
hereby,  or  hereby  intended  to  be,  demised  moiety, 
of  and  in  the  messuages,  lands,  and  hereditaments, 
hereinafter  described;  and  in  consideration  of  lO^.andfornomU 
of  lawful  money,  current  in  Great  Britain,  to  thction,^ 
said  W.  B,  R.  B,  H.  B,  and  M.  B,  well  and  truly 
paid  by  the  said    J,     P,    immediately  before  tlie 
execution  of  these  presents,  (The  receipt  whereof 
is   hereby    acknowledged,)    They  the  said  W.  ^^^^^^^^^ 
R.  B,  H.  B,  and  M.  B,  (on  the  nomination,   atofthepur- 
the  request,  and  by  the  direction  and  appointment  ^^^^' 
of  the  said  J,  C,  testified  by  his  executing  thesie 
presents)  have,   and  each  and  every  of  them  hath  grant,  kc  te 
granted,   bar^ined,   sold,    demised,   and   to  farm 
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PAmCELS, 


Habendum 
to  J.  P.  for 
lOOOyears^ 
Sans  waste. 


At  a  pepper- 
corn rent. 


Declara- 
tion that  the 
term  18  limit- 
ecL 


In  trust  for 
Ilie  puxchaser 


letten,  And  by  these   presents  do,  and  each  and 
every  of  them   doth,  grant,  bargain,  sell,  demise, 
and  to  farm  let  unto  the  said  J.   P,  his  executors, 
administrators,  and  assigns,  All   that   undivided 
moiety,  or  equal   half  part,  (the  whole  into   two 
equal  parts  to  be  divided,)  of  them  the  said  W,  B, 
R.  B,  H.  B,  and  M.  B.  the  younger,  or  of  M.  B. 
their  mother,  or  of  some  or  one  of  them,  of  and  in 
a//,  &c.   [^Parcels]    And  also  of  and  in  all  houses, 
&c.     To  HAVE   AND   TO  HOLD  the  Said  hereby, 
or  hereby  intended  tobfe  demised  moiety,  of  and  in 
the  said  messuage,  lands,  and  hereditaments  herein- 
before described,  and  every  part  and  parcel  of  the 
same,  and  of  and  in  their  and  every  of  their  rightSy 
members,  and  appurtenances,  imto  the  said  J.  P, 
his    exiecutors,   admmisttators,   and   assigns,   firbm 
the  day  next  before  the  day  of  the  date  of  these 
presents,  for  and  during  the  term  or  time  of  1000 
years,  thence  next  ensuing,  and  fully  iSb  be  com- 
plete and  ended,  without  impeachment  of  or  for 
any  mariner  of  waste  ;   Upon   the  trusts^  neverthe- 
less, and  for  the  ends,  intents,  and  purposes,  here- 
inafter mentioned,  expressed,  and  declared,  of  and 
concerning  the  same.      Yielding  and  paying 
for  the   said  demised  premises,  yearly  and  every 
year  during  the    said  term,  the  rent  of  a  pepper- 
corn, if  the  same  rent  shall  be  lawfully  demanded. 
And  it  is  hereby  directed,  declared,  .and 
agreed^  by  and  between  the  parties   to  these  pre- 
sents, as  far  as    they   respectively  are   interested, 
that  the  said  term  of  1000  years,  hereby  demised 
to  the  said  J.  P,  his  executors,  administrators,  and 
assigns,  is  so  demised  to  him  and  them,   In  trust 
for  the  said  J.  C,  his  heirs  and  assigns,  and  to 
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attend  the  inheritance  of  the  said  moiety  of  and  lus  hein  and 
in  the  said  messuage,  lands,  and  hereditamentSi  t^f^  in^ 
hereinbefore  described,  as  the  same  moiety  hath^^^^^f* 

^  J  conveyed  to 

been  conveyed  and  assured,  or  is  contracted,  and  him  by  the 
$^[reed  to  be   conveyed  and   assured,  by  the  said^ 
W.  B,  R.  B,  H,  B,  and  M.  B.  and  the  said  M.  B. 
their  mother,  to  the  use  of  the  said  J.  C,  his  heirs, 
appointees  and  assigns.     And  each  and  every  of Covshaht by 

-  the  vendon^ 

them,  the  said  W.  B,  R.  B,  H.  B,  and  M.  B,  party  severally. 
hereto,  severally,  separate,    and    apart  firom    the 
others  of  thi^n,  doth  hereby,  for  himself  and  her^ 
aelf  respectively,  and  his  and  her  respective  heirs^ 
executors,  and  administrat(H*s,  and  as  to  and  conr 
ceming  only  the  acts,. deeds,  and  defaults  pf  himt 
self  and  herself  respectively,  and  his   and  herpes 
spective  heirs,  covenant  and  agree  with   the  «said 
J.  C.  his  heirs  and  assigns,  in  manner  following, 
that  is  to  say,  TAa^  they,  the  said  W.  B,  R.  B,  To  levy  a  fine 
H.  B,  and. M-  B,  party  hereto^  or  their  heirs,  shall Jll^tfor^oo 
and  will,  at  their  own   proper  costs,  and  chaises,  y^ars,  in  con* 
in  or  as  of  Trinity  term  now  last  past,  or  before  the  present 
the  end  of  Michadmaa  term  now  next  ensuing,^-' 
acknowledge  and   levy   unto   the  said  J.    P,  his 
executors,  administrators,  and  assigns,   before  hi^ 
majesty's  justices  of  the  court  of  Common  Pleas 
at  Westminster,  one  or  more  fines  or  fines   Suir 
Concesseruntj  with  proclamations  to  be  thereupoa 
had  and  made,  according  to  the  form  of  the  statutes 
in  that  case  made  and  provided,  and  the  usual  course 
of  fines  in  such  cases   used,  of  the  said  hefisby, 
or  hereby   intended  to  be  demised,    or  otherwise 
«»8ured,  moiety,  of  and  in  the  messuage,  lands, 
and    hereditaments,    hereinbefore  described,  with 
the  appurtenances,   and    thevdby  grant  the  same 
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moiety  of  and  in  the  same  messuage,  lattds,  and 
hereditaments,  for  a  term  of  1000  years,  to  com- 
mence and  be  computed  from  the  day  next  be- 
fore the  day  of  the  date  of  these  presents.  To  the 
intent  that  the  same  fine  may  be  a  confirmation 
of  these  presents,  and  of  the  term  hereby  granted, 
And  to  suffer  or  intended  so  to  be.  jind  also  that  they,  the 
;^f^^"  said  W.  B,  R.  B,  H.  B,  and  M,  B,  party  hereto, or 
their  heirs,  when  thereunto  requested  by  the  said 
J.  C,  his  heirs,  appointees,  or  assigns,  and  with 
his  or  their  concurreijpe,  as  far  as  such  concur* 
rence  shall  be  necessary,  shall  or  will  suffer,  ot 
cause  to  be  suffered,  a  common  recovery,  or  com- 
mon recoveries,  of  the  hereby,  or  hereby  intended 
to  be,  demised  moiety,  of  and  in  the  messuage, 
lands,  and  hereditaments,  hereinbefore  described; 
and  by  the  same  common  recovery  or  common 
recoveries,  and  by  a  deed  declaring  the  uses  there- 
of, shall  and  will  convey,  settle,  and^assure,  the 
same  moiety  of  and  in  the  same  messuage,  lands, 
'and  hereditaments,  to  the  use  of  the  said  J.  C, 
his  heirs,  appointees  or  assigns,  or  to  such  uses, 
upon  such  trusts,  and  for  such  ends,  intents,  and 
purposes,  as  he  or  they  shall  direct  or  appoint^ 
free  and  clear  from  all  charges  and  incum- 
brances, to  be  in  the  mean  time  committed  or 
suffered  by  the  said  W.  B,  R.  B,  H.  B,  and 
M.  B.  party  hereto,  or  any  or  either  of  them^ 
or  their,  or  any  or  either  of  their,  heirs,  or  by 
an}^  person  or  persons  whomsoever,  claiming  or 
to  claim  by,  through,  from,  under,  or  in  trust  for 
them,  or  any  or  either  of  them,  other  than  and  ex- 
cept the  said  term  of  1000  years,"  and  the  fine  to  be 
levied  in  confirmation  thereof.     In  witness,  &c. 
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The  £100,000  Clause;  being  a  Clause  in  a  Recovery 
'Deed  io  cease  the  Estate  limited  by  a  Tenant  for  Life^  for 
ike  Purpose  of  assisting  a  Tentant  in  Tail  in  suffering  a 
Recovery. 

The  Object  of  this  Clause  is  in  most  cases  to  prevent  a 
Merger  of  the  Estaie  for  Life  in  the  Ownership  i^ider  the 
Estate  Tail :  and  to  revive  the  Estate  for  JLife,  and  all 
Powers  annexed  thereto  (a).  This  object  is  in  most  cases 
better  attained  by  the  Limitation  of  an  Estate  for  the  joint 
Lives. 

PROVIPED  ALWAYS,  and  these  presents 
are  upon  this  express  condition,  that  if  the  said 
his  executors,  or  administrators,  shall  not,  on 
the  day  of  well  and  truly  pay,  or  .cause  to 
be  paid,  to  the  said  or  her  assigns,  the  full  sum 
of  ^100,000  of  lawful  money  of  the  united  king- 
dom of  Great  Britain  and  Ireland,  current  in 
Great  Britain ;  then  the  grant,  bargain,  and  sale, 
or  other  assurance,  hereby  made  to  the  said 
and  his  heirs,  during  the  life  of  the  said  [or 
*'  during  the  joint  lives  of  the  said  and  '^] 
shall  cease  and  be  void  to  all  intents  and  purj^es, 
so  that  the  estate  of  the  said  may  be  dis- 

charged of  and  from  the  limitation  hereby  made 
for  the  life  [or  "joint  lives'']  of  the  said  — • 

(a)  See  the  Text  p.  109. 
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FORM  XXIII. 


GENERAL  FORM  OF  CLAUSE. 


Declaratory  of  the  Intention  and  Agreement  to  suffer  a 
common  Recovery 9  and  declare  the  Uses  thereof  with  some 
of  the  more  ordinary  VariationSm  For  other  variatmtf 
see  the  appropriate  Forms* 

To  the  intent^     TO  THE  INTENT  that  the  said 
tee  may  be     may  be  tenant  of  the  freehold  of  the  said 
mSpe^r^  hereby  released  or  otherwise  assured,  or  intended 
miffenng  a     so  to  be,  and  every  part  and  parcel  of  the  same,^ 

common  reco-     .^-i      .1     •        .   1  .  1  % 

yexy.  With  their  rights,    members,    and   appurtenances^ 

to  the  end^    that  one  or   more  good  and  perfect 

common     recovery    or    recoveries,     with     double 

voucher,    may  be   had  and   suffered  of  the  same 

Modeofsuf-  hereditaments.      And    for     that     purpose,     it   is 

covery  pre-    hereby  directed,     declared,   and  agreed,     by  and 

scnbed.         between   all   the    said   parties   to    these   presents, 

as  far  as  they  respectively  are  interested,  that  the 

sai^  shall  permit  and  suffer  the  said 

or  some  other  person  or  persons,  at 
the  costs  and   charge   in    all    things    of    the  said 

his  heirs^  executors,  or  admiiiistrar 
tors,  at  any  time  or  times  hereafter  to  sue  forth 
and  prosecute  against  him,  th^  said 
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(a)    Out  of  his  majesty's  high    court    of  Chan- 
cery (6)    one    or    more    writ   or  writs   of  entry 
sur  digseisin  en  le    post,    returnable  before  his 
majesty's  justices  of  the  court  of  Common  Pleas, 
at  Westminster ;  and  thereby  demand  of  the  said 
the        and  premises  hereby  released,  or  other- 
wise assured,  or  intended  so  to  be,  with  their,  and 
every  of  their  rights,  members,  and  appurtenances' 
(e),   by  the  names  and  descriptions  of 
w  by  such  other  apt,  good,  sufficient,  and  proper 
kiames,  number  of  messuages,   and  acres,  quanti- 
ties, qualities,  and  other  descriptions,  as  shall  be[ 
deemed  necessary,  proper,  sufficient,  and  requisite 
to  comprise  the  same  [d).     And  that  the  said 

(a)  When  the  lands  are  tit  antf 
t^f  the  Welsh  covnties.l  One 
or  more  writ  or  writs  of  quod 
ci  de/orceatf  in  the  nature  of 
A  writ  or  writ  of  entry  sur 
disseisin  en  le  posts  and  to  be 
returnable  before  his  majesty's 
justice  or  justices  for  the  said 
county  of  — • 

When  the  lands  are  in  the 
^eountif  palatine  of  ChesterJ] 
Out  of  nis  majesty's  court  of 
Exchequer  at  Chester,  one  or 
more  writ  or  writs  of  entry,  sur 
disseisin  en  le  post,  returnable 
l)efore  his  majesty's  justice  or 
justices  of  Chester. 

When  the  lands  are  in  the 

etmnty  palatine  of  Durham,"] 
•  Out  of  the  court  of  chancciy 

at  Durham,  one  or  more  writ 

or  writs  of  entry,  sur  disseisin 

en  le  post,  returnable  before 

the  justices  of  the  court   of 

Pleas,  at  Durham. 

When  the  lands  are  in  the 

county  palatine  o/ Lancaster."] 

Out  of  his  majesty's  court  of 

Chancery  'for  tne  county  pala^ 

tine  of  Lincaster»  one  or  more 


writ  or  writs  of  entry,  sur  dis" 
seisin  en  le  post^  returnable 
before  his  majesty's  justices  of 
Assize  for  the  same  county 
palatine. 

{b)  When  the  lands  lie  in 
two  or  more  counties^]  Two 
or  more  writs,  &c. ;  and  ^y 
one  of  the  said  writs  demand 
of  the  said  the   said 

situate  in  the  baid 
county  of  by  the  names 
and  descriptions  of  ; 

and  by  the  other  of  the  said 
writs    demand    of  the    said 

,  the  said  situate 

in  the  said  county  of  , 

by  the  names  and  descriptions 
of  — . 

(c)  Sometimes  the  descrip- 
tion is  omitted. 

(d)  As  to  lands  in  WalesJ] 
And  shall  make  prot||^tion 
to  pursue  the  said  writ  or 
writs  in  the  nature  of  a  writ  of 
writs  of  entry,  sur  desseistn  en 
le  post  at  the  common  law, 
according  to  the  statute  in 
that  behalf. 
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shall  in  his  own  person,  or  by  his  attorney  or  at-* 
tornies,  lawfully  authorised  in  that  behalf,  appesur' 
to  the  same  writ  or  writs,  and  {e)  vouch  to  warrant 
the  said  And  tliat  the  said 

shall  in  his  own  person  or  by  his  attorney  or  at- 
tornies,  lawfully  authorised  in  that  behalf,  appesur 
gratis,  and  freely  enter  into  the  warranty  of  the 
said  ;   and  taking  the  same  upon  himself, 

vouch  over  to  warranty  the  common  vouchee  of 
the  said  court  of  (/)  Common  Pleas  for  the  time 
being ;  who  shall  appear  gratis,  and  freely  entar 
into  the  warranty  of  the  said  and  after  impar- 

lance  make  default.     So  that  judgment   may  be 
[    484    ]  given  upon  the  said  writ  or  writs,   and  every  of 
them,  or  the  said  or  other  demandant  or 

demandants,  to  recover  all  and  singular  the  said 
hereby  released,  or  otherwise  assured,  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  by  such  .  names, 
quantiries,  qualities,  and  other  descriptions  as 
aforesaid,  (^)  against  the  said  ;  and  for  the  said 


(e)  Wheii  the  Recovery  is  to 
he  with  treble  voucher^  the 
form  may  be  to  this  effect,'] 
Vouch  to  warranty  the  said 
[first  vouchee-']  And  he 
shall,  in  his  own  person,^  or 
by  his  attorney  or  attornies 
lawfully  authorised  in  that 
behalf,  appear  gratis,  and 
ireelujjDter  into  the  warranty 
of  tnf  said  \tenant'\  ;  and. 
taking  the  same  on  himself, 
vouch  to  warranty  the  said 
[second  vouchee].  And  the 
said  [second  vouchee]  shall,  in 
his  own  person,  or  by  hU  at- 


torney or  attornies  lawfully 
authorised  in  that  behalf,  ap- 
pear gratis,  and  freely  enter 
into  the  warranty  of  the  said 
[fir^t  vouchee]  I  and  taking 
tne  same  on  himself  vouch  over 
to  warranty  the  commoa 
vouchee,  &c. 

(f)  Great  session,  or 
Pleas,  or  of  the  said  county 
palatine. 

(g)  When  with  treble  wmck^ 
er.]  Against  the  said  [ttnamt]; 
and  for  {he  said  [tenant]  to 
recover  in  value  against  the 
said  [first  vouchee']  ;  and  for 
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to  recover  in  value  against  the  said 
and  for  the  said  to  recover  in  value  against 

the  common  vouchee  as  is  usual  in  such  cases. 
And  that  upon  all  and  every  recovery  and  reco» 
veries  to  be  suffered  as  aforesaid,  execution  may 
be  sued  and  prosecuted  by,  and  seisin  had,  taken, 
and  delivered  unto   the  said  or  other  de^ 

mandant  or  demandants,  accordingly.  And  that 
eveiy  other  act  or  thing  needful,  requisite,  6r 
proper,  to  be  done  or  executed  for  the  purpose  of 
suffering  and  perfecting  a  common  recovery  or 
recoveries  of  the  said  hereby  released  or 

otherwise  assured  or  intended  so  to  be,  with  dou- 
ble, treble,  or  other  voucher'  to  dock  the  estate- 
tail  of  the  said  of  and  in  the  same 

and  all  reversions  and  remainders  oyer 
and  expectant  upon  the  same  estate-tail  {h)  may  be  [    485    1 
made,   done,  and  executed.     And  by  way  of  di- ^^*^*ction  that 
rection  and  declaration,  and   not    of  covenant,  it  shall  be  suf- 
is  hereby  granted,  declared,  and  agreed,   by  and  ^'^^ 
between  the  said   parties  to  these  presents,  as  far 
as    they   respectively    are    interested,    and    they 
hereby  for  themselves   severally   and  respectively, 
and   for  their  several  and  respective    heirs,  exe* 
cutors,    and    administrators,   consent    and    agree 
according  to  their  respective  estates,  rights,   and 
interests    in   the   premises,  that    the  recovery  (i) 
hereby  agreed  to  be  suffered  shall  be  suffered  and 

the  said  [first  vouchee]  to  re-  extinguish  dower  or  rrTgMtf  ] 

cover    in    value    against    the  And  to  extinguish  the  d9wer» 

said     [second  vouchee]  ;    and  right  or  title  of  dower,  of  the 

for  the  said  [second  vouchee]  said  and  to  pass  the  seve- 

to  recover  in  value  against  the  ral  estates  of  the  said  and 
common  vouchee,  &c.  his  wife  of  and  in,  &c. 

(h)  When  parties  join    to  (i)  Or  recoveries. 
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and  that  par^  perfected    With  all  pcwible  dispatch;    and   that 
^rtSereto.  they  respectivdy    and  their  respective    heirs  oa 
their  respective  parts  will  use  their    utmost  en- 
deavours to  give  effect  to  the  same  recovery  {%)  and 
also  to  these  presents,  and  the  grant,  rdease,  conr 
DscLAKA-     firmation  or  other  assurance  hereby  made.     Ahd 

HON  that  ^  *     ■       , 

after  judgw      if    IS    HEREBY    FURTHER  DIRECTED,    declared, 

SSZli,^      *tnd  agreed,  by  and  between  all  the   parties  to 
these    presents  as  far  as   they  respectively  have 
any  F^ht,  title,  or  interest  in  the  premises,  tbsk 
immediately  upon    and  after    judment  obtained, 
and  seisin  had  and  taken  upon  such  recovery  or 
the  recoveiy,  recoveries  as  aforesaid,  the  recovery  or  recoveries  so 
as  aforesaid,  or  in  any  other  manner,  or  at  any  other 
the  lease  for    time  or  times  to  be  suffered :  and  also  the  bafgaia 
•  ^^^'         and  sale  for  a  year,  bearing  date  on  the  day  next 
^^P««"*    before  the  day  of  the  date  of  these  presente :  aUd 
also  these  presents,    and    the   assurance  hereby 
gJl^f^te?^   made ;  and  all  and  every  other  fine  and  fines,  reco- 
r    486    1^^^  ^^^  recoveries,  and  other  assurances  whatso- 
ever at  any  time  or  times  heretofore,  and  to  be  at 
any  time,  and  fix)m  time  to  time  hereafter,  had, 
made,  done,  levied,  suffered,  executed,  and  perfisct- 
^,  of  or  concerning  all  or  any  part  of  the  said 
hereby  released,  or  otherwise  assured,  or  intended 
so  to  be,  either  by  themselves   solely  and  alone, 
or  jointly  and  together    with    any    other  lands, 
tenements,  or  hereditaments  (A:),  by  or  between 
all  and  every  or  any  or  either  of  the  persons  who 
are  parties  to  these  presents,  or  to  whiqh  they,  (X 
any  or  either  of  them  is,  are,  or  shall,  or  may  be 

(t)  Or  recoveries.  ther   with  any  other  part  «f 

(k)    When     an     undivided    the  same. 
share.']  Or  jointly  and   toge- 


RECOVERS  DEED.  486 

parties    or    privies,  or     a    party  or  privy,  shall, 
as  to   all   the   said   parties    to   these   presents  re- 
spectively,  so  far  as  they   respectively    can   law- 
fully, or  rightfully   direct   the  uses  of  the   same 
fine    and    fines,    common   recovery     and    recove- 
ries, and  other  assuraaces^ :  be  and  enure,  and  be  shall  enure; 
adjudged,  expounded,  deemed,  decreed,  and  taken 
to  be  and  enure,  and  that .  the  same  vi^as  and  were 
meant  and  intended,  and  is    and  are  hereby  di- 
rected  and  declared  to  be   and  enure;    and -^  also  And  that  the 
that  the  persofi  or  persons  to  Whom  the  said  fine  ^°s^^^' 
or  fines,  common  recovery  or  recoveries,  and  other  ^^^^^  seised. 
assurances   respectively    have    or   hath    been,     or 
jshalior  may  be  levied,  suffered,  made,  and   e'xe- 
cuted,  shall  stand  and  be  seised,  *(/)  ^stOj  for,  and  As  to  the 
concerning  the   said  hereby  released,   Qj-^nclsconvey- 

'  otherwise  assured,  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same  with  the  appurtenances, 

ToiheusCy&C.  .  Touses,  &•- 


.  *i 


'(^1  ThU  clause  of  qualidcatiou  should  never  be  omitted* 


■  I 
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A  M^re  ameise  Farm  ^  a  Dectaraiiam  and  AgreemetU  io 

suffer  a  Common  Recovery^ 

TO  THE  INTENT  that  the  said        may  be 
tenant  of  the  freehold  of   the  said  hei^y 

released  or  otherwise  assured  or  intended  so  to  be» 
with  the  appurtenances,  to  the  end  that  one  or 
more  common  recovery  or  recoveries  with  double 
voucher  may  forthwith,  and  at  the  costs  and 
charges  of  the  said  be  had  and  suffered  cf 

the  same  premises,  by  the  names  and  descriptions 
of  upon  a  writ  or  writs  of  entry  mr  ifc- 

seisin  en  le  post,  in  which  the  said  shall  be 

demandant  against  the  said  ,  who  shall  vouch 
to  warranty  the  said  ,  who  shall  vouch  dbe 

common  vouchee,  as  is  usual  in  such  cases.  So 
that  judgment  may  be  given  for  the  said  to 

recover  the  said  hereby  released,   or  other- 

wise assured,  or  intended  so  to  be,  against  tbe 
said  ;  and  for  the  said  to  recover  in  vdue 
against  the  said  ;  and  for  the  said  to  re- 
cover in  value  against  the  common  vouchee.  Aod 
so  that  execution  may  be  awarded,  and  seisin 
taken,  upon  the  recovery  or  recoveries  to  be  suf- 
fered as  aforesaid,  according  to  the  usual  form  of 
common  recoveries  used  in  like  cases. 
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^  Short  Diclaratton  of  Uses. 

AND  it  is  hereby  directed,  declared,  and  agreed, 
by  and  between  the  parties  to  these  presents,  as 
fiir  as  they  respectively  are  interested,  that  after 
tile  recovery  or  recoveries  hereby  agreed  to  be 
iufiered,  shall  be  suffered,  as  aforesaid,  or  in  any 
other  manner,  the  same  recovery  or  recoveries, 
and  all  fines  levied  and  to  be  levied,  and  recoveries 
suffered,  and  to  be  suffered,  of  the  said  here- 
inbefore mentioned  and  intended  to  be  hereby  re- 
leased, or  any  of  them,  either  alone  or  jointly  with 
any  other  lands  and  hereditaments,  shall,  as  tOf 
and    concerning    the  hereinbefore    released 

with  the  appurtenances,  operate,  and  enure.  To  the 
n$€  of  the  said  her  heirs  and  assigns  for  ever. 
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FORM  XXVI. 


Mode  of  framing  a  JRecovert/  Deed  when  the  Useg  of  the 
Ricovcry  are  declared  in  that  part  which  contains  the  Con» 
veyance  of  the  Estate, 

The  object  of  this  form  was  to  vest  the  legal  estate  in  the 
ownery  during  the  interval  between  the  date  of  the  recovery 
deedy  and  the  time  of  suffering  the  recovery.  Consequently  all 
mortgages,  ^c.  before  the  recovery  will  operate  on  the  legal 
estate. 

Habeni>umio     To  hold,  &c.   unto  tiie  said  Sir  J.  Jl*'  aDdhi3'' 
fc&*^"^  "*  heirs.     To  the  nses^  &cw  [i*;  €.}  To  the  us^  of  the 
To  the  use  of  saicl  C.   D.   and  bis  assigns,   for   and ;  during  the 
C.D,  for  joint  j^jjj^  natural  lives  of  the  said  Sir  J.  |l.;and  C.  B.'; 

and  for  the  purposes  and  to  the  intent^  pnly^  here- 
inafter expressed  and  declared  of  and  concerning 
the  estate  hereby  limited  tothe  use^of  the  ssid 
Remainder.     CD.  and  his  assigns.     And  from  and  after  the  de- 
termination of  the  estate  hereinbefore  limited  to  the 
use  of  the  said  C»  D.  and  his  asisigns  for  thejoint 
natural  lives  of  the  said  Sir  J.  H.  and  C.  D,  and 
in   the  mean  time  subject   and  without  prejudice 
TotfaeuMial  ^^  ^^^  same  estate  for  life,  To  the  t^^,  &c.  [o/f 
uses  for  pre-   gi^  j^  J?/^  appointment.  Src.  and  to  prevent  dowety 

venting  #/        n       a 

dower.  in  the  usual  form.]     And  it  is  hereby  declab- 

Declaration     ed  and  agreed  by  and  between  the  said  parties  to 

that  the  es-       ,  °  "^         ^  ,  .      . 

tate  is  limited  these  presents,  as  far  as  tliey  respectively  are 
^^^^^^^^ interested,  that  the  said  C.  1),  and  his  assigns, 
him  tenant  to  shall  Stand  and  be  seised  of  the  said  messuage, 
for  wifffennga&c*  Hereinbefore  limited  to  the  use  of  the  said 
C.  D.  and  his  assigns  for  the  joint  natural  Ijyes  of 


recovery. 


I 
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the  said  Sir  J.   R.  and   C.   D,   To  the  intent, 
&c.     \^rommon  form  of  Recovery  Clausei\     The 
declaration  of  uses  is — To  the  uses^  upon  the  trusts,  The  recovery 
and  for  the  ends,  intents,    and  purposes,    herein-enurc 
before   limited,    expressed,    and   declared,    of  ^^^d^'^*^^"^^ 
concerning  the  same;  save  and  except  the  estate  ed, 
hereinbefore  limited  to  the  use  of  the.  said  C.   D .  f.^^.^P^!"&  ^^^ 
and  his  assigns  for  the  joint  natural  Uves  of  the  the  use  of 
said  Sir  J.  K.   and  C.  D,  it  being  intended  that^'^' 
the  same  estate  shall  cease  and   be   extinguished 
as  soon  as  the  recovery  hereby  agreed  to  be  suf- 
fered  shall    have  been   suffered ;   and   in  all  other 
respects  in  confirmation  of  these  presents,  and  for 
the   purpose   of    giving   more   full   and   complete 
effect  to  the  same. 


FORM  XXVII.  [    491    ] 

Another  Form  of  tleclaring  *the  Uses  of  the  Recovery,  by 
reference  to  that  part  of  the  Deed  -which  contains  the 
Conveyance  of  the  Estate, 

To,  FOR,  AND     UPON  THE    USKS,    trUStS,    term S,  T®  the  uses 
.  It.  1      before  hmit- 

ends,    intents,   and  purposes,    and  subject  to  tneed,  subse- 
several   provisoes,    declarations,    and    agreements,  ^^J^^  ^^j.  ^^^ 
hereinbefore    limited,     expressed,     and     declared,  Joint  lives, 
concerning  the  same,  and  the  respective  parts  and 
shares   thereof,  after  and  expectant  on  tlie   estate 
hereby  limited  to  the  use  of  the  said  and 

his  assigns  for  the  joint  lives  of  the  said  and 

,  being  an  estate  which  is  to  cease,  and  be 
extinguished  after  the  recovery  or  recoveries  hereby 
.  agreed  to  be  suffered  shall  be  suffered. 


y 
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FORM  XXVIII. 


Covenant  to  suffer  a  Common  Recovery. 

AND  also  that  in  the  first  term  which  ftbali 
happen  next  after  the  death  of  the  said  at 

in   her  life-time,   if  the  concurrence   of  the  said 
or  her  aissigns  can  be  obtained  thereto,  he 
the  said  or  his  heirs  in   tail,  shall  or  will,  at 

his  or  their  own  costs  and  charges  make,  do,  and 
execute,  consent  to,  and  concur  in  all  such  acts, 
deeds,  proceedings,  and  assurances,  as  shall  be 
necessary  and  proper  for  sufForing  a  good,  valid, 
and  effectual  common  recovery  of  tho  said 
hereby  granted  and  demised,  or  otherwise  assured 
or  intended  so  to  be,  so  as  to  bar  the  said  estate- 
tail  of  the  said  and  the  reversion  in  fee-sim* 
pie,  expectant  thereon ;  and  enlarge  the  same 
estate-tail  into  an  estate  in  fee-simple ;  and  also 
for  declaring  that  the  same  recovery  when  suffered, 
shall,  as  to  the  hereby  granted  and  demised, 
or  intended  so  to  be,  operate  and  enure  To  the  use 
of  the  said  his  '  executors,  administrators, 
and  assigns,  for  all  the  residue  of  the  said  term  of 
500  years  which  shall  be  then  to  come  and  unex- 
pired; in  confirmation  of,  and  for  the  purpose  of 
giving  more  full  and  complete  effect  to,  these  pre- 
sents, and  the  term  hereby  granted,  subject  never* 
theless  to  the  proviso  or  agreement  for  redemp- 
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tion,  hereinbefore  contained.  And  it  is  hereby 
further  directed,  declared,  and  agreed,  by  and 
between  the  parties  to  these  presents,  that  all  fines 
levied,  and  to  be  levied,  and  all  recoveries  suf-, 
fered  and  to  be  suffered,  and  all  other  assurances, 
made  and  to  be  made  of  the   said  hereby 

granted,  or  demised,  or  intended  so  to  be,  either 
alone,  or  with  other  lands  and  hereditaments, 
shall,  as  to  the  said  hereby  granted   and 

demised,  or  intended  so  to  be,  operate  and  enure 
To  the  use  of  the  said  his  executors,  admi- 

nistrators, and  assigns,  for  the  said  term  of  600 
years,  or  the  then  residue  thereof^  according  to 
the  true  intent  and  meaning  of  these  presents ,  in 
confirmation  of,  and  for  the  purpose  of  giving 
effect  to  the  same  term,  subject  nevertheless  to 
the  proviso  or  agreement  for  redemption  herein- 
before contained.  . 


FORM  XXIX.  J.   ^  J 


Desire  <if  tlie  Tenant  of  a  remote   EstaU^Tail  io  suffer   m 

Recovery* 

AND  WHEREAS  tlie  said  J.  B.  is  desirous 
of  enlarging  the  several  estates-tail  limited  to  him 
as  aforesaid,  into  estates  in  fee  simple,  subject  to 
the  estate-tail  of  the  said  S.  D« 
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FORM  XXXIIL 


of  TUle  into  tke  intended  Vouchee. 

AND  WHEREAS  the  said  J.  C.  is  the  only 
son  and  heir  at  law  of  the  said  L.  C.  deceased, 
(formerly  L.  N.)  by  A.  C.  her  husband  deceased: 
and  the  said  L.  C.  was  one  of  the  three  daughters 
of  R.  N.  deceased :  and  the  said  J.  C,  (bein^;  the 
only  surviving  issue  of  the  said  R.  N,)  is  seised 
to  him  and  his  heirs  of  the  said  hereinaftar 

described,  and  hereby  released,  or  otherwise 
assured,  or  intended  so  to  be,  for  an  estate-tail  in 
possession,  under  or  by  virtue  or  means  of  certain 
indentures  of  lease  and  release,  bearing  date,  &c., 
and  made,  &c. ;   whereby  the  said  were  con- 

veyed and  assured,  or  appointed,  to  M.  T.  since 
deceased  for  her  life ;  with  remainder  as  to  one  of 
the  said  to  the  use  of  W.  N.  for  an  estate- 

tail  which  is  determined  by  his  death,  without 
issue  ;  with  remainder  to  the  use  of  the  said  R.  N. 
in  tail,  and  as  to  the  other  of  the  said  ^  with 

the  appurtenances,  to  the  use  of  the  said  R«  N.  in 
tail 


JRECOYEET    DBBD.  -^8 


FORM   XXXIV. 


Intention   to    suffer    Recovery^    and   Agreement  of  Tenant 
for  Life  to  foin  in  Recovery  Deed. 

AND  WHEREAS  the  said  is  desirous  t6 

bar  the  said  estate-tail,  and  all  remainders  depen- 
dant thereon,  and  hath  requested  the  said  to 
do  such  acts  as  shall  be  necessary  for  vesting  in 
some  person  the  freehold  of  the  said '  premises 
that  he  may  become  tenant  thereof,  and  that  one 
or  more  common  recovery  or  recoveries  may  be 
suffered  of  the  same.  And  whereas  the  said 
hath  consented  to  grant  and  release  the  said 
premises  to  in  manner  hereinafter  mentioned, 
yet  so,  as  not  to  prejudice  the  use  or  estate  by 
the  said  recited  settlement  Umited  to  her  for  life, 
for  her  jointure  ;  or  any  of  the  powers,  remedies, 
and  privileges  for  her  benefit  therein  contained. 

N.  B.  The  limitation  was  for  the  joint  lives  of  the 
jointress  and  tenant  to  the  praecipe ;  subject  to  a 
condition  to  defeat  the  estate  in  default  of  pay^ 
tnent  0/*^  100,000  on  a  given  day. 
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FORM   XXXV. 


Deduction  of  Title  into  the  intended  Vouchee,  and  Determi^ 

nation  to  suffer  Recovery, 

AND  WHEREAS  under  and  by  virtue  of  the 
said  will  of  W.  H.  late  of,  &c.  deceased,  bearing 
date,  &c.  and  by  the  several  deaths  of  A.  the  wife 
of  the  said  testator,  and  ,£.  B,  who  were  tenants 
for  life  under  that  will,  the  said  E,  J.  is  tenant  in 
tail  in  possession  of  the  messuage,  &c.  hereinafter 
particularly  described,  and  also  released,  or  other- 
wised  assured,  or  intended  so  to  be,  and  is  desirous, 
and  hath  determined  to  suffer  a  recovery  thereof. 


[    500   ]  FORM   XXXVI. 


Doubts  of  the  ValuVtttj  of  a  former  Recovery.     And  Agree- 
ment to  suffer  another  Recovery. 

AND  WHEREAS  doubts  are  entertained  of 
the  validity  of  the  said  last  recited  recovery,  for 
want  of  the  concurrence  of  the  person  in  whom 
the  legal  estate  was  vested  at  that  time,  and  on 
that  account  it  is  deemed  expedient  that  another 
recovery  should  be  suffered ;  and  upon  the  ap- 
plication, and  at  the  instance  and  request  of  the 
said  G.  V.  the  said  E.  R.  hath  agreed  to  join  in 
the  conveyance  hereinafter  contained,  and  to 
suffer  another  recovery  of  the  said  capital  mes- 
suage, &c. 


«  .• 


R£CaTfiRTiD££D.  ^01 


'    t     :     ^ 


TH^RM  XXXTII; 


Determination  to  suffer  a  Jlecbveryy  arid  consent  of  Dow f ess 

to  join. 


AND  WHEREAS  the  said  J:  A.  hath  deters 
tilined  to  suffer  a  conimon  recovery  of  the  said 
hereinafter  described,^  and  hereby  released, 
&c.  and  to  settle  the  same  to  the  uses,  upon 

the  trusts,  arid  for  the  ends,  intents,  and  pur- 
poi^s^  hereinafter  expressed  and  declared,  con- 
cerning the  same  ;  and  the  said  A.  A,  hath  agreed 
to  join  in  the '  convey ance  hereinafter  contained, 
and  the  recovery  hereby  agreed  to  be  suffered, 
for  the  purpose  of  extinguishing  all  such  dower, 
right,- and  title  of  dower,  as  she  hath  of  and  in 
the  same  hereditaments. 
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FORM  XXXVIII. 


Xeciial  (f  Two  Bargains  and  Sales,  and  Two  Recoveries^ 

AND  WHEREAS  by  two  several  indentures 
of  bargain  and  sale,  of  three  parte,  one  bearii^ 
date,  on  or  about,  &c.  and  the  other  bearing  date 
on  or  about,  &c.  and  each  made,  or  expressed  to 
be  made,  between,  Sec.  and  each  duly  inrdled 
in  his  msyesty^s  court  o[  K.  B.  at  Westminster, 
and  a  common  recovery  suffered  in  Michaelmas 
term,  in  the  year  of  the  reign  of  his  pre- 

sent majesty,  in  pursuance  of  a  covenant  or  agree- 
ment in  that  behalf,  contained  in  the  said  inden- 
ture of  bargain  and  sale,  bearing  date  on,  or  about, 
&c.  and  a  common  recovery  suffered  in  Michael- 
mas term,  in  the  S9th  year  of  the  reign  of  his 
present  majesty  in  pursuance  of  a  covenant  ca 
agreement  in  tibat  behalf  contained  in  the  inden* 
ture  of  bargain  and  sale,  bearing  date  on  or  about, 
&c.  in  each  of  which  recoveries  the  said 
was  demandant ;   the  said  tenant ;  and  the 

said  vouchee,  who  vouched  over  the  com- 

mon vouchee,  all,  &c.  were  conveyed,  &c. 


RjgCOVEJtY    DEED. 


FORM  XXXIX. 


JReciial  of  Recovery  Deedtf  and  Recovery. 

AND  WHEREAS  for  better  securing  the 
payment  of  the  said  principal  sum  of  £  and 
interest,  and  by  Indentures  of  lease  and  release* 
bearing  date,  &c.  and  made,  &c.  and  by  a  com^ 
mon  recovery  suffered  in  pursuance  of  an  agree- 
ment contained  in  the  same  indenture  of  release, 
the  said  manors,  &c.  were  limited  and  assured,  to 
the  use  of  the  said  his  heirs  and   assigns, 

for  ever ;  subject,  nevertheless,  to  such  right, 
power,  and  equity  of  redemption  by,  or  in  fa- 
vor of  the  said  his  heirs,  executors,  admi- 
nistrator or  assigns,  as  was  then  subsisting  of,  in, 
or  upon  the  same  manors,  &c.  under  or  by  force, 
or  virtue  of  the  said  hereinbefore  recited  inden- 
ture of  re  ease  or  mortgage. 
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FORM  XL. 


Recital  of  Recovery  stiffered. 


AND  WHEREAS  a  common  recovery  was 
suffered  as  of  Trinity  term  in  the  said  year  of 
our  Lord  17839  and  in  that  recovery  the  said 
P.  D.  was  duly  vouched,  in  pyrs.uaixce  of  the  said 
fccited  indenture  of  bargain  and  sale. 


FORM  XLI. 


Short    Rrfere^ice  to    a    Recovery    suffered;   and  thus  Ui^ 

thereof, 

AND  WHEREAS  the  said  R.  L.  hath  in 
due  form  of  law  suffered  a  common  recovery  of 
all  the  manors,  &c.  comprised  in  the  ndd  term 
of  1 200  years,  and  by  virtue  or  means  of  the  said 
recovery,  and  the  declaration  of  the  uses  thereofi 
is  now  seised  of  the  /fee-simple  and  inheritance  of 
the  same  lands  and  hereditaments. 
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AlKD  WHEREAS.  by.,jiadeixtuifes^|9.f .^^ 
release,  &c.  made  {l^twean^  ^c^.:ai|]^  by  af.i^ne. 
levied,  and  common  recovery  suffered,  in  pur- 
suance of  several  covenants  and  agreements  con- 
tained in  the  said  indenture  of  release,  and  by  a 
declaration  of  the  uses  of  the  same  fiiie  and  com- 
mon  recovery  respectively  contained  in  the  said 
indenture  of  release,  all,  &c.  vv^ere,  &c. 


•   I 


FORM  XLIII. 


qf  Bee0v^ry  st^ffered  afiet  DejoAh  of  Te»(i^^for  Lifii* 

AND  WHEREAS  after  the  deceasie  of  the 
9ftid  countess,  the  said  J.  earl  of  S.  in  order  to 
bd^  ^U  estates-t^l  and  reniainders,  and  fo  acquire 
to  himself  an  abspkite  estate  in  fee-simple,  did 
^  indentures  of  lease  and  release,  bjearing.  date 
D^^poctively  on  or  about,  &c.  the  indenture  of 
release  being  of  three  parts,  and  made  or  express- 

VOL.    I.  MM 


506  Al»»B«f>IX. 

ed  to  be  made  between,  &c.  grant,  release,  and 
convey,  all  and.  singular  the  same  hereditaments 
and  premises  unto  and  to  the  use  of  the  said 
and  his  heirs,  to  make  him  tenant  of  the 
freehold,  in  order  that  a  common  recovery  might 
be  suffered  thereof;  and  the  same  common  re- 
covery Mras  by  the  said  indenture  of  release,  o^ 
Sec.  declared  to  entire  to  the  Use  of  the  said  J; 
earl  of  S.  his  heir  and  assipls  for  ever:  and  a 
common  recovery  in  which  the  said  J.  earl  of 
S.  was  vouched,  was  accordingly' suffered  and  per- 
fected as  of  Michaelmas  term,  1797.      ' 


■  / 


*' 


FORM  XLIV. 


Recital  of  a  Recovery  suffered  icith  treble  Voucher. 

« 

AND  WHEREAS  the  said  R.  W,  &c.  did  as 
ttf  the  s^ine  Trinity  term  suffer  a  common'  re- 
covery of  the  hereditaments  comprised  in  the  said 
fine,  and  among  them  of  the  said  messuage  or 
tenement,  &c*  hereby  released,  &c. ;  and  in  the 
said  recovery  H.  W,  gentleman,  was  demandant, 
the  said  H.  B.  tenant,  the  said  R.  W.  was  the  first 
vouchee,  the  said  J.  N.  and  M.  his  wife  Mvete 
second  vouchees,  and  the  said  J.  N.  and  M.  his 
wife  vouched  over  the  common  vouchee. 
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a  f 

Recital  .of  a  Recovenj^ suffered  of  CuMmary  Lands^  Sj^c. 

AND  WHEREAS,  for  the  purpose  'of  extin- 
guishing all  estates-tail  and  equitable  interests  in 

4  *  _  

the  nature  of  an  estate-tail,  which  the  said  C.  J.  C; 
then  had  in  the  said  parcel  of  customary  land  with 
the  appurtenances,  and  for  barring  all  remainders, 
and  other  estates  expectant  on  the  estates-tail  or 
equitable  interests,  the  said  C.  J.  C.  did  on  or 
about  the  day  of  now  last  past,  duly 

surrender  the  same  parcel  of  customary  land  to  the 
use  of  C,  D.  ;  and  a  recovery  hath  since  been 
duly  suffered  in  the  court  of  the  lord  of  the  said 
manor,  of  the  same  parcel  of  customary  land,  with 
the  appurtenances  ;  and  in  that  recovery  the  said 
A.  B.  was  demandant,  the  said  C.  D.  tenant,  and 
the  said  C.J.  C.  vouchee  ;  and  he  vouched  over, 
according  to  the  usual  customary  mode  of  suffer- 
'ing  recoveries^  for  barring  intails  of  copyhold 
lands^  parcel  of  the  said  manor ;  and  the  same 
parcel  of  customary  land  hath  been  surrendered 
by  the  said  C*  D.  to  the  use  of  the  said  C.  J.  C. 
his  heirs  and  assigns,  and  he  hath  been  read- 
jpnitted  thereto. 


\ 
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FORM  XLVI. 

Recital  that  it  is  eadpedient  that  a  Tenant  in  a  former  Reea^ 
very  Deed  should  Join  in  q  Netb  Recovery  Deed. 

AND  WHEREAS  it  is  deemed  proper  that 
the  said  E.  E.  should,  ^n  in  the  release  made 
by  these  presents,  of  the  hereditaments  of  the 
said  A.  A)  to  the  end  that  ^e  said  E.  E.  may 
thereby  pass  out  of  him,  any  estate  ot  interest  in 
the  same  hereditaments  which  may  have  vested 
rn  him  by  force  of  the  general  clause  foHowing^ 
the  particular  description  of  the  parcefs  contained 
in  the  indenture  of  lease  and  release  of  the 
and  days  of  now  last  past,  and  whicb 

are  hereinafter  cited. 
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Recital  of  Agreement  to  comprise  other  Lands  in  the  Ric9* 
very 9  and  declare  the  Uses  of  these  Lands  in  another  Deed. 

AND  WHEREAS  it  hath  been  agreed  thltt 
other  lands  and  hereditaments  of  the  said  B.  Br 
party  hereto,  situate  in  the  patish  of  L.  in  fte 
said  county  of  L.  and  which  are  to  be  conwyed 
to  the  said  J.  A.  by  other  indentures  of  lease  and 
release,  the  indenture  of  lease  bearing  date,  &Cr 
should  be  comprised  in  the  said  recovery,  and 
that  D.  the  wife  of  the  said  B.  B.  party  hereto, 
should  join^with  the  said  B.  B.  in  the  said  reco- 
very :  and  that  the  uses  of  the  lands  in  L.  should 
be  declared  to  or  in  favour  of  the  said  J.  A,  his 
heirs  and  assigns^  by  the  said  last  mentioned  inden- 
ture  of  release. 


RECOVBRT  DRBD.  ^i^ 


FORM  XLVIII. 


m 

Stciiai  ofLease^  Release,  and  C0mmon  Recovery ,  &nd  Declof 

ration  of  the  Uses  thereof. 

AND  WHEREAS  by  indentures  of  lease  and 
release,  bearing  date  respectively  ou  or  about  the 
and        days  of  now  last  pstoty  tbe  itiden* 

ture  of  relefBe  being  of  four  partly  and  made!  «r 
expressed  to  be  made  between  y  8sc,  and  by  a 
cdmmoit  recov'ery  duly  sufibrBd  in  Jdiebsieliiiai 
term  nOw  last  ptalf  in.  \^hich  the  said    c  wak 

demMfcodant^  the  said  tenant^  and  tUesaid  . 
youche«95  who  vouched  6very  asd  by  ^  dedsaw 
tH>n  of  the  utilea  of  that  tetmetj  tcontaraed  m  te 
said  last  mealioRed  iiidetitute  of  releases  iM  tbi 
said  messuages,  &c.  are  discharged  of  eid  limn  dfti 
said  estate-tail,  and  all  reversions  and  remainders 
over  and  expectant  on  the  same  estate-tail,  and 
now  stand  limited  (subject  nevertheless  as  here« 
inbefore  is  mentioned),  to  the  use  of  the  said 
his  heirs  and  assigns  for  ever. 


^11  APPEVOIX. 


•»"w 


FORM  XLIX. 


Recital  (if  Recovery  suffered  purstumi  to  Jgreemeni. 

AND  WHEREAS  a  common  recovery  of  the 
said  was  suffered  in   Michaelmas  term  in 

the  year  of  the  reign  of  his  present  majesty 

king  George  the  third,  between  the  said^  F.  F. 
demandant,  the  said  J.  B.  tenant,  and  the  said 
B.  L.  vouchee,  pursuant  to  the  said  covenant  or 
agreement  in  that  behalf  contained  in,  the  said 
last  in  part  recited  indenture  of  release,  and  in 
that  recovery  the  said  B.  L.  vouched  the  com- 
mon vouchee. 


BBCOVSBY    DEED.  51^ 


FORM  L. 


Reeiial  that  Recovery  t^fts  vtndaiU  far  toant  of  the  Concur* 
rence  of  Tenant  for  Life.  Expediency  ofemotker  Recovery. 
Consent  of  necessary  Parties  fo  join, 

AND  WHEREAS  it  is  apprehended  that  tht 
^said  hereinbefore  recited  recovery  was  voidable 
as  £ir  as  the  same  related  to  or  concerned  the  said 
messoages,  &c.  hereby  released  or  otherwise  as- 
sured, or  intended  so  to  be,  for  want  of  the  con- 
curr^ce  of  the  said  J.  B.  in  conveying  the  freehoM 
of  the  said  messuages,  &c.  to  the  said  H.  B. ;  and 
it  is  therefore  deemed  expedient  that  another  re- 
covery should  be  suffered.  And  whereas  the 
said  J.'N.  and  M.  his  wife  sire  wilhng  to  join  in 
the  said  recovery,  and  to  be  vouched,  for  the 
purpose  of  barring  the  e^te-tail  of  the  said  M.  N, 
iof'the  said  messuages,  &c.  hereby  released,  &c. 
And  WHEREAS  the  said  J.  S,  J.  N.  and  M.  his 
wife,  have  applied  to  the  said  H.  B.  and  J.  B*  and 
requested  them  to  join  with  the  said  in  con- 

veying the  said  messuages,  &c.  hereby  released, 
&c.  unto  and  to  the  use  of  the  said  his  heirs  and 
assigns,  to  the  intent  that  he  may  be  tenant  of  the 
freehold  of  the  same  messuages,  &c.  and  that  a 
recovery  may  be  suffered  thereof,  to  the  use  of  the 
said  J.  S.  his  heirs  and  assigns  for  ever ;  upon  the 
trusts  which  by  the  said  last  hereinbefore  recited 
indentures  of  lease  and  release  are  declared  of  and 
concerning  the  said  messuages,  &c.  hereby  re- 
leased, &c. 
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FORM  Lt. 


Rttilfil  ff  Bmrg^in  and  £^a/^  and  Ccmw^m  R^ettrty/ iouf 

DeclanUum  ^  the  Vmh  ihertrf. 

AND   WHEREAS  by    inddntuM^  quadrqiKUTr 
tite,  bearing  date  on  or  about  the        day  of 
and  made  between,  &c.  and  duly  inrolled  ia  1^9 
court  of  on  or  about  the  day 

of  9  and  by  a  common  recovery  mi^ferod  in 

pursuance  of  a  covenant  for  that  puipose  43piir 
tained  in  the  said  indenture  of  bargain  jtnd  sakb 
and  a  declaration  of  the  uses  of  that  recovery,  coar 
tained  in  the  same  indenture  of  bargain  and  sak^ 
the  said  manors,  messuages,  lands,  and  beredittk- 
ments  were  dischai^ed  from  the  estate-tail  o^  kt. 
and  limited  to  the  use  of  the  said  U.  G.  wd  F.  G. 
their  heirs  and  •assigns  for  ever. 


REeoVERY  DEED.  ^514 


FORM  LII 


Recital  of  Indentures  of  LecLse  and  Release^  and  Common 
Recovery,  and  Declaration  of  Uses. 

AND  WHEREAS  under  and  by  virtue  of  cer- 
tain indentures  of  lease  and  release,  bearing  date 
respectively,  on  or  about  the  and  days 

of  in  the  year  and  made  or  expressed 

to   be   made  between,.  &c.  and  by   means    of   a 
common  recovery  duly   suffered  in   pursuance  of 
a   covenant  or  agreement  contained   in   the   said^ 
indenture  of  release,  and  a  declaration  of  the  uses  • 
of  that  recovery  contained  in  the  same  indenture 
of  release,  all   that  manor,  and   those  messuages, 
&c.  hereinafter  mentioned,    and  described  to  be 
situate  in  the  county  of  N,  and  hereby  granted, 
&c.  with  their  and  every  of  their  rights,  members, 
and  appurtenances   Were  conveyed    or    otherwise 
assured,  to  the  use,  &c. 


AN 


ANALYTICAL  DIGEST, 


BY  WAY  OP 


INDEX  TO  THE  PRINCIPAL  POINTS  IN  1HI8  YOLUHE. 


ABATEMENT.    The'  freehold   is   acquired   by   abater 

ment  .  .  224, 22» 

A  fine  by  an  abator  may  operate  by  non-claim  ibid* 

ABATOR.    An  abator  may  by  his  fine,  gain  a  title  by 

non-claim  •  •  224 

ABEYANCE.  Law  qajreful  to  avoid  abeyance,  of  freehold  44 
Query.    If  any  occupancy  of  freehold  Jtill  a^ministra- 

tioD,  when  the  administrator  is  -to  take  %9  occupant  ib. 
The  freehold  of  the  church  ,is  in  abeyance  during  the 

vacancy  of  an  incumbent  .  45 

See  Contingency.     Resulting  Use. 

ABSTRACT.  When  wills  of  reversioner  after  an  estate- 
tail  should  be  required,  to  be  added  to  abstract  15 

Should  be  submitted  to  conveyancer,  when  preparing 
recovery  deed    *  .  • '      '         28 

The  return  of  the  writ  of  sdsin  should  be  shown  150 

ACCELERATION.    An  estate  is  accderated  by  nuerger 

or  surrender  •  .'48 

Debts  charged  on  the  reversion  accelerated  by  merger    10 
Query.    If  this  applies  to  equitabW  estates  ib. 

ACCEPTANCE  of  lease  by  remiMnder«infin  rebuts  the  pre- 
sumption of  a  surrender  •  84 

ACKNOWLEDGMENT  may  be  before  the  writ  is  sued 

out  .  .  275 

One  of  the  principal  acts  of  the  parties  in  a  fine  292 

Time  of  acknowledgment  is  immaterial  •  293 

ACQUIESCENCE  affords  presumption  of  a  suriender         83- 

ACTION  REAL,    Recovery  is  one  in  form  •  8 
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ACTION  REAL.— Continued. 

Discontinuance  mukei  an  action  to  restore  the  seisin 
necessary  .  .  IS 

Learning  of  real  actions  to  b^  studied,,  to  understand 
the  doctriiM  #f  dorndboT  4rect>f  eiies  '  .  -  /    • .  49 

Difference  between  real  actions  and  common  recoveries 
as  to  lessees  for  lives  «  •  69 

All  conveyances  by  t^AU  itt  tail  are  to  be  avoided 
by  entry  or  action  •  •  93 

Rule  in  ml  actions  founded  on  a  title  •  171 

Tto  i^ttltit  of  iamie  in  tail  and  ^os^  ioi  mnfioderp 
&c.  is  tumedi  into  a  right  of  action,  by  discontinu- 
ance •  206, 246 

Right  of  action  cannot  be  transferred  •  206 

Is  not  devisable  •  ib* 

May  be  extinguished  by  a  release  or  by  fine  ib« 

Not  necewary,  that  an  estate  should  be  turned  into  a 
right  of  action,  to  call  the  statute  of  non-claim  into 
operation  •  •  227 

When  there  is  a  mere  right  of  action  an  ejectmeAt 
cannot  be  brou^^t  «  •  .    940 

When  the  remedy  is  doubtful,  a  real  action  is  prefer- 
able to  an  ejectment  .  ib. 

An  entry  by  a  particular  t^atit,  will  rMore  a  sehiti 
to  tho^  in  remaindef ,  8lc.  where  they  have  merely 
a  right  of  action  .  .247 

It  is  sufficient  that  mn  action' is  brought  within  ive 
years^  though  judgment  be  not  obtained  till  a  tub- 
sequent  period  .  .  ib. 

An  action  is  necessary  only  when  the  title  is  legal        248 
ADMEASUREMENT  of  parcels  .  272 

There  must  be  an  affidavit  of  intention  to  include 
them  when  an  application  is  made  to  amend  parcels 
in  a  fine,  &c.  •  /  273 

ADMINISTR  ATION.     Want  of  title  for  want  of  letters  of 

adminidtratinn  suspends  the  statute  of  non-cfwtn      938 

But  if  it  begins  to  run,  it  will  not  be  auspeiided  by 
the  want-  ot  letUrt  of  adminisiratian  .  242 

ADMINISTR  ATORS„«mdeoccu|>aats  .  44 

Occupancy  till  administration  .  ib. 

ADVERSE  POSSESSION  is  necessary  that  a  fine  nii^ 

operate  by  non-claim  .  .  224-7 

A  subsequerit  adverse  possession  will,  fiot  support  a 
previous  fine  .  .  228 

Till  there  is  a  right  of  entry,  there  cannot  be  an  ad- 
verse possession  .  •  238 

Acceptance  of  rent  may  prevent  an  adverse  possession  239 

A  conveyance  by  tenant  in  tail,  prevents  anf  advent 
possession  as  against  him  •  •  ib. 

ADVOWSON.    Fine  mav  be  levied  of  an  advoWsoft  209 
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APFi&AVJT«    Afidavitof  iBtMb:t»kiehidrpdirod^  W 
fine  is  required  when  an  application  is  isadettfiMii^d  273 

AGREEMENT.    Ammnait  t)f  die>  parties^  should'  liteit 

iheexteat  of  the  warrant  J  .    v  289 

AUENATION.  When  an  estate-tail  is  of  the  gift  ol"'  tl^ 
creivn,  the  tenant  in  tail  is  tegtraiti^  t^m  silieoa- 
tion  \     .     •       ■-■•■■■  ;      .^       ..'18,144 

Crrcumstanees  whidv  cause  the  restraint:  .  145 

Woman  tenant  in  tail  ex  provisione  viri  irestrained 
•from  alienation  by  herself  solely  "  ^  19,146 

•  Recovery  •  may   be  suffered  by  tenant  ^%itt  aflec 
alienation,  or  by  issue  .      '       .   •  22,138 

An  aliened  iptail  not  barred  by  sipgle  voucher  '      •       123 
Tenant  in  tail  after,  &:c*  considered  for  the  purposes 
of  alienation,  merely  as  tenant  for  life  •  144 

,1  m 

ALIENSk     An  alien  may  bar  remainders  by  recovery     '      140 
An  alien  may  levy  a  fine,  which  will  be  g^d  against 
all  persons  except  the  king.  .  .         257 

ALIQUOT  PART.  When  recovery  is  of  an  aliquot  part, 
the  freehold,  and  estate-tail  should  be  ia  ^he  same 
share  .  .  .  144,165 

See  Joint-tenants.  Coparceners.  Common,  Tenants  in.  " 

AMENDMENT  of  fine,  as  to  the  parcels,  must  be  b;|^  tha 

deed  of  uses  .  .  .  272 

An  error  in  the  entry  of  the  king's  silver  is  amendable  277 

ANCESTOR.     A  fine  by  one  ancestor  to  the  intail,  will 

bar  the  issue  .  .  . .  307 

Not  so  of  a  recovery  .  •  .         143 

One  ancestor  in  tail  not  barred  by  the  fine  of  the  other  307 
See  Descent. 

ANCIENT  DEMESNE.      Difference    between    lands  in 

ancient  demesne,  and  copyholds  •  200 

Within  the  extent  of  the  jurisdiction  of  the  courts  of 
Westminster-Hall  .  •  .         ib# 

A  fine  in  the  Common  Pleas  of  lands  in  ancient  de« 
mesne,  may  be  avoided  by  a  writ  of  disceit        248,  260- 

There  can  be  no  proclamations  on  fines  levied  in  a 
court  of  ancient  demesne  •  .  249 

A  fine  of  lands  in  ancient  demesne  levied  in  the  Com- 
mon Pleas  is  a  voidable  only,  not  void  .  260 

ANNUITIES  charged  on  reversion,  accelerated  by  a  fine, 

when  the  ownership  under  the  estate-tail  merges  \0 

Fine  maybe  levied  of  an.  annuity,  on  a  writ  of  annuity, 
or  a  writ  of  covenant  •  .  209,270 

APPOINTMENT,     First  use  declared  in  an  appointment, 

is  executed  by  the  statute  •  •  191 
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ASSIGNEE. .  A  ri^mrary  cinoot  be  tofi^^ 

ttpsnt  in  ttil  •  •  •  4 


ASSURANCE.    A  recovery  is  m  eammaa  Miurance  8;  Oft 

Fine  and  recoveiy  may  be  Kteral  parts  of  same  as- 
surance .    -^    i    •         *  *  ^^ 

Whether  a  recovery  ana  recovery  deed  dated  after  the 
.  tcrai  are  onii  assurance  as  between  the  parties  103 

As  agamst  a  remauider-man»  a  recovery  is  a  common 
assurance  •  •  110 

Recovery  and  recovery  deed  form  parts  of  the  same 
assunm^:  150 

Bar||;ain  abd  sale  with  a  distinct  assurance  by  fine,  no 
discontinuaoca  •  •  •  205 

Isms,  rdeaae^  and  fin^  being  parts  of  the  same  as^ 
surance,  are  a  discontinuance  •  •  ib. 

ATTAINTED  PERSON.  After  crime  and  befisre  attainder 

a  recovery  may  be  suffered  •  •         140 

Not  after  attainoer  •  4     .  •         ib. 

May  levy  fines  to  bind  themselves  and  their  heirs,  but 
not  the  king  or  lord  .  •  &7 

May  bea  conuseeinafine  •  •  266 

ATTORNEY.    Whether  a  corporation  aggregate  may  levy 

a  fine  by  attorney  •  •  •  259 

ATTORNMENT  obviated  by  the  statute  of  Anne        .  41 

AUTHORITY.     A  married  woman  having  a  mere  autho- 
rity, need  not  levy  a  fine  •  .  21^ 
An  authority  cannot  be  barred  by  non-claim         •         2^51 
In  the  case  of  an  authority  to  selU  there  is  no  estate 
till  the  authority  is  exercised             •                .          292 

AVERMENT.     May  identify  parcels  .  .  271 

The  conusee  in  a  fine  may  aver  the  use  in  himself         317 

AVOIDANCE.  The  avoidance  of  a  fine  for  want  of  free- 
bold,  i»ill  not  be  an  avoidance  for  the  benefit  of 
issue  in  tail  ,  .  .  29ft 


B. 


BANISHMENT.     The  wife  of  a  banished  husband  may 

levy  a  fine  .  •  .  254 

BARGAIN  and  SALE  bars  quasi  intail  of  freehold  for 

lives  ....  18 

Tenant  may  be  made  by  bargain  and  sale  .'  34 

On  a  bargain  and  sale  the  use  passes  insitmfer,  but 

subject  to  be  avoided  for  want  of  enrolment         .       38 
Want  of  enrolment  of  a  bargain  and  sale  for  making 
tenant,  will  vitiate  the  recovery  •  379  38 
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BARGAIN  AND  SALE.~C<mfmMcf.    ' 

But  enrolment  within  the  six  months  will  be  so£Bl- 

cient,  though  it  be  after  the  recovery  »aiFered  35 

The  recovery  will  be  good  in  the  absence  of  enrol- 
ment, if  the  deed  can  operate  in  another  mode  39 
May  tometimeg  operate  a»  a  ^rant^  &c.            39, 179, 190 
Advantages  of  having  bargain  and  sale,  or  deed  inrolled  39 
No  uses  can  be  declared  on  the  seisin  of  bargainee  40, 189 
.  But  uses  may  be  declared  of  a  recovery,  in  a  deed  of 
bargain  and  sale                        .            ^  .^  .    40,88,191 
And  uses  may  be  declared  of  a  bargs^K  jmd  sale, 

which  passes  a  common  law  seisin  "  40, 191 

ShifUng  use  not  adnu»sable  in  bargain  and  sale,  unless 
part  of  the  considertttion  proc^ds  from  the  cestui 
que  use  •  •  91 

iThe  seisin  of  bargainor  Supplies  the  use  173 

Must  be  founded  on  It  consideration  of  money,  or  mo-  ~ 

ney*s  worth  •  179 

In  a  lease  for  a  year  a  r^t  will  raise  an  use  180 

Barginee  is  the  cestui  que  use  .  •  190 

Of  bargain  and  sale  of  an  equitable  estate  ib. 

Bargain  and  sale  with  a  distinct  assurance  by  fine,  do 

not  create  a  discontinuance  •  205 

An  entry  by  the  bargainee  under  a  vend  bargain  and . 
sale  will  gain  the  mehold,  and  his  fine  may  bar  the 
bargainor  •  •  224 

BARON  AND  FEME.    See  Husband  and  Wife. 

BASE  FEE.    If  there  be  no  discontinutfoee,  the  fine  of 

tenant  in  tail  passes  a  base  fee  13,  299, 317 

And  when  the  same  person  has  also  the  reversion  in 

fee,  the  base  fee  will  merge  in  the  reversion  13 

A  base  fee  create  by  tenant  in  .tail  determines  ipso 

facto,  on  his  death  without  issue  106 

When  die  issue  are  not  barred,  they  may  defeat  the 

base  fee  by  their  entry  •  ib. 

BISHOP.  A  bishop,  as  such  may  be  barred  by  nonclaim 
6n  a  fine;  and  his  successor  ibr  the  time  being 
will  be  barred,  unless  he  avoid  the  fine  within  five 
years  «  235 

See  Ecclesiastics. 


C. 


CAVEAT*    A  fine  may  be  stopped  by  reason  of  death, 

before  payment  of  the  king*s  silver    ^  292 

CERTAINTY.    Ptecels  may  be  made  out  by  averment      271 

CESrrUI  QUE  trust,    a  cestui  que  trust  is  not  barred 

by  the  fine  of  his  trustee  •  233 
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cestui  QCE  TRVST.^C0iainMed.  ..,  ;       . 

lli«y  bar  hit  trustee  •  iSi 

One  cmljut  fiu  trust  loay  bar  doott^      . ',     •  ib« 

A €€Siui q¥€  t^ust  18 \mreA Ijfy  fbie poniBhimof trustee, 

exoept  in  tke  cam  of  fraud,. infiuusv,  ftc*  ib. 

To  gimr  legal  optr^tian  to  a  fine  levied  b/  cestui  f  k* 

t/k$t9  be  must  gain  the  freehold  by  feolPaoeot  262 

CBARGBS^    Prior  charges,  or  cbsrget  an  Afi  fnMH^taXh 

are  not  barr^  by  recover^  '  •  Itf;  141 

Charges  dcrif  ed  oat  of  remainders  are  l>affed*%i]^  reeo- 
▼ery  of  |Mof  tenant  iti  ti^il  « -  21 

CI^AITEL  INTEEIEST  distin^ishe^  fcom  freehold  42 

Teroi  of  yeara  is  a  chattel  mteil^t  •  43 

So  is  an  interest  until  debts  paid  •  ib* 

A  chattel  interest  is  not  a  sufficient  foundation  for  a 

fine  .  •  223, 22^  301 

I  See  Termor  for  Years. 

CHIEF-JUSnCB  may  take  fine  wkhout  a  writ  of  dedimug 

poiestaiem  •  « -  •  ' '  27S 

CHIROGRAPH  is  the  same  with  the  foot  of  the  fine         '  290 
Conclusive  evidence  of  fine  •  .  291 

CHOTiCH.     Abeyance  while  tlwre  is    a  vacancy  of  it 

clerk  •  •  .45 

COLLATERAL  INTEREST  may  be  extinguished  by  re- 
covery .  .  .        .  •    5 
Not  barred  if  annexed  to  estate  of  donor  of  intail  17 
tipringing  interest  under  varying  shares^  not  considered 
ascollaterfd                    •                       .           .             d3 

COLLATERAL   LIMITATIONS  annexed   to  an    estate- 
tail  may  be  barred  by  recovery  of  tenant  in  tail  2 
But  not  a  collateral  Kmitation  annexed  to  the  estete 
of  the  donor  of  the  inteil                                  .       -9,  17 

COLLATERAL  ISSUE  bound  by  fine  if  the  estate-tail 

descend  on  the  conusor  or  his  issue  •  307 

Not  bound  unless  the  intail  so  descends      ^      •  308 

COMMON.    A  fine  cannot  be  levied  of  a  common  in  gross 

sans  nombre  .  •  270 

COMMON  LAW  occupancy  altered,  and  to  what'  extent 

by  statute  .  .  •  44 

At  what  time  the  tenant  must  have  the  freehold  at  the 
common  law  ,  •  '      .     '  61 

COMPUTATION  of  non  claim  is  made  from  the  last  |)ro. 

clamation,  except  incase  of  disabilities,- and  thdn       > 
from  the  period  when  the  diaabilitiea  oe^se  339,  SS^^  SIRS 
And  except  in  case  of  future  estates,  and  aa  to  tliem 


INDEX.  521 


PAOI. 

COMPUTATION.—Con/miierf. 

from  the  time  when  they  confer  the  right  to  the 
possebsion  .  .  236,238,290. 

See  Nonclaim. 

CONCORD,  its  form  and  parts  «  •  277 

The  parts  of  the  concord  •  •  283 

The  concord  may  distribute  the  parcels  •  285 

There  must  be  several  concords  for  several  counties  28G 

CONCURRENCE  of  leaseholders  for  life  at  toits,  unne- 
cessary in  recovery  deeds  •  •        60, 67 

Otherwise  of  tenants  for  life,  under  settlements,  or 
of  tenants  by  curtesy  or  in  dower  •  69 

No  conveyance  by  tenant  in  a  former  recovery  is  ne- 
cessary, when  the  intended  conveyance  for  making 
this  person  tenant  is  void  •  •  102 

Oa  the  concurrence  of  persons  having  particular 
estates  .  •  •  107 

CONCURRENT.  Springing  icterest  under  varying  shares 

considered  as  concurrent  rights  not  barrable  53 

CONDITIONS*    A  recovery  may  bar  conditions  annexed 

to  estate-tail  .  •  2-10 

Tenant  in  tail  cannot  be  restrained  by  condition  from 

suffering  a  common  recovery  •  144 

A  condition  cannot  be  barred  by  fine,  till  it  confers 

a  right  to  the  possession  •  •    ^  231 

Ought  not  to  be  allowed  in  a  single  fine,  but  if  the 

fine  passes,  it  will  be  efiectual  •  •       289 

Allowed  in  renders  •  •  •  ib. 

CONCESSION*     Rec6very  by  confession  is  no  bar  to  issue 

or  the  remainders  •  •  .119 

CONFIRMATION.    There  may  be  a  confirmation  of  a 

prior  conveyance  by  a  subsequent  recovery     •    22-142 

A  fine  sometimes  operates  in  confirmation  of  the  title 
of  those  connected  in  privity  of  estate  •  226 

Tenant  for  life  may  be  benefited  by  a  fine  levied  by  re- 
mainder-man, et  e  amverso  •  228, 229 

CONSENT  of  equitable  owner,  whether  equal  to  convey- 
ance •  ...  26 

CONSIDERATION,  none  necessary  in  a  recovery  deed, 

except  when  by  bargain  and  sale  .  179 

CONSTRUCTION*    A  -deed  may  operate  in  one  mode 

though  it  is  not  effectual  in  another  .  41 

Of  the  word  ''  appear'*  in  statute  of  14  Geo.  2.  c.  20*  6'i 

Rules  of  constmctioo  in  deeds  •  .  182 

COHTINGENT.     Recovery  by  person  having  contingent 

interest,  extinguishes  the  interest  «  *         ,      14} 

TOL*  I.  S  N 
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CONTINGENT.— (fon^iniitfd. 

A  contingent  remainder  may  be  destroyed  by  reco- 
very .  .  •  .16, 142 

A  contingent  interest,  no  estate  .  •  48 

Remainders  said  to  be  destroyed  by  an  union  of  es- 
tatCy  though  that  union  does  not  produce  the  effect 
of  merger  •  •  •  115 

No  destruction  of  contingent  remainders*  wheii  equi- 
table •  •  •  .  117 

Owners  of  contingent  interests,  cannot  bar  in  tail  by 
recovery  .  •  •  .  142 

Cautions  aeainst  recovery  by  them  •  ib. 

A  fine  by  a  person  having  contingent  interest,  may 
operate  as  a  release  or  extinguishment        •      208,  2($1 

A  contingent  interest  may  in  some  cases  be  barred, 
in  others  bound  by  estoppel  .  •        209,301 

A  fine  may  be  an  estoppel,  on  the  expectancy  of  &n 
heir  •  •  •  •  ib» 

;Bemi8e  for  years  by  fine  or  indenture,  will  bind,  not 
extinguish  the  interest  •  .         208,262,806 

If  ti)^  use  of  the  fee  be  limited  in  contingency,  it 
will  jresult  to  the  former  owner  pro  inierresse  suo      316 

A  contingent  remainder  may  be  extinguished  by  fine  208 

Cannot  t^  transferred  by  fine  •  209,  261 

^NVEYANCE.    Tenant  in  tml  may  convey  by  fine  13 

Conveyance  not  always  necessary  to  make  tenant  to 
writ  of  .entry  .  •  .  31 

As  between  the  parties,  a  recovery  operates  as  a  con- 
veyance, though  no  good  tenant  to  the  writ  of 
entry  .  .  .  6,  72,  92 

Conveyance  by  tenant  in  tail  has  the  same  effect 
against  him«  as  a  conveyance  by  tenant  in  fee  has 
against  that  tenant  •  •  •  83 

Operation  i)f  a  defective  recovery  .        *     .  96 

A  recovery  defective  against  issue,  may  operate  as  a 
conveyance  •  •  101-120 

The  recovery  being  void,  and  the  conveyance  making 
the  tenant  good,  the  tenant  retains  the  freehold         102 

Vouchee  may  declare  uses  of  his  estate  on  a  recovery^ 
as  on  a  conveyance  by  him  .  .  105 

Joint  conveyance  by  two  persons,  having  distinct 
estates,  occasions  no  merger  .  •  107 

Voucher  not  material  in  recoveries  as  conveyances  or 
estoppels  '  •  .  ...        119 

Distinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  •  ,  .  120 

Recovery  may  be  good  as  a  conveyance  thoueh  il  has 
also  the  effect  of  barring  estates-tail,  ana  giving 
recompence  to  the  issue  •  •        *        *  ib. 

When  the  tenant  in  a  recovery  is  made  by  convey* 
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CONVEYANCE.— Con^iiittfrf. 

ance,    it   must  be  effectual   to  pass  the  freehold 
to  him  ....  161 

.  Of  conveyances  admitting  of  uses       ,         .  189 

Fine  by  persons  seised  operates  as  a  conveyance  203 

Without  proclamation,  may  be  a  conveyance       218 

There  cannot  be  any  conveyance  of  a  right  of  action    206 
A  fine  by  tenant  in  tail  as  a  conveyance,  cannot  ope-. 

rate  by  nonclaim  .  •  .         228 

A  conveyance  by  tenant  in  tail,  prevents  an  adverse 
.  possession  as  against  him  .  .  239 

A  fiue  cannot  operate  as  a  conveyance,  unless  there  is 

ail  estate  .  .  .  .  259 

Conveyance  cannot    be  made  by  fine,  of  a  person 
having  a  right  of  action,  a  title  of  entry,  or  a  con- 
tingent interest  .  .  .  •  208,  261 
A  fine  by  tenant  for  life,  for  his  own  life,  will  operate 

as  a  conveyance       '      •  .  .  380 

A  fine  by  several  persons  (as  a  conveyance)  will  en- 
able such  person  to  declare  the  use  ^ro  tnteresse 
suo  ....  312 

CONVEYANCER,  his  duty  as  to  recovery  deeds         .         177 

CONUSEE  may  be  any  person  who  may  be  a  grantee  in  a 
deed,  as  king,  married  woman,  infant,  attainted 
person,  corporations  aggregate  or  sole  .  265 

COPARCENERS  may  be  jointly  or  separately  vouched 

in  recovery  .  .  .  168 

One  coparcener  may  be  barred  by  nonclaim  on  a 
fine,  or  by  the  statute  of  limitations,  though  it  does 
not  run  against  his  companion  .  237,  266 

The  fine  of  a  coparcener,  good  only  f»r  his  share, 
unless  there  is  a  disseisin  •  .  264 

Coparceners  may  join  in  the  same  fine  •  286 

A  coparcener  may  declare  the  use  as  far  as  he 
conveys  .  .  .  311 

If  one  of  two  coparceners  levies  a  fine,  he  cannot  de^ 
dare  the  use  for  more  than  his  own  moiety         •       312 

COPIES.     Necessity  of  copies  saved  by  deeds  enrolled         39 

COPYHOLD.     Surrender  by  copyholder  and  voucher  by 

equitable  tenant  in  tail  •  .  27 

Copyhold  lands  purchased  by  the  lord  become  parcel 

of  the  manor  •  •  .  66 

Do  not  require  the  precaution  respecting  contingent 

remainders,  forfeiture,  &c.  .  .  117  . 

Copyhold  lands  net  within  the  statute  which  restrains 

alienation  by  women,  tenants  in  tail,  ex  prov.  viri    148 ' 
May  be  intailed  under  custom  •  .  153 

not  without  •         '       •  4  ib« 

N  n2 
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COPYHOLD.— Conrifitt^rf. 

Equitable  interest  may  be  intailed,  only  in  esse  the 
legal  estate  admits  of  intail  «  .  153 

Customary  mode  of  barring  intails,  must  be  observed  154 

One  mode  may  be  concurrent  with  another  ib. 

Surrender  is  a  necessary  mode»  unless  a  diflerent  mode 
is  prescribed  •  •  .  ib. 

Custom  to  restrain  the  right  to  bar  an  intail  is  void        ib. 

A  recovery  of  copyhold  lands,  must  be  in  the  same 
form  as  of  freehold  lands  •  .  155 

lutail  of  trust  of  copyhold,  eannot  be  barred  with- 
out observing  the  customary  mode  •  ib. 

An  equitable  intail  in  copyhold  lands,  cannot  be 
barred  by  mere  devise  .  .  157 

Lease  will  not  bar  an  equitable  intail  in  coj^hold 
lands  .  .  .  •  15S 

Whether  intail  may  be  barred  by  fine  .  159 

Difference  between  copyhold  and  ancient  demesne 
lands  .  •  •  ib. 

Whether  a  fine  by  a  married  woman  will  bar-  her  in- 
terest in  copyhold  lands  •  .  160 

Copyhold  lands  are  withm  the  jurisdiction  of  the  su- 
perior courts  ...  159, 267 

But  intail  cannot  be  barred  by  a  recovery  in  the 
Commdn  Pleas  •  .  •  160 

A  copyholder  is  bound  by  his  fine  as  an  estoppel  260 

— —  may  extinguish  his  interest  by  a  fine  ib. 

Cannot  devest  his  estate  by  the  mere  operation 

of  a  fine ;  and  the  plea  of  parte^y  &c.  is  an  answer 

to  his  fine  •  •  .  301 

CORPORATION.  A  corporation  sole  may  levy  a  fine  256 
An  ecclesiastical  sole  corporation  may  levy  a  fine  ib. 

Whether  a  corporation  aggregate,  may  levy    fine  by 

attorney  .  .  »  257 

Sole  aggregate  may  be  con  usee  in  a  fine  26G 

See  Ecclesiactic. 

COUNTER-PLEADER  of  voucher        .  .  170 

COUNTIES.    For    lands  in  several  counties  there    must 

now  be  several  fines  •  .  28^ 

COURTS.     Of  the  recovery  deed,  when  several  recoveries 

are  to  be  8ufi\;red  in  several  courts  •  174 

Of  the  courts  in  which  a  fine  may  be  levied  266 

COVENANT  may  be  maintained  against  a  feme  covert  on 

warranty  by  husband  and  wife  •  289* 

Fines  are  generally  levied  on  a  writ  of  covenant  2ei> 

— to  stand  seised.     The  seisin  of  the  covenantor 

supplies  the  use  •  •  :  173 
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COVERTURE  at  the  time  of  the  fiae  levied,  or  at  the 
commeDcement  of  a  title  of  entry,  protects  c^aiDtt 
the  bar  from  nooclaim  •  •  236 

But  the  period  of  iionclaim  will  commence  when  the 
disability  ceases  •  •  ib.  241 

COVIN.     A  fine  may  be  void  for  covin  •  223 

CROSS  REMAINDERS.     A  person  taking  by  cross  re- 
mainders has  an  estate  in  every  part  of  the  land  54 
Operation  of  a  recovery  on  these  interests                        ib. 

CROWN.     Reversion  or  remainder  of  crown  is  not  barred 

by  recovery  .  •  .19 

Restraint  of  alienation  by  tenant  in  tail,  because  the 
gift  is  by  the  crown  for  services  performed  18 

Difference  between  common  law  and  statute  protec- 
tion, as  against  issue  and  remainder-man  18,  19 

Recovery  cannot  be  suffered  by  tenaat  in  tail  of  the 
gift  of  the  crown  for  services  performed,  so  as  to 
bar  the  issue,  &c.  •  •  .  144 

Circumstances  to  bring  a  case  within  the  statute  which 
restrains  alienations  by  tenants  in  tail  145 

How  far  issue  uuder  an  estate-tail  of  the  gift  of  the 
crown  may  be  barred  by  nonclaim  on  a  fiat  146 

Effect  of  a  recovery  at  the  common  law,  when  the 
crown  has  the  remainder  or  reversion  .'  ib. 

Tenant  in  tail  of  the  gift  of  the  crown,  cannot  by  fine 
bar  the  issue  in  tail,  if  the  reversion  or  remamder 
be  in  the  crown  .  •  •  221 

CURTESY.  Tenant  by  curtesy  must  join  in  making 
tenant  to  writ  of  entry,  if  he  has  the  immediate  free- 
hold ....  69 

CUSTOM  to  restrain  the  right  to  bar  an  intail  is  void  145>  154 


D. 

DATE.     Recovery  deed  should  be  dated  within  the  term    62 
Query.    If  the  internal  evidence  of  a  recovery  deed 

is  conclusive  -  .  .  •  ib. 

When  the  freehold  is  conveyed  by  a  dee<l  dated  after 
the  term  in  which  the  recovery  is  suffered^  the 
freehold  remains  in  the  grantee  •  163 

General  observations  on  the  date  of  recovery  deeds    163 

DEATH.     Writ  does  not  determine  by  the  death  of  the 

king  .  .  .  275 

Death  of  one  of  the  parties  determines  the  writ  as  to 
him  •  »  #  •  ib. 
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DEATH.-^Contlnued. 

There  is  error  io  a  fine  as  against  any  of  the  parties, 

who  dies  while  the  writ  is  depending  275,  291 

A  .fine. may  stopped  by  reason  of  death,  before  the 

payment  of  king*8  silver  •  •  292 

A  tine,  unless  stopped,  will  be  good,  although  the 

king's  silver  is  paid  after  the  death  of  the  party  ib. 

Death  in  vacation  will  not  vitiate  a  fine,  so  as  the 

return  is  of  a  preceding  term,  and  the  king's 

silver  paid  .  .  276,291,293 

DEBTS  of  reversioner  accelerated  by  fine,  and  merger  of 

the  e8tate*tail  •  .  .        -'      10 

Debts  on  reversion,  the  acceleration  is  prevented  by 
a  demise  •  •  .12 

DEDIMUS  not  necessary  for  tenant  if  on  the  spot  174 

DEED  (RECOVERY.)    Practice  .  .        31,32 

Parts  of              .-...•                  •  1^^  1^ 

When  diderent  jurisdictions            •  .32 

One  recovery  deed  and  several  recoveries  .            ib. 

Declaratory  clause             •                •  •              33 
Presumption  of   g^od  tenant,    from  twenty  years' 

possession  when  the  deeds  are  lost  •           85,  162 

Of  recanFery  deed                  .  .                   161 

In  what  case  necessary                .  ,                 162 

Of  parties  to  recovery  deed                .  ,            165 

Observation  as  to  tenant                •  .                 172 

Recitals  in                •                    .  .                 177 

Testatum  clause               .                  •  .             179 

Particulars  which  it  should  contain  .                 180 

Operative  words  in* recovery  deeds  ,                182 

Of  the  parcels                .                .  .                184 
Clauses  of  "  the  reversion,"  and  "all  the  estate"  when 

to  be  inserted  in  the  recovery  deeds  .  186 
Of  the  grant  of  deeds  .  .  ib. 
Of  the  hat^endum  .  .  ,  187 
Of  the  use  .  .  .  188 
Difference  between  deeds  to  lead  and  deeds  to  de- 
clare the  use  of  fines                 •  .                318 

DEFAULT.     A  recovery  by  default  of  tenant  in  tail,  is 

no  bar  to  issue  .  .    .  .  119 

DEFEASIBLE.    Of  recoveries  by  persons  iKrhose  estates 

may  be  varied  as  to  shares  •  •  52 

DEFORCEANT  necessary  in  a  fine  .  200 

DEMANDANT.    Formal  party  ,.  .  29 

Practice  •  •  .  •       '      ib^ 

peathof  .  .  .  .  ib. 

annot  claim  to  be  exempt  firom  uses  declared  of 

any  i^in  he  may  acquire  ^  .96 
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DEMANDANT— Conhiittec/. 

Who  may  be  .  ,  I75 

Mistake  of  person  not  material  •  ib« 

Nor  is  the  want  of  his  execution  of  the  recovery  deed  ib. 
His  death  before  judgment  is  material  .  176 

DEMISE  recommended  when  debts  and  judgments  wee 

charged  on  reversion  •  t  12 

To  prevent  forfeiture.  Ill 

The  demise  in  ejectment  must  be  laid  after  entry, 

when  entry  is  necessary  to  avoid  a  fine  •       ^    207 

A  demise  by  indenture  for  years,  will  bind,  not  extin- 
guish the  interest  •  «  209 

DERIVATIVE  ESTATE.     See  Fee-tail. 

DESCENT.     When  there  is  tenant  in  tail,  remainder  in 

fee  by  descent,  a  recovery  is  preferable  to  a  fine  11 

—Tail — ^fine  ...  13 

Distinguished  from  occupancy  .  43,  46 

Difference  between  descent  and  purchase  as  to  post- 
humous child  •  .      .  .45 

Descent  which  tolls  entry,  renders  an  action  neces- 
sary to  restore  the  seisin  .  .  245 

When  tenant  in  tail  by  purchase  suffers  a  recovery, 
and  the  use  results  to  him,  or  is  declared  to  him 
in  fee,  his  estate  will  be  descendible  from  him  as 
a  purchasing  ancestor  .  .  198 

But  if  he  had  the  tail  by  descent^  the  donee  will  be 
deemed  the  purchasing  ancestor  .  ib. 

The  resulting  use  on  a  fine  will  descend  as  the  old 
seisin.  .  .  .  204,318 

So  also  if  the  use  is  expressly  declared  to  the  former 
owner  .  .  .  ib. 

Thejender  of  a  fine  passes  a  new  estate  with  a  new 
descendible  quality  .  .  210, 318 

DETERMINABLE  FEE.     When  mereed  in  reversion  13 

A  determinable  fee  is  taken  under  a  resulting  use 
to  tenant  in  tail,  who  levies  a  fine,  which  operates 
as  a  conveyance  .  .  204 

DEVEST.     An  estate  devested  is  turned  into  a  rio^ht  of 

entry  207 

A    fine    l^ned    by  tenant   for  life  may  devest  an 

estate  .  .  •  ib* 

Issue' in  tail  may  be  barred  by  fine,  though  the  estate 

is  not  devested.  .  .  218,  259 

An  estate  must  be  devested  to  give  effect  to  n«n- 

claim  .  .  .  222,  223 

If  tenant  for  life  in  possession,  levy  a  fine  in  fee,  &c« 

it  will  devest  the  estate  of  the  remainder-men         900 
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PA«B. 

DEVEST.— Continued. 

A  tenant  for  years  and  a  copyholder  cannot  devest 
au  estate  by  the  mere  operation  of  a  fine  301 

DEVISE.     Devise  till  debts  paid  a  chattel  interest  43 

An  inchoate  interest  under  a  use  to  arise  on  a  reco- 
very is  devisable  •  140 
An  equitable  intail  in   copyhold  landsy  cannot  be 
barred  by  mere  devise                  •                   •  157 

DEVISEE.  A  devisee  entering  under  a  void  devise,  gains 
the  fee  by  abatement^  and  may  levy  a  fine  and  gain 
a  title  by  non-claim  •  224 

See  Kevocation,  Will. 

DEVIS^;  EXECUTORY,  cannot  be  barred  by  the  reco- 
very of  a  devisee  in  fee  .  •  2,  3 
may  be  barred  by  a  recovery  of  tenant  in  tail         ib. 

DISAGREEMENT.     None  can  be  by  a  person  who  has 

acted  as  tenant  .  175 

Of  disagreement  by  husband  and  wife  in  declaring 
the  use  of  th^r  fine  .  .  314 

DISCEIT.  A  fine  of  lands  in  ancient  demesne,  levied  in 
the  court  of  Common  Pleas,  may  be  avoided  by  a 
writ  of  disceit  •  24S 

DISCONTINUANCE  by  tenant  in  tail  must  be  avoided 

by  action  .  .  .  13, 93 

May  be  by  feofiment  of  tenant  in  tail  203 

By  his  fine  sur  conusance  come  ceo,  &c.  •  ib. 

Under  a  discoutinnance  the  resulting  use  will  be  in 
fee-simple  .  .  204,299,317 

No  one  except  tenant  in  tail  in  possession,  can  discon- 
tinue estate^tail  .  .  203,204,299 

A  woman,  tenant  in  tail  ex  provisione  viri,  cannot 
discontinue  .  •  .  221 

Lease,  release  and  fine,  being  part  of  the  same  assu- 
rance, are  a  discontinuance  •  205 

Bargain  and  sate,  with  a  distinct  assurance  by  fine  no 
discontinuance  .  •  ib. 

No  discontinuance  can  be  made  by  the  concurrence 
of  tenant  for  life  with  next  remainder-imni  in  tail     206 

Tliere  cannot  be  a  discontinuance  of  renfc,  or  other 
incorporeal  hereditaments  .  •  ib* 

Nor  of  a  remainder  after  an  estate  of  freehold  205 

When  there  is  a  discontinuance,  the  issue  in  tail,  or 
those  in  remainder  or  reversion,  have  a  right  of  ac- 
tion by  formedon  ,  .  206 

They  cannot  maiutun  an  ejectment  •  ib. 

After  discontinuance^  there  is  merely  a  rigbtj  no 
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DISCONTINUANCE.— Con/iiittec/. 

tate ;  sach  right  cannot  be  transferred^  but  it  may 

be  extinguished  ;  •  206 

A  discoutinuance  changes  the  estate  into  a  right  of  ac- 
tion, while  an  estate  merely  devested  leases  a  right 
of  entry  .  .  206,  207 

The  issue  in  tsdl  may  be  barred  by  fine,  though  the 
estate-tail  is  previously  discontinued  •  218 

No  estate  can  be  barred  by  nonclaim  on  a  fine,  or  war- 
ranty, unless  it  is  discontinued  or  devested  230 

A  fine  may  be  avoided  by  entry  in  all  cases,  except 
in  the  case  of  a  discontinuance,  or  a  descent  which 
tolls  the  entry  •  .  245 

No  discontinuance  of  equitable  estates  •  262 

DISSEISIN.     A  feoffment  by  termor  gains  the  freehold        59 
A  recovery  against  disseisee  may  be  good  by  estoppel    99 
An  estate  in  remainder  may  become  an  estate  in  pos- 
session by  disseisin  of  tenant  for  life  •  139 
A  fine  by  disseisor  may  operate  by  nonclaim  '               224 
'    The  fine  of  joint-tenants,  tenants  in  common,  and 
coparceners,  good  only  for  the  share  of  each  of 
them,  unless  there  is  a  disseisin  of  the  other  shares  264 
Disseisin  is  a  question  of  fact                     •                    265 

DISSEISEE,  DISSEISOR.     The  right  of  entry  of  a  dis- 

seisee  is  extinguished  by  his  fine  to  a  straager  209,  302 

A  disseisee  may  be  barred  by  nonclaim  on  a  fine 
levied  by  disseisor  .  •  224 

A  fine  by  disseisor  who  has  made  a  lease  for  life  will 
operate  so  as  to  bar  the  disseisee,  and  confirm  the 
title  of  the  lessee  .  .  22^  310 

Issue  barred  by  fine  not  benefited  by  the  avoidance 
of  the  fine  by  a  dissdsee  •  •  298 

DIVISION  of  Estates  into  freehold,  and  not  of  freehold, 

chattel  interest,  and  not  o£  chattel  interest  42 

DONOR.    Recovery  cannot  gain  a  more  ample  estate  than 

the  donor  had  •  .  17 

DIVORCE.     A  divorce  does  not  defeat  a  fine  levied  by 

husband  and  wife  .  •  256 

DOWER.    Tena^l  in  dower,  must  join  in  making  tenant 

to  the  writ  if  entry  •  .  69 

No  recompence  will  go  to  a  mere  dowress  having  a 

title  of  dower  •  .  131 

May  be  barred  by  recovery,  or  by  fine  •  4,  26d 

Fine  may  be  levied  on  writ  of  dower  •  269 

Dower  may  be  barred  by  nooclwm  •  229 

DURESS.    Duress  of  imprisonment  cannot  be  all^;ed  at 

law,  at  an  anawer  to  the  operation  of  a  fine  258 
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ECCLESIASTICS.      There  is  a  suspension  of  remedy, 

when  the  head  of  an  ecclesiastical  body  is  barred      235 

Ecclesiastical  corporations,  aggregate  or  sole,  cannot 
be  barred  as  to  the  inheritance  oy  nonclaim  ib. 

The  individual  or  head  of  the  corporation  may  be 
barred  for  his  own  time  •  •  235 

It  seems  they  may  be  barred  by  the  statut  of  Limi- 
tations •  .  '  .  236 

EJECTMENT.      No.  ejectment  can  be  brought  by  the 

issue,  &c.  while  a  discontinuance  remains  in  force     206 

Ejectment  cannot  be  maintained  after  a  fine  with  pro- 
clamations, which  devests  an  estate,  without  an 
actual  entry  .  .  207 

The  demise  in  ejectment,  must  be  after  entry,  when 
entry  is  necessary  to  avoid  a  fine  .  208 

An  ejectment  may  be  brought  when  there  is  a  right 
of  entry  .  .  246 

Not  when  there  is  a  right  of  action  •  ib. 

In  what  cases  an  actual  entry  is  necessary,  before 
bringing  an  ejectment  •  ,  247 

ENGROSSMEMT.     Of  the  engrossment  of  fines  291 

• 

ENLARGEMENT.     Remote  remainder                .  16 

Determinable  fee                  •    '                      •  17 

Defeasible  fee                     .                            .  ib. 

Necessity  in  lease  and  release  of  estate  to  be  enlarged  41 

ENTRY.     Errors  in  entry  of  proceedings,  when  rendered 

immaterial  •  •  75 

All  conveyances  by  tenants  in  tail  are  to  be  avoided 
by  the  issue  by  entry  or  action  .  93 

Right  of  entry  may  be  extinguished  by  fine,  &c.  206 

Entry  may  be  made,  when  the  estate  is  merely  de- 
vested .  .  207 

There  can  be  no  alienation  by  a  person  in  remainder 
or  reversion  having  a  mere  right  of  entry  208 

No  entry  necessary  to  avoid  a  fine  without  proclama- 
tions •  .  213 

An  actual  entry  to  avoid  a  fine  is  necessary '  only  in 
the  case  of  a  fine  with  proclamations,  and  it  must 
be  for  that  express  and  declared  purpose   207,  213,  247 

Entry  or  claim  must  be  pursued  within  one  year  after 
such  entry  or  claim  •  •  222 

An  estate  devested  is  turoedinto  a  right  of  entry         207 
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An  entry  not  necessary  when  there  is  no  ouster  or  de^ 

vesting  .  :«4  220 

Entry  by  one  tenant  for  life  will  revest  the  estate  of 

thotie  in  remainder  •  .  227 

A  right  of  entry  may  be  barted  by  fine  and  nonclaim  234 
Till  there  exists  a  right  of  entry»  there  cannot  be  an 

adverse  possession  •  •  238 

A  fine  may  be  avoided  by  entry  in  all  cases,  except  in 

case  of  a  discontinuance,  and  a  descent  tolling  entry  245 
An  entry  by  a  particular  tenant  will  restore  the  seisin 

of  those  in  remainder  and  reversion,  unless  they  have 

merely  a  right  of  action  •  •  247 

In  what  cases  an  actual  entry  is  necessary,  before 

bringing  an  ejectment  .  .  ib. 

An  entry  is  necessary  only  where  the  title  is  legal  248 

Entry  not  necessary  when  a  fine  is  void  .  249 

EQUITABLE  RECOVERIES,  no  bar  of  legal  estate  22 

No  objection  that  equitable  freehold  flows  frjqm  l^al 

estate  •  •  23 

Nor  that  the  equitabble  remainder  is  in  trustee  of  le- 
gal estate  •  •  ib. 
Nor  that  the  equitable  tenant  in  tail  has  the  legal  estate    28 
Tenant  of  equitable  freehold                     .                         ib. 
Equitable  remainder  exists  to  some  purposes  though 

extinguished  in  legal  estate  •  ib 

Double  equity  •  24, 27 

Mortgagee  •  •  24 

Conveyance  by  trustee  and  consent  by  equitable  owner    26 
Will  be  good  though  the  vouchee  has  an  equitable  tail 

and  a  legal  fee  •  28 

Wife  having  freehold  as  separate  estate,  may  make  te-  !    4 
nant  in  an  equitable  recovery  •  34 

EQUITABLE  ESTATE.  Query.  Whether  a  chai^  on  an 
equitable  estate  will  be  accelerated  by  merger  of 
a  prior  estate  .  .  .     •  11 

No  forfeiture,  or  destruction  of  contingent  remainders, 

of  equitable  estates  .  .  117 

Equitable  estates-tail  ex  prov.  viri  are  within  the  sta- 
tute which  restrains  alienation  .  147 
Equitable  interest  in  copyhold  lands  may  be  intailed 

only  in  case  the  legal  estate  may  be  intailed  153, 155 
General  rule  as  to  alienations,  &c.  of  equitable  estates  158 
Of  a  bargain  and  sale  of  an  equitable  estate  90 

In  equity  the  -intention  rather  than  the  form  is  re- 
garded .  •  .  ib. 
A  fi lie  by  tenant  for  life  of  an  equitable  estate  does 

not  operate  as  a  forfeiture  •  •  202 

Afine  by  cestui  que  trust  is  considered  in  equity  as  a 
convejanoe  •  •  •  262 
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One  eauitable  owner  may  be  barred  by  the  fine  of 

anoti|tr  .  .263 

An  equitable  freehold  will  be  safficient  to  support  a 

fine  of  an  equitable  estate  •  •  310 

EQUITY  OF  REDEMPTION.  Persons  having  an  equity 
of  redemption  cannot  levy  a  fine  to  bar  by  nonclaim 
at  law  •  •  •  •  263 

But  a  fine  by  a  person  in  possession,  claiming  the 
equity  of  redemption  adversely,  will  bar  other  claim- 
ants of  that  equity  .  .  223,  233,  263 

The  mortgagee  connot  bar  the  mortgagor  •  ib. 

£RROR.  Power  to  bring  a  writ  of  error  may  be  extin- 
guished by  recovery  •  .  5 

Reversal  of  fine  for  error  will  not  vitiate  a  recovery 
suffered  in  the  mean  time  on  a  tenant  made  by  the 
fine  •  •  •  •  .     37 

Errors  in  entry  of  procedings  when  rendered  immate- 
rial •  •  •  •  75 

Erroneous  recovery  is  good  till  avoided  .  95 

Error  in  a  fine  will  vitiate  the  proclamations,  but  an 
error  in  the  proclamations  will  not  vitiate  the  fine  297, 248 

A  second  fine  may  bar  the  lord  of  a  writ  of  disceit,  or 
error  under  a  former  fine  •  .  240 

It  is  error  if  the  writ  is  returnable  on  a  dies  nonjuridicus^b 

A  fine  is  erroneous  as  against  parties  who  die  while  the 
writ  is  depending  •  •  .  285 

A  fine  is  erroneous  as  far  as  it  comprises  land.  See  not 
mentioned  in  the  writ  .  •  285 

ESCHEAT.    Escheated  lands  become  parcel  of  a  manor    66 
Will  of  a  manor  will  include  lands  subsequently  es- 
cheated •  •  •  •  ib. 

ESTATE.     A  contingent  interest  no  estate  •  48 

Clause  of  **all  the  estate*'  to  be  sometimes  inserted 

and  sometimes  omitted  in  recovery  deeds  .         186 

After  discontinuance  no  ejectment  can  be  maintained  206 
After  discon^nuance  there  is  merely  a  right  of  action, 

and  no  estate  .  .  •  ib. 

And  after  the  freehold  is  devested,  the  estates  of  the 

rightful  owners  are  changed  into  rights  of  entry       207 

ESTOPPEL.  .  .  .  .  4,6 

Issue  in  tail,  or  remainder-man  not  barred  by  estoppel  6 
Tenant  in  tail  personalfy  bound  by  recovery  though  no 

tenant  .  •  •  •  6, 86 

Recovery  good  between  the  parties  by  estoppel,  though 

the  name  of  the  tenant  was  mistaken  •  89 

Issue  not  bound  by  estoppel  •  4, 6^  92 
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A  Recovery  by  a  peraon  who  has  a  right  eatinguishes 

the  right  •  •  95 

General  heirs  estopped  by  a  recorery  without  a  te- 
nant .  .  98,99 
A  recovery  by  disseisee  may  be  good  by  estoppel  99 
A  recovery  defective  against  issue,  may  operate  as  a 

conveyance  •  101 

Voucher  not  material  in  recoveries,  as  conveyances  or 

estoppels  •  119 

Distinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  •  120 
Recovery  may  operate  a*s  a  convejrance  or  estoppel  73 
Strangers  may  take  advantage  of  estoppels  208 
Vine  by  estoppel  operates  lis  a  release  ib« 
An  estoppel  fof  years  is  created  by  a  fine  sur  coit- 

cessit  for  years  •  SOSt 

A  fine  by  a  stranger  may  operate  as  an  estoppel  2591^ 

— —  by  a  stranger,  or  by  a  person  having  chattel  in- 
terests, &c.  will  operate  by  estoppel  260 
A  recovery,  or  fine,  may  be  an  estoppel  on  the  expec- 
tancy of  an  heir,  contingent  interest,  a  right,  &c.  6, 301 
Ab  heir  apparent  is  concluded  by  his  fine  ib. 
Contingencies  may  in  some  cases  be  barred,  in  others 

bound  by  estoppel  •  ib« 

A  disseisee  is  barred  by  his  fine  •  302 

Of  fines  levied  by  two  when  an  estate  is  limited  to. 

them  and  tHe  survivor  •  .  ib. 

A  fine  for  years  binds ;  a  fine  in  fee  bars ;  by  way  of 
estoppel  •  305 

£TIDENCE.     Advantage  of  recovery  in  shortening  evi- 

denceof  title  .  .14, 1& 

Query.   Whether-  the  internal  evidence  of  a  recovery 

deed  is  conclusive  as  to  its  execution  62 

Possession  for  •  twetity  years  and  recovciy  deed,  evi- 

deRce  of  recovery  •  74 

The  statnte  of  14  Geo;  II.  marking  the  recovery  deed 

evidence  of  the  recovery,  applies  only  when  the  re-. 

covery  cannot  be  found  .  76, 85 

After  twenty  years,  &c.  a  recovery  is  evidence  of  a 

good  tenant,  if  the  recovery  deed  is  lost  85 

Attornies'  books  admitted  m  evidence  in  some  cases        82 
The  chirograph  is  conclusive  evidence  of  a  fine  291 

Proclamations  must  be  proved  by  an  examined  copy     ib. 
Infancy  must  be  established  by  inspection  252 

Extraneous  evidence  may  be  admitted  •  ib. 

See  Presumption. 

EXCEPTION,  when  allowed' in  fines  289 
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EXECUTION.    Qaerv.  Whether  the  time  of  execution  of 

a  recovery  deed  may  be  shown  63 

Execution  may  be  sued  by  or  against  the  heir       151,  176 
Statutable  regulations  respecting  execution  151 

Advisable  to  have  recovery  deed  executed  within  the 

term  •  .164 

Not  necessary  that  the  tenant  or  demandant  in  the  re- 
covery should  execute  the  recovery  deed  175 

EXECUTORS.     By  devise  to  executors,  until  debts  paid, 

they  have  a  chattel  interest  •  43 

Blade  occupants  •  44 

When  a  fine  begins,  in  the  case  of  chattel  interests,  to 
run  against  a  person,  it  will  continue  to  run  against 
his  executors,  &c.  notwithstanding  a  subsequent 
disability  .  .  242 

EXECUTORY  FINE.   A  married  woman  may  defeat  exe- 
cution  on  a  fine  levied  by  her  alone,  whilst  under, 
coverture  .  255 

Doubted  whether  the  operation  of  nonclaim  is  sus- 
pended on  an  executory  fine  •  296 

EXECUTORY  INTEREST.    An  executory  interest  may 

be  extinguished  by  fine  •  208 

Not  sufficient  that  the  tenant  in  a  recovery  has  merely 
an  executory  interest  .         •  48 

EXPECTANCY.     A  fine  levied  by » an  heir  apparent  may 

operate  by  estoppel  .  301 

EXPENCE.    Fme  or  recovery  .  15 

EXTINGUISHMENT.  Rent,  dower,  &c.  may  be  extin- 
guished by  recovery  .  5 

Equitable  remainder  exists  to  some  purposes,  though 
extinguished  in  legal  estate  •  23 

Title  of  dissiesee  may  be  extinguished  by  his  recovery    09 

Consequence  of  extinguishment,  and  cautions  against 
it  .  .  142 

Right  of  action  or  entry  may  be  extinguished  by  fine 
or  release    .  .  .  208 

Termor  or  copyholder,  &c.  may  extinguish  hit  inter- 
est by  a  fine  •  •  260 

See  Estoppel. 

FEE.  A  recovery  by  tenant  of  a  determinable  fee  operates 

merely  as  a  conveyance  •  %  4 

The  defeasible  quality  of  a  fee  not  barred  by  recovery      2 
Determinable  fee,  may  merge  in  the;  reversion  in  fee- 
simple  «  13 
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FEE.— .Conltntied. 

A  fee-simple  passes  when  tenant  in  tail  disconti- 
nues •  •  •  13 

A  base  fee  passes  by  the  alienation  of  tenant  in  tail 
when  he  conveys  his  estate  •  ib. 

Tenant  in  fee,  and  his  heirs  bound  by  recovery  though 
no  good  tenant  to  the  writ  of  entry  •  86,  99 

Reversioner  in  fee  bound  by  his  recovery  •  88 

A  fee-simple  depending  on  a  new  title  is  acquired  by 
discontinuance  •  •  203 

FEME.    See  Husband  and  Wife 

FEOFFMENT.    Tenant  may  be  made  by  feoffinent  34 

Difference  between  a  feoiiineut  and  fine  in  making  te- 
nant •  •  37 
There  must  be  livery                            •            •                41 
Feoffment  by*  termor  will  gain  the  freehold              59, 260 
Termor  for  years,  or  copyholder,  &c.  cannot  levy  a 

fine  with  effect  without  making  a  feofilnent  223, 226, 260 
To  gain  a  title  by  nonclain  the  feoffment  should  pre- 
cede the  fine  •  .  260,295 
The  practice  of  feoffment  and  re-enfeoffment  super- 
seded by  the  introduction  of  conveyances  to  uses      211 

FINE  distinguished  from  recoveries  •  13 

Tenant  may  be  made  by  fine  »  34 

Husband  seised  in  right  of  wife  may  make  tenant  with- 
out fine  .  •  ib. 
A  fine  not  necessary  when  the  wife  has  the  freehold, 

as  a  separate  estate  .  •  ib. 

^L  fine  to  make  a  tenant,  may  be  in  the  same  or  a  prior 

term  .  *  .  36 

A  fine  will  be  presumed  to  be  to  the  use  of  the  co- 
nusee  if  he  is  afterwards,  notwithstanding  an  inter- 
val of  many  years,  named  tenant  in  a  recovery,  and 
no  use  declared  in  the  mean  time  .  ib. 

Reversal  of  fine  for  error,  will  not  vitiate  a  recovery 
suffered  in  the  mean  time,  on  a  tenant  niade  by  the 
fine  ,  .  37 

Difference  between  a  feoffment  and  fine  in  making  te- 
nant •  .  ib. 
Advantage  of  making  tenant  to  recovery  by  fine  39 
A  fine  in  Vacation-  as  of  a  •preceding  term  will  support 

a  recovery  in  that  term.  .  04 

Notwithstanding  the  intail  is  barred  by  fine,  a  reco- 
very may  be  suffered  .  .  126 
Whether  intail  in  copyholds  may  be  barred  by  fine  159 
Of  fines  of  lands  of  ancient  demesne                •  ib. 
Whether  a  fine  by  a  married  woman  will  bar  her  in- 
terest in  copym>Id  landr            •      •             .  «          160 
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A  fine  18  an  atsui^v^ice  of  record  •                 200 

Is  founded  upon  a  writ  .                             ib. 

Parties  apd  their  denominatioiis  •                       ib. 

THERE   ARE  SEVERAL   SPECIES   OF   FINE. 

1.  Stir  canuzance  de  droit  come  ceo,  Sfc,  201 

2.  Stir  done  grant  et  render                       .  ib. 

3.  Sur  conuzance  de  droit  tantum                •  ib. 

4.  Stir  concessit                                                •  ib. 
Except  in  particular  cases  the  6r8t  is  preferable  ib. 

-If  levied  in  fee  by  tenant  for  life  of  the  legal  es- 
tate»  or  by  tenant  for  life  with  a  remote  estate  of 
inheritance  it  is  a  forfeiture  .  ib. 

•It  is  also  a  forfeiture  if  a  tenant  for  life  accepts 
it  .  •  •  ib. 

.        So  likewise  if  two  tenants  for  life  levy  this  fine, 

or  one  levies  and  another  accepts  it  •  201 

The  forfeiture  is  prevented  by  the  concurrence  of  the 

person. having  tne  immediate  estate  of  inheritance    202 
— -— Difierence  between  fines  and  recoveries*  in  this 

respect  .  •  ib. 

This  fine  if  levied  by  an  equitable  tenant  for  life  is  not 
'    a  forfeiture  •  •  ib. 

It  is  an  acknowledgment  of  a  gift  or  feofimeut  on 
record  .  .  ib. 

-It  passes  the   inheritance  without  words  of  li- 


mitation .  .  ib. 

Bat  words  of  express  limitation  will  have  effect  ib. 

It  will  be  no  forfeiture  if  confined,  to  the  interest  of 

conusor  .  •  ib. 

If  levied  by  tenant  in  tail  in  possession,  it  creates  a 

discontinuance,  and  a  tortious  fee  depending  upon 

a  new  title  •  203 

When  levied  by  a  person  seisedj  it  transfers  the  seisin 

of  which  uses  may  be  declared  .  ib. 

The  use  if  not  declared  will  result  unless  the  fine  it 

for  a  particular  estate  .  ib. 

It  results  according  to  the  former  ownership  ib. 

The  use  if  declared  of  part  of  the  estate  only  will  re» 

suit  for  the  residue  .  •  204 

The  descent  of  the  use  when  declared  or  resulting, 

will  be  governed  by  the  ^Id  seisin  ib. 

Bargain  and  sale,  with  a  distinct  assurance  by  fine,  do 

not  create  a  discontinuance  .  205 

The  fine  sometimes  devests  the  estate,  and  leaves  a 

mere  right  of  entry  .  207 

Lease,  release,  and  fine  being  parts  of  the  same  atsar- 

ance,  create  a  discontinuance  •  206 

When  it  does  not  devest  or  disoontinu^  the  estate 
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;  '  .      there  is  a  continuance  of  seisin  in  the  person  having 

the  remainder  or  reversion  in  fee  ..  207 

.'  .   Unless  barred  by  the  finey  the  issue  in  tail,  &c.  may 

enter  •  •  ib» 

An  entry  is  necessary  to  avoid  this  fine  when  levied 
I        with  proclamations  •  ib» 

A  fine  levied  by  a  person  having  merely  a  right  of 

action,  &c.  will  operate  by  extinguishment  208 

A  fine  may  extinguish  a  right  of  action  »  ib. 

of  entry  •  ib. 

a  contingent  remainder  ib* 

an  executory  interest  ib. 

Strangers  may  take  advi^ntage  of  fines  operating  by 

way  of  extinguishment  •  ib. 

So  may  a  disseisor,  of  a  fine  levied  by  the  disseisee  209 
Contingent  remainders  cannot  be  transferred  by  fine  ib. 
But  a  fine  tur  concessit 9  for  years y  will  bind  the 

estate  when  it  shall  vest  •  ib. 

To  bind  a  contingent  interest  or  right  in  tail,  a  fine 

sur  cQticessity  for  years,  may  be  levied  210 

Any  fine  which  imports  to  pass  a  fee  will  exting^sh 

a  right  .  •  ib. 

The  fine,  sur  grant  et  render^  operates  as  a  double 

conveyance  .   .  •  ib. 

Parts  of  this  fine  .  •  ib. 

It  changes  the  descent  .  ib. 

The  render  of  the  fine  may  life  to  the  grantor  or  hit 

wife  .  .  211 

Settlements  may  be  made  by  this  fine  ib. 

Uses  may  be  declared  on  the  render  of  this  fine  ib. 

The  fine  sur  amuzance  de  droit  tantuMf  transfers 
merely  the  estate,  or  extinguishes  the  right  of  the 
conusor  •  «  .  212 

■  ■  is  used  to  pass  a  reversionary  interest,  or  as  a 

surrender  .  .  '    ib. 

is  proper  for  a  tenant  for  life,  with  a  remote 


inheritance  .  •  ib. 

Use  may  be  declared  on  a  seisin  transferred  by  this 

fine  .  •  ib. 

The  fine  sur  concessit,  may  be  levied  for  years,  for 

life,  in  tail,  or  in  fee  •  213 

Whether  it  may  be  levied  with  a  clause  of  *'  all  and 

whatsoever,"  &c.  .  «  ib. 

It  is  used  to  pass  the  estates  of  married  women,  be- 
ing tenants  for  life  .  •  ib. 
— —  to  create  terms  to  bind  ^ecutory  interests  by 

estoppel  .  *  .  •  ib. 

Fines  are  further  distinguished  into  x 

1st.  Fines  at  common  law  •  ib. 
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2d.  Finei  with  procltmttioiit  •  •        213 

A  fine  at  the  cotninon  law  ia  no  bar  to  the  iaaut  in 
tail,  or  by  non-claim  •  •  ib» 

■  When  used  as  a  conveyance  it  may  operate 

without  prockmationf  •  jb. 

No  entry  is  necessary  to  avoid  this  fine  •  ib. 

An  actual  entry  is  only  necessary  in  the  case  of  m 
fine  with  proclamations  •  ib» 

The  object  of  proclamatitms  is 

Ist.  To  protect  a  defective  title  by  nonclaim  214 

2d.  To  bar  the  issue  in  tail  ib. 

The  general  objects  of  fines  are 

1st.  As  a  conveyance  by  married  women  .  ib. 

2d.  As  a  conveyance  by  the  issue  in  tail  •  ib. 

3d.  To  gain  or  confirm  a  title  by  nonclaim  ib. 

.   1st.  A  married  woman  cannot  bind  hersdf  or  her 
heirs,  as  to  her  estate  of  freehold,  &c.  without  fine  ib. 

Proclamations  immaterial  with  this  view  •        215 

A  fine  is  not  necessary,  where  the  wife  has  a  mere 
aathority  .  .  ib. 

Or  a  power  dispensing  with  coverture  .  ib. 

Or  a  separate  estate  by  way  of  trust  •  ib. 

Tenant  in  tail  may  alien  ny  fine  with  proclamations  216 

Whether  he  has  an  estate  in  possession,  remainder, 
or  reversion  •  •  218 

Also  he  may  bind  contingent  interests  by  estoppd         ib. 

And  may  bar  his  issue  though  the  estate  is  discontinu- 
ed, devested,  or  aliened  .  ib. 

Or  though  levied  by  issue  in  the  life-time  of  his  an- 
cestor .  .  ib. 

Also  between  collatemis,  the  fine  will  be  a  bar  if  the 
intail  descends  on  the  conusor  or  his  issue  219 

A  fine  will  have  no  effect  unless  the  issue  are  inherita- 
ble to  the  intail  •  220 

Nor  will  a  fine  by  a  person  whose  title  as  hrir  is  de* 
feated  by  a  more  inomediate  descent  ib. 

Difference  between  fine  and  recovery  •  ib. 

A  fine  by  tenant  in  tail  after  poasibility,  ke,  is  con- 
sidered as  a  fine  by  tenant  mr  life  •  ib. 

A  fine  by  tenant  in  tail  of  an  estate  of  the  gift  of  tiie 
crown,  Ice.  cannot  bar  the  issue  if  the  reversion 
or  remainder  remains  in  the  crown  .  221 

Women^  tenants  in  tail  car  provisiome  vtri,  cannot  bar 
their  issue  by  fine  •  ib. 

Statute  of  nonclaim  4  H.  YII.  nuikes  am  action  or 
entry  neoessanr,  within  five  years  ib. 

By  4.  Ann,  c.  16.  s.  16,  it  is  necessary  thatauch  entry 
or  claim  be  pnrsned  within  one  year  222 
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A  fine  levied  by  cMui  fu€  trusi,  is  roid  as  agdnst 
the /r^o/ owners  ^  •  283 

— ^  by  tenant  for  life>  may  gain  the  fee  by  non- 
claim  •  •  225 

A  fine  by  an  abator,  intruder,  of  disseisor,  may  ope- 
rate by  non-claim  .  •  ib. 

An  instantaneous  seisin  ia  not  a  sufficient  foundation 
for  a  fine  '     •  •  ib* 

A  tenant  for  years,  the  owner  of  any  chattel  interestf 
a  person  who  has  mere  possession,  or  the  receipt 
of  rent  of  another's  tenant,  has  not  a  sufficient 
foundation  for  aC  fine  •  223, 22B 

A  fine  will  sometimes  operate  in  confirmation  of  the 
title  of  those  connected  in  privity  of  estate  226 

No  entry  necessary,  when  there  if  no  ouster  or  de« 
resting  •  •  ib» 

Adyerse  possession  is  necessary  to  the  operation  of  a 
fine  by  non-claim  •  .  227 

Privity  of  estate  may  prevent  a  oar  by  non-claim  ib. 

An  entry  by  one  may  revest  the  estate  of  another  ib« 

A  subsequent  adverse  possession  will  not  support  a 
previous  fine  •  •  228 

A  fine  by  tenant  in  tail  as  a  conveyance,  cannot  ope^ 
rate  by  non-claim  •  •  ib« 

A  fine  by  a  disseisor  who  has  made  a  lease  for  life,  will 
operate  as  bar  to  the  disseisee,  and  a  confirmation 
of  the  title  of  the  lessee  •  ib« 

Necessity  of  adverse  possession  illustrated  229 

No  estate  is  barred  by  fine,  unless  it  is  devested  or  dis- 
continued •  •  230 

A  reut<«i'harge,  an  interesse  termini^  a  condition,  an 
authority,  not  barred  by  non-claim  on  fine  231 

Non-claim  will  run,  though  the  fine  is  levied  before 
there  is  a  right  of  possession  •  ib* 

A  fine  by  a  lessor  while  an  interesse  termini  is  exe- 
cutory, will  not  bar  it  •  232 

An  inUresse  termini  may  be  barred  by  the  fine  of  a 
stranger,  after  a  right  of  entry  has  existed  for  five 
years  and  non-claim  •  ib* 

A  fine  by  a  trustee  will  not  bar  the  cestui  que  triist   233 

A  cestui  que  trust  having  gained  the  legal  freehold, 
may  bar  his  trustee  by  fine  .  fb. 

One  cestui  que  trust  may  also  bar  another  ib, 

A  cestui  que  trust  is  bound  by  nonclaim  of  the  trus- 
^     tee,  except  in  cases  of  fraud,  infancy,  &c.  ib. 

DitFerence  when  the  equity  charges  the  person,  and 
when  the  lands  •  •  234 

A  fine  will  bar  any  ri^bt  or  title  of  entry,  by  non-claim  ib. 

Also  a  remedy  by  action  «  •  ib« 

o  o  8  •    ' 
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Who  mHy  be  bftired  hy  non-claim. 

■  ■         ecclesiastical  persons  beiu^  sole  corporations^ 
as  a  bishop,  parson,  &c.  •  235 

Al.*<o  the  successor  for  his  time,  unless  he  avoid  the 
ilne  •  •  ib. 

A  corporation  during  the  coutinuance  of  its  head, 
by  the  non-claim  of  its  bead  •  ib* 

Who  cannot  be  barred, 

«.,  the  kine,  nor  ecclesiastical  corporaiions^  agw 
^r^^te  or  sole  •  •  ib. 

An  officer  for  life  may  be  barred  for  his  time  236 

*      A  successor  not  baried  by  non-claim  of  his  predecessor  ib. 

Observations  on  fines  as  against  ecclesiastioftl  corpo- 
rations .  •  •  «  ib* 

A  fine  must  be  avoided  within  five  years,  except  in 
the  cases  of ,  infancy,  &c.  and  owners  of  future 
rights  must  claim  within  five  years  after  their  dis- 
ability ceases,  or  right  commences  .  ib» 

Computation  of  non-claim  is  made  from  the  last  pro- 
clamation •  •  ib* 

State  of  the  law  when  several  persons  have  several 
present  rights  .  •  •  237 

A  fine  may  run  against  some,  though  not  against 
otheis  of  several  joint-tenants  .  ib. 

Against  persons  having  immediate  rights,  a  fine  begins 
to  run  from  the  last  proclamation  .  ib. 

But  not  against  those  whohave  future  rights,  till  their 
right  of  possession  commences  *  238 

Several  rights  or  several  estates,  give  f^veral  periods 
of  non-claim  fo**  each  estate,  right,  &c.  240 

A  fine  may  run  against  an  heir,  though  the  ancestor 
died  under  a  d'sability  •  241 

Subsequent  disabilities  will  not  suspend  the  period  of 
non-claim  on  fines,  when  it  once  cotnmences  242 

A  recovery  by  tenant,  &c.  in  tail,  though  barred  by 
fine,  Mill  bar  the  remainders,  &c.  .  243 

The  statutes  of  limitations,  and  non-claim  on  fines, 
may  be  running  at  the  same  time  •  244 

The  statute  of  limitations  may  sometimes  operate  be- 
fore the  tine  begins  to  run  •  ib* 

A  seller  relying  ou  non-claim  on  a  fine,  must  shew  by 
evidence  the  ap.  lication  of  the  bar  .  ib. 

In  adveise  actions,  non-claim  is  a  bar  till  the  contrary 
is  shewn  •  *  245 

A  fine  may  be  avoided  by  entry,  except  in  the  case  of 
a  discontinuance,  or  a  desi  ent  tolling  entry  ib. 

In  the  excepted  caset,  an  action  is  nect^ssary  246 

Entry  or  claim  on  a  fine  must  be  prosecuted  within 
one  year,  or  a  new  entry,  &c*  made  within  the  five 
years  *  .  ib* 
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Actual  entry  is  necessary  for  avoiding  a  fine  with 
proclamations^  inhere  an  eutry  is  sufficient  247 

Entry  by  a  particular  tenant  will  restore  a  seisin  to 
the  persons  in  remainder  (who  have  a  right  of  entry) 
and  no  bar  by  non-claim  can  ever  be  set  up  under 
a  fine  once  avoided  •  •  ib. 

An  entry  or  action  to  avoid  a  fine,  is  necessary  only 
when  the  title  is  legal  •  248 

fines  of  trust  estates  must  be  avoided  by  bill  in  equity, 
exception  where  legally  voided  •  ib. 

If  trusts  afiect  the  land  and  not  the  person,  then  to 
avoid  a  fine,  the  remedy  is  entry  or  action  in  the 
name  of  the  trustee  •  ib. 

A  fine  may  be  avoided  for  error,  and  erroneous 
fine  destroys  the  efiect  of  the  proclamations  and 
non-claim  •  •  ib. 

An  error  in  the  proclamations  will  not  vitiate  the  fine     ib. 

Non-claim  is  avoided  by  an  error  in  the  fine,  or  in  the  , 
proclamations  •  •  ib. 

A  fine  in  Westminster-hall  of  lands  in  ancient  de- 
mesne, may  be  reversed  by  writ  of  desceii  ib. 

A  fine  to  be  avoided  by  writ  of  error  is  voidable  only  249 

If  levied  in  a  court  not  having  jurisdiciion,  is  void  ib. 

A  fine  actually  void  cannot  bar  by  non-claim,  nor  is 
entry,  &c.  necessary  to  avoid  it  •  ib. 

Fines  not  proclaimed,  cannot  bar  by  non-claim  ib. 

By  whom  a  fine  may  not  be  levied. 

— ^  the  kiii^,  corporations  aggregate  of  many  251,  257 

By  infants,  ideots,.  married  women  •  ib. 

Fines  of  ideots  are  binding  upon  them  and  their  heirs  252 

Of  the  relief  afforded  by  equity,  where  a  tine  has 
been  levied  under  circumstances  of  fraud  253 

Persons  born  deaf,  dumb,  and  blind,  are  considered 
as  ideots  .  •  ib. 

— —  deprived  of  one  or  two  sebses  only,  are  com- 
petent to  levy  fines  .  ^  .  ib. 

Duress  of  imprisonment  is  no  an«»wer  to  the  operation 
of  i,  fine  •  •  ib. 

Benefit  resulting  from  rule  of  court  requiring  an  affi* 
davit  of  age,  &c.  .  •  ib« 

A  married  woman  is  not  allowed  to  levy  a  fine  alono, 
except  in  particular  instances;  but  it*  levied,  it  is 
voidable  only  «  «  254-5 

A  fine  levied  by  a  married  woman  as  a  feme  sole^  is 
binding  on  her  and  her  heirs,  unless  avoided  by 
her  husband  •  .  255 

A  married  woman  may  defeat  execution  on  an  exe* 
cutory  fine  .  •  ib. 

A  fint  may  pass  against  a  woman  as  a  feme  sole,  who 
marries  after  aclgnowledgmeat  •  256 
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A  divorce  does  not  defeat  a  fine  levied  by  hnsbaod 
and  wife  •  •  256 

Deeds  of  uses,  of  fines  levied  by  infants,  &c.  are  good    ib* 
By  wbom  fines  may  be  levied. 

By  the  qneen,  (except  the  queen  regent,)  sole  corpinra^ 
tions,  though  ecclesiastical  persons,  persons  attaint- 
ed, aliens,  persons  outlawed  m  personal  actions       256-7 
By  whom  a  fine  may  belevied  in  point  of  estate. 

That  a  fine  may  operate  by  non-claim,  the  freehold 
must  be  in  one  of  the  parties,  under  a  present  or 
remote  interest,  by  right  or  by  wrong,  under  an  ab- 
solute or  defeasible  title  •  •  258 

The  fine  of  a  remainder-man  or  reversioner,  will  bar 
strangers,  but  not  the  tenant  of  a  prior  estate  259 

Between  parties  and  privies,  a  fine  will  be  good  with- 
out the  freehold  in  either  party  •  ib. 

Otherwise  as  against  btrangers,  and  as  a  bar  by  non- 
claim  •  •  •  .lb. 

Difference  between  a  fine  as  a  conveyance,  and  an 
estoppel  •  .  .  ib. 

A  fine  levied  by  tenant  for  years,  or  a  copyholder,  is 
a  forfeiture  •  •  •  260 

Good  against  themselves  •  •  ibw 

Persons  having  chattel  interests,  tenants  for  uncer- 
tain interests,  by  statute-merchant,  staple,  elegit, 
or  at  will,  are,  in  point  of  estate,  disqualified  to 
levy  fines  •  •  •  ib» 

These  fines  are  good  against  the  parties  by  estoppel         ib. 

■  do  not  operate  by  non-claim,  or  as  a  convey- 

ance, but  by  extinguishment  •  •  ib. 

Copyholders  and  termors  may  gain  the  fee  by  non- 
claim,  first  making  a  feoffment  •  •  ib» 

A  conveyance  cannot  be  made  by  the  fine  of  a  per- 
son having  a  right  of  action,  a  title  of  entry,  or 
a  contingent  interest  •  .  261 

A  fine  for  years  will  bind  an  interest  without  extin- 
guishing it  •  •  .  262 

Ox  fines  by  cestui  que  trust  .  .  ib. 

A  person  having  an  equity  of  redemption,  cannot  levy 
a  fine  to  bar  by  non-claim  at  law  •  263 

One  equitable  owner  may  be  barred  by  the  fine  of 
another  .  .  .  ib. 

A  fine  by  a  mortgagor,  or  mortgagee,  will  not  bind 
the  other  .  .  .  .  ib. 

by  a  person  before  entry,  or  recdpt  of  rent,  is 


void,  for  want  of  the  freehold  •  •  ib. 

Fraud  avoids  a  fine  in  equity  .  .  264 

A  fine  by  a  joint-tenant,  tenant  in  common,  or  co- 
parcener, good  milj  for  bit  own  share,  unless  he 
disseise  bis  compenion  •  •  iU 


INDfiX.  64$ 


PAOB. 

TlJiE.^Cmtinued. 

Fine  by  a  joint-lenanty  severs  the  tenancy  •  264 

A  fine  may  be  levied  to  the  king,  an  infant,  a  married 
woman,  an  attainted  person,  a  corporation  sole  or 
aggregate  •  •  •        265-6 

In  what  cooits 

In  courts  having  juriidietian  over  the  lands        •        266 

A  fine  in  Westminster^hall  of  lands  in  a  county  pala 
tine  is  void  •  •  •  ib. 

'       Of  lands  in  ancient  demesne,  is  voidable  only     ib. 

A  fine  of  lands  in  the  West  Indies  may  be  levied  in 
Westminster-hall  •  .  .  267 

Admitting  the  court  to  have  jurisdiction,  a  fine  may 
be  levied  in  the  court  of  Common  Pleas,  King*s 
Bench  ;  of  great  Sessions  in  Wales ;  counties  pala- 
tine, as  Lancaster,  Chester,  Durham  •  268 

Of  ancient  demesne  »  •  .  ib. 

In  iuferior  courts  by  usage  sanctioned  by  a6t  of  par- 
liament •  •  •  •  ib. 

On  what  writs  a  fine  may  be  levied  .  ib. 

The  writ  of  covenant  is  generally  used  .  269 

Of  what  parcels. 
*  Of  all  things  of  which  a  pracipe  quod  reddat  will  lie   ib. 

Of  land  in  all  its  varieties  .  •  ib. 

Of  other  things  •  .  .  ib. 

A  fine  cannot  be  levied  of  common  in  gross  sans  nom" 
brtf  office  of  dignity  •  .  .        270 

There  are  instances  of  fines  levied  of  annuities  ib. 

By  what  names. 

In  fines  the  parcels  should  be  demanded  by  their 
legal  names  •  •  •  ib. 

The  deed  leading  or  declaring  the  uses  of  a  fine,  is 
considered  as  part  of  the  same  assurance  .         271 

A  fine  may  be  amended,  as  to  the  parcels,  by  the  deed 
of  uses  •  •  •  •  272-3 

Whether  fines  will  pass  a  greater  number  of  acres 
than  are  contained  in  the  writ  ib« 

Parts  of  a  fine  are,  the  original  writ,  licentia  concor" 
daudi,  the  concord,  note  of  the  fine»  foot  of  the  fine  274 

The  writ  is  a  necessary  foundation  for  a  fine  ib. 

Requisites  in  the  writ  are  a  plaintifi^,  deforceant, 
parcels,  return  and  teste  •  •  ib. 

The  return  must  be  on  a  dies  juriditus  •  ib. 

If  it  be  on  a  dies  non  juridicus  it  is  erroneous  275 

A  retraxit  puts  an  end  to  the  writ  •  ib. 

Death  of  auer  of  the  parties  before  the  return  of  the 
writ,  determines  it  as  to  that  party  .  ib. 

licentia  eoneordandi, 

A  fine  called  the  premier  &ae,  is  payable  on  the  writ ; 


i 
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and  auother  called  the  poet   fine  on  the  lieeniia 

coneordandi  •  •  276 

No  writ  of  covenant  can  be  received,  till  post  fine 

is  uaid  •  ^  •  ib. 

Of  the  entry  of  the  licence  to   accord  277 

Concord  contains  the  acknowledgment  of  the  fine        ib— 
■  ■  before  whom  it  must  be  made  •  ib. 

The  patties  to   the  concord    are,    the  conusar^  the 

conusee  •  •  •  283 
A  stranger  to  the  writ  cannot  be  a  party  to  the  fine  284 
may  take  by  way  of  remainder,  but  not  as 

immediate  grantee,  on  a  render  in  a  fine  ib. 

A  fine  cannot  be  levied  of  parcels  not  in  the  writ       285 
-       is  erroueou«  as  far  as  it  comprises  more  parcels 

than  are  in  the  writ  •  •  ib. 

The  render  in  a  fine  mfiy  be  of  a  particular  estate        ib. 
Not   of  a  larger  estate  than  is  granted  •  ib. 

lj¥hen  lands  are  in  different  counties,  there  must  be 

c'-iffereiit  fines  •  •  .        .    286 

Several  persons  may  join  their  parcels  in  the  same  fine, 

if  they   are  under  a  given  value  •  ib. 

Coparcenero,  jciint^tenaots,  and  tenants  in  common, 

may  join  in  the   same  fine  .  .        ib. 

Words  of  lin citation  are  usually  added  in  fines  sur 

grant  et  render,  and  fines  sur  concesserunt  287 

Except  in  gavel  kind-tenure,  lands  may  not  be  limited 

to  two  and  their  heirs  •  .  ib. 

Condition,  exception,  saving,  re-entry,  when  allowed 

on  fines  .  •  289 

A  fine  may  be  good,  with  or  without  warranty  ib. 

The  warranty  and  grant  should  be  conformable  ib. 

Note  of  fine — its  nature  .  .  290 

Foot  of  fine— ^-w  hat  it  is— its  contents  .  ib. 

Chirograph  the  same  with  the  foot  of  the  fine  ib. 

Of  the  indentures  of  fine  .  .  291 

Chirograph  is  conclusive  evidence   of  the  fine  ib. 

Of  the  engrossment  of  fines  .  .         ib. 

A  fine  may  be  .f topped  by  the  death  of  a  party,  be- 
fore the  |>ayment  of  the  king*s  silver  ,       292 
A  fine  may  be  good,  although  the  king*s  silver  is  paid 

after  the  death  of  the  party  .  .       ib. 

Acknowledgment,  one  of  the  principal  parts  of  a 

fine  .  .  ib. 

The  time  of  acknowledgment  is  immaterial  293 

A  fine  relates  to  the  return  of  the  writ  ,  ib. 

Death  in  vacation  will  not  vitiate  a  fine,  if  the  writ 

was  returnable  of  a  preceding  term,  and  the  kiqg's 

silver  paid  .  .  •  ib. 

A  recovery  was  held  good,  though  the  tenant  was 
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made  by  a  ftubsequent  fioe,  acknowledged  of  a 
prior  term  •  •  204 

Whether  a  will  is  revoked  by  the  relation  of  a  fine  ib. 

To  gain  a  title  by  non-claim,  the  fine  should  be  levied 
as  of  a  term  after  the  feofiment  •  2d5 

Objects  of  the  statute  of  non-claim  are  to  bar  the  issue 
in  tail,  and  to  gain  a  title  by  non-claim  •  ib. 

I       Proclamations  on  a  fine  may  be  after  the  death  of  a 

conusor  or  conusee  •  •  296 

Where  proclamations  operate  by  relation  to  the  fine    ib. 

Computation  is  made.from  the  last  proclamation,  ex- 
cept the  fine  is  executory  •  •  ib. 

Proclamations  upon  fines  must  be  made  according 
to  the  statutes  or  they  will  be  void  •  297 

a  fine  notwithstanding  an  error  in  the  proclama- 
tions, will  be  good  at  common  law  as  a  conveyance 
or  an  estoppel  •  •  •  ib. 

The  issue  are  bound  by  a  fine,  although  there  was  no 
freehold  in  the  parties  .  •  ib. 

The  plea  of  ]E>ar^e#^ni#,  &c.  cannot  be  pleaded  by  the 
issue  .  .  •  ib. 

The  issue  are  npt  benefited  by  the  avoidance  of  a  fine 
by  the  disseisee  •  •  .  •  298 

Strangers  to  a  fine  may  plead  partes  Jinis,  &c.  ib. 

A  tenant  for  years,  or  a  copyholder,  cannot  devest  an 
estate,  by  the  mere  operation  of  a  Cue  •  301 

Partes Jinis  nihil,  &,c.  may  be  pleaded  to  their  fine        ib. 

An  heir  apparent  is  concluded  by  his  own  fine  ib. 

A  disseisee  is  bound  by  his  own  fine  •  ^  902 

Of  fines  levied  by  two  when  an  estate  is  limited  to 
them  and  the  survivor,  &c.  •  ib. 

Joint-tenancy  is  not  severed  bjr  a  fine  for  years  306 

A  fine  by  one  ancestor  to  the  intail  will  bind  the  issue  307 

— —  One  ancestor  is  not  barred  by  the  fine  of  an- 
other •  «  .  ib« 

A  fine  levied  by  a  parent  not  being  an  ancestor,  will 
not  bind  the  issue  •  •  ib. 

Two  classes  of  issue  may  be  barred  by  one  fine  308 

A  fine  by  a  person  entitled  under  one  estate  will  not 
bar  issue  entitled  under  a  distinct  estate  ib. 

The  issue  in  tail  may  levy  a    fine  with  effect,  where 
they  could  not  suffer  a  recovery  .  309 

An  equitable  freehold  will  suffice  for  an  equitable 
estate  .  .  .  310 

Uses  may  be  declared  on  every  fine  that  passes  an  estate  ib. 

Each  person  may  declare  the  use  according   to  his 
estate  .  311 

If  one  of  two  joint-tenants  levy  a  fine,  he  cannot  de- 
clare the  use  of  more  than  his  own  moiety  313 
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A  itnuiger  who  jdni  in  a  fluey  cannot  declare  the 

uses  •  •  •  •  313 

Declaration  of  the  uses  of  a  fine,  by  husband  and  wife   ib* 
—  when  they  ag;ree  •  •  ib» 

— -  when  they  disagree  •  •  ib» 

Averment  mi^  be  nuide  by  a  annuee  on  a  fine  kvied 

to  himself  •  •  •  317 

ll^hether  a  tenant  in  tail,  after  haying  joined  in  a  fine 
with  the  reversioner  in  fee,  and  converted  his  estate- 
tail  into  a  determinable  fee,  can  afterwards  suffer  4 
recovery  so  as  to  bar  the  reversion  •  ib» 

Of  deeds  to  lead  and  deeds  declaring  the  uses  of 
fines  •  .  •  •  318 

FOOT  OF  FINE.    What  it  is— its  contents  •  200 

FORFEITURE.    A  i^covery  by  tenant  for  life,  may  be 

a  forfeiture  •  •  •  111 

No  forfeiture  when  the  tenant  for  life  has  a  remote 

estate-tail,  or  the  owner  of  a  remote  estate-tail  joins  ib» 
No  forfdtnre  or  destruction  of  contingent  remainders, 

when  the  estates  are  equitable  •  117 

Who  may  forfeit  by  fine  •  •  201 

A  fine  of  the  fee  by  tenant  for  life,  is  a  forfeiture  ib. 

Also  acceptance  of  a  fine  exceptions  •  ib. 

■         no  forfatnre  if  confined  to  the  interest  of  the 

conusor  •  •  •  202 

— ^  assertion  of  title  is  the  cause  of  forfeiture  ib« 

A  fine  by  tenant  for  life  of  an  equitable  estate,  is  no 

forfeiture  .  •  •  ib. 

— —  Difference  between  fines  and  recoveries  ib* 

A  fine  levied  bv  a  tenant  in  tail  after  possibility,  &c. 

will  incur  a  rorfeiture  •  •  220 

On  a  forfeiture  by  a  tenant  for  life,  there  are  several 

periods  of  non-claim  •  •  240 

A  fine  levied  by  a  termor  for  years,  or  a  copyholder  is 

a  forfeiture  •  •  •  260 

FORMEDON.    Formedon  is  the  proper  remedy  to  restore 

the  right  of  action  of  tenant  in  tail  206 

FRAUD.     Whether  a  termor  may  by  a  feoffineut  make  a 

good  title  to  a  writ  of  entry  •  60 

NoD-claim  on  a  fine  may  be  avoided  by  firaud  in  pay- 
ing rent  •  •  •  223 

Fraud  will  protect  cestui  que  trust  from  being  barred 
by  non-claim  of  his  trustee  •  233 

Fraud  affords  jurisdiction  to  a  court  of  equity  i^ainst 
fines  •  •  •  253 

Fraud  in  obtaining  fines  from  infanta  is  guarded 
against  by  a  rule  of  court    '        •  •  254 
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Fraud  avoids  a  fine  in  equity  •  •  264 

FREEHOLD.     Estates  of  freehold  distinguished  from 

chattel  interests  •  •  •  42 

And  from  estates  of  inheritance  •  •  ib. 

Estates  for  life  and  of  inheritance  are  frediold  45 

Any  estate  of  freehold,  whether  of  superior  or  inferior 
degree,  is  sufficient  to  make  tenant  to  a  writ  of 
entoy  ^  ...  .47 

Tenant  must  have  the  immediate  freehold  •  48 

Who  can  make  a  tenant  •  •  50 

Under  limitations  of  uses,  and  wills,  the  freehold 
may  shifty  so  as  to  admit  other  persons  to  a  parti- 
cipation •  •  •  52 

Freehold  may  be  gained  by  feoffment  of  termor  50 

At  what  time  tenant  must  have  the  freehold  .         61 

Freehold  lands  distinguished  from  copyhold,  on  the 
purchase  by  lord  of  a  manor  .  •  66 

When  freeholder  may  by  his  Concurrence  give  effect  to 
a  second  recovery,  notwithstanding  a  defect  in  a 
former  recovery  .  •  •  91 

Recovery  being  void,  and  the  conveyance  making  the 
tenant  good,  the  tenant  retains  diMs  frediold  102 

When  it  is  doubtful  whether  the  freehold  is  in  one  or 
the  other  of  two  persons,  both  should  j<Mn  106 

The  fredicdd  of  the  identical  share  must  be  in  the 
person  suffering  a  recovery  of  that  share  144, 165 

The  tenant  may  have  the  freehold  under  a  conveyance, 
or  declaration  of  uses  .  .  173 

Unless  the  freehold  be  in  one  of  the  parties  at  the 
time  of  levying  the  fine,  the  statute  of  non-claim 
cannot  operate.  •  •  222, 258 

See  Tenant. 


G. 


GAVELKIND.     A  limitation  to  two  and  their  heirs,  is  al- 
lowed in  fines  of  gavelkind  lands  .  287 
There  may  be  a  warranty  from  two  and  their  heirs  in 
a  fine  of  gavelkind  lands            .                 .             290 

^RANT.     Bargain  and  sale  may  sometimes  operate  as  a 

grant  .  .,  .  99,41 

Must  be  of  a  remainder,  reversion,  or  incorporeal  he^ 

reditament  ...  41 

Future  use,  though  devisable,  canpot  be  granted  149 

Remainder  or  reversion  may  pass  by  bargain  and  sale 
operating  as  a  grant  •  «  180 
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A  ^rant  passes  a  common  law  seisin                  •  100 

A  ngfit  of  action  cannot  be  tranbferred  by  grant  206 

A  man  cannot  grant  to  himself  or  his  wife            •  211 

But  a  render  may  be  to  either  by  a  fine                •  ib. 
A  render  to  two  when  the  writ  is  only  against  one,  is 

voidable  as  to  the  person  not  a  party             •  284 

The  grant  and  warranty  should  be  conformable  280 

GRANTEE.     A  stranger  cannot  be  a  grantee  in  a  fine        284 
Exceptions  •  •  •  ib» 

H. 

HABENDUM.     Omission  of  the  grantee's  name  in  the 
premises  of  a  grant  is  not  material,  if  the  name  b  in- 
serted in  the  habendum  •  •  181 
In  recovery  deeds               •                •                •  187 

HEIR  may  be  special  occupant  •  •  46 

Heirs  of  the  body  may  be  special  occupants  ib. 

Heirs  general  estopi)ea  by  a  recovery  without  a  tenant   08 

Ifrsue  not  considered  as  entitled  in  tail  if  their  title  is 
defeated  by  the  birth  of  a  more  immediate  heir  143 

An  heir  in  tail  whose  title  is  defeated  by  a  more  im- 
mediate descent,  cannot  bar  theintail  54,  220>  300 

Heir  entering  in  opposition  to  a  devisee,  may,  by  le- 
vying a  fine  with  proclamations,  gain  a  title  by  non- 
claim  •  .  .  224 

Heir  may  be  bound  by  the  fine  of  the  devisee,  under 
a  void  devise  ...  ib. 

A  fine  may  run  against  the  heir,  though  the  ancestor 
dies  under  a  disability  ,  .  •  241 

When  a  fine  begins  to  run  against  a  person,  it  will 
continue  to  run  against  his  heirs,  notwithstanding 
any  subsequent  disability  •  .  242 

Heirs  of  a  married  woman  are  bound  by  her  fine,  levied 
as  a  /erne  sole^  unless  the  husband  avoid  it  255 

An  heir  may  avoid  a  fine  levied  by  his  ancestor,  if 
it  appear  on  the  record  that  the  fine  wan  levied  by 
her  as  a  feme  covert  .  .  ib. 

Heirs  are  barred  by  a  fine,  although  there  is  no  estate 
of  freehold  in  the  parties  levying  it  .  250 

A  fine  may  be  an  estoppel  on  the  expectancy  of  an  heir  301 

An  heir  apparent  is  concluded  by  his  fine  •  ib. 

A  release  will  not  bar  an  heir  apparent  .  ib. 

Issue  barred  by  fine  may  take  as  heir,  though  not  as 
issue  .  .  .  •  .    307 

^        I'he  heir  of  an  infant  cannot  avoid  the  fine  of  the  in- 
fant, unless  the  infancy  is  recorded  during  mtnortVy  252 
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The  hdr  of  an  ideot  is  bound  by  the  fine  of  big  an- 
cestor •  •  .  251-2 

HUSBAND  AND  WIFE.    Woman  tenant  in  tail  ex  pro- 

visione  rtrt,  is  restrained  from  alienation  19, 140 

Husband  aud  wife  may  jointly  alien  tail  ex  provisione 

viri    .  •  •  ■  •  20 

So  may  wife  and  issue  .  ,  21 

Or  yfm  and  the  first  remainder-man  when  there  is 

no  issue  •  •  .  ib* 

Cases  not  within  the  statute         •  •  20, 147 

Though  the  husband,  tenant  in  tail  jointly  with  his 
wife,  &c«  cannot  disfl^itinue,  he  may  bar  the  issue 
by  recovery,  &c.  .  .21 

No  fine  necessary,  on  account  of  coverture,  when  a 

recovery  is  suflfered  •  /       '  .  34 

Husband  may  convey  the  freehold  to  make  tenant  ib.  54, 55^ 
Except  of  equitable  freehold  for  the  wife's  separate 

estate  •  •  •  •  34 

When  the  feme  has  a  separate  estate  she  may  make 

tenant  •  •  .•  .  35 

Wife  having  a  separate  estate  to  be  considered  a  feme 

sole  •  .  •  •  38 

Different  modes  of  seisin  in  them  .  54 

Hb  power  of  alienatittn  as  to  the  freehold  •  ibt 

Different  cases  in  relation  to  recoveries  by  them  54-6 

Where  husband  and  wife  are  tenants  of  the  freehold 
.  by  intireties,  with  an  intail  in  the  husband  alon^ 
a  recovery  by  ^^^  husband  as  tenant  will  not  bar 
the  issue .  •  •  •  55, 124 

But  if  he  comes  in  a^  vouchee^  it  will  bar  «  5f> 

So  will  a  recovery  by  the  husband  and  wife  as  tenants     58 
So  will  the  husband's  fine  .  .  220 

Where  they  are  tenants  in  tail  by  intireties,  neither 

of  them  alone  can  bar  the  issue  by  a  recovery  143 

How  far  one  of  them  may  bar  the  issue  by  fine  ib.  220,  307 
Wife  not  barred  unless  bhe  is  vouched,  &,c.         '  56 

Of  voucher  as  applied  to  husband  and  wife  124 

Whether  a  fine  by  a  married  woman  will  bar  her  in- 
terest in  copyhold  lands  •  «  160 
A  wife  cannot  convey  he*r  freehold. so  as  to  bind  her-^ 

self  or  her  heirs  without  some  assurance  of  record  214 
A  wife  is  ecj^ually  bound  by  a  fine  with  or  without 

proclamations  •  .  ...    21& 

A  feme  covert,  except  in  particular  cases,   is.  not  al- 
lowed to  levy  a  fine  without  her  husband  254 
Husband  may  avoid  a  fine  levied  by  his  wife  25$ 
A  nwrrted  woman  may  defeat  exeeutiou  upon  an  exe^ 
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cutory  fine*  lerkd  by  her  alone  wUIit  under  conver'* 
ture  •  •  •  255 

A  diTorce  will  not  defeat  a  fine  levied  by  husband  and 

wife  •  •  •  256' 

A  wife  may  be  a  conuseein  a  fine  .  •  285 

When  a  connaee  in  a  fine,  and  the  render  b  from  her, 

she  must  be  examined  •  •  ib. 

When  she  renders,  the  husband  should  be  a  party        266 
Feme  may  be  bound  by  a  warranty  in  a  fine  281^ 

Declaration  of  the  uses  of  their  fine  •  313 

When  they  a^ee  •  •  •  314 

When  they  disa^^ree  •  •  •         ib. 

See  Heir. 

I. 

IDEOTS.    Persons  deprived  of  all  their  senses,  are  consi« 

dered  as  ideots  •  •  •  2S3 

Otherwise  of  a  person  deprived  of  one  or  two  only  of 
his  senses  •  •  •  •         ib. 

A  fine  by  an  ideot  will  be  good  •  251 

The  heir  of  an  ideot  is  bound  by  his  fine  •  252 

See  Equity. 

IMPRISONMEMT.  Duress  of  imprisonment  cannot  be 
alleged  as  an  answer  at  law  to  the  operation  of 
a  fine  •  •  •  •  253 

Non-claim  cannot  begin  to  run  against  a  person  im- 
prisoned •  •  •  •         23G 

INCUMBRANCES  accelerated  .  .  10,14 

Not  barred  •  •  •  16 

Barred  •  •  •  •  ib. 

INFANT,  ought  not  to  levv  a  fine,  unless  a  trustee  251 

But  a  fine  by  an  infant,  unless  avoided  during  mi* 

nority  will  bf  good  •  •  ib. 

Fine  by  him  must  be  avoided  during  minority  ib. 

Or  at  least  the  inspection  and  trial  of  infancy  must 

be  recorded  during  his  minority  .  252 

May  be  conusee  in  a  fine  .  .  265 

Infancy,  &c.  will  protect  a  cestui  que  trust  from  being 

barred  by  non-claim  of  his  trustee  233 

OfHERITANCB.     Estate  of  inheritance   distinguished 

from  estates  by  occupancy  •  .40 

All  estates  of  inh^tance  are  of  freehold  •  ib. 

INROLMBNT.  Want  of  inrolment  of  bargain  and  saL^ 
for  making  tenant^  will  vitiate  the  recovery,  as  fiur 
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as  the  recovery  depends  on  the  validity  of  the  bai^ 
gain  and  sale  •  •  •  38 

But  inrolment  within  the  six  months  will  be  sufficient^ 
though  subsequent  to  the  recovery  •  •     ib. 

Advantages  of  Imving  a  bargain  and  sale^  or  deed,  in- 
rolled  .  •  •   ^  •     >        39 

INSPECTION*    Infancy  must  be  tried  b^  the  inspection, 

and  the  inspection  be  recorded  during  minority        251 

INSTANT.    A  mere  instantaneous  sasin,  will  not  be  a 

sufficient  freehold  for  levying  a  fine        •  •      225 

INTAILy  none  of  estates  pour  autre  vie  •  •  17 

See  Issue,  and  other  heads* 

INTENT.     An  affidavit  of  the  intent  to  include  parcels, 

is  required,  when  an  application  is  made  to  amend  273 

INTENTION.    In  equity,  the  intention  rather  than  the 

form  is  regarded  •  •  •  190 

INTERESSE  TERMINI.    Convenience  of  renewing 

leases  by  interesse  termini  •  .  .72 

An  interesse  termini  affected  by  nonclmm  on  a  fine 
only  from  the  time  there  is  a  right  of  entry  231 

A  fine  by  lessor  will  not  bar  an  interesse  termini  in 
lessee  while  it  is  executory  •  •  •      232 

INTEREST.    Whether  springing  interest  under  varying 

shares  may  be  barred  by  recovery  •  .54 

INTERMEDIATE  ESTATE.     A  reversion  remains  in  te-      » 
nant  for  life,  when  he  grants  an  estate  for  joint-lives  108 

INTESTACY.  Evidence  of  intestacy  required  when  the 
reversion  after  estates-tail  constitutes  part  of  th^ 
title  .  •  •  •  15 

INtlRETIES.  Recovery  suffered  by  husband  (without 
wife)  when  they  are  tenants  by  intireties,  will  not  bar 
the  wife  or  the  issue  •  •      '       .         87, 143 

How  far  he  may  bar  the  intail  by  fine  143,  220,  307 

INTRUDER.     A  fine  by  an  intruder  may  opemte  as  a  bar 

by  non-claim  •  •  •  •  -  225 

IRELANP.     Courts  of  England  have  no  jurisdiction  to 

levy  fines  of  lands  in  Ireland  «  •  207 

ISSUE  are  not  bound  by  estoppel  .  •  5,  92 

Not  barred  when  the  intail  is  of  the  gift  of  the  crown,, 
whilcj  &c.  •  •  •  •        18j  145 
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ISSUE.— Ctmtinued. 

But  they  may  be  barred  by  oonclaim  on  a  fine  146 

Must  join  with  the  widow,  tenant  in  tail,  ex  prov* 

viri  •  •  •  •  20>  147 

Not  bound  by  recovery  without  a  tenant  of  the  free- 
hold .  •  .  .  86,88 

But  a«  recovery  voidable  by  them  may  be  good  be- 
tween the  parties  as  a  conveyance  •  92 

All  conveyances  by  tenants  in  tail  are  to  be  avoided  by 
entry  or  action  •  •  .  03 

Recovery  by  issue,  after  entry  in  avoidance  of  a  for- 
mer conveyance  by  tenant  in  tail  •  93, 106 

Entry  of  ibsue,  (when  not  barred)  avoids  a  base  fee 
granted  by  tenant  in  tail  «  106 

Issue  may  in  pleading,  shew  there  was  no  tenant  96 

Recompence  essential,  as  against  issue,  and  the  cause 
of  bar  •  .  .  118,  119 

Recoviery  by  issue,  is  considered  to  bar  remainder, 
though  the'issue  were  previously  barred  by  fine  126, 139 

Issue  in  tail  entitled  to  recompence  on  warranty  131 

Whether  several  issues  can  be  compensated  by  one  re- 
compence •  •  •  •        ib» 

The  issue  of  a  person  attainted  of  treason  cannot  suf- 
fer a  recovery  •  •  .  139 

Issue  cannot  suffer  an  effectual  recovery  in  the  life- 
time of  ancestor  .  .  •  4,  142 

Not  considered  as  entitled  in  tail,  if  their  title  is  de- 
feated by  the  birth  of  a  more  immediate  heir  54, 143, 220 

When  there  is  a  discontinuance,  the  issue  cannot  re- 
cover otherwise  than  by  a  real  action         •         206,  207 

Issoe  cannot  be  barred  by  a  fine  without  proclama- 
tions .  •  .  .        213, 295 

Issue  bound  by  the  fine  of  one  of  two  ancestors  220,  307 

It  is  otherwise  of  a  recovery  •  •  143 

Issue  may  enter  notwithstanding  an  estate  is  de- 
vested .  .        "    .  .        207,245 
"        cannot  enter  or  maintain  an  ejectment,  where 
there  is  a  discontinuance            •            •  206,  246 

May  be  baned  though  the  estate  is  neither  devested 
or  discontinued  •  .  .218 

The  issue  whose  title  is  defeated  by  a  more  immediate 
descent,  cannot  bar  the  intail  54,  143,  220,  309 

Non-claim  does  not  run  against  the  intail.  See.  where 
the  possession  is  held  under  a  title  derived  under 
the  intail  .  •  .,  .^        231^ 

When  a  fine  begins  to  run  against  a  person,  it  will 
continue  against  him  and  his  issue,  notwithstanding 
a  subsequent  disability  •  .  242 

The  issue  are  bound  by  a  fine  although  the  freehold 
IS  not  in  either  of  the  parties  levying  it       •      259»  297 
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A  parent  (as  sach)  cannot  bar  the  issue  •  29G 

Issue  are  not  benetited  by  the  avoidance  of  a  fine  by 
the  disseisee  .  .  .  207 

.  An  avoidance  of  a  fine  for  want  of  freehold,  will  not 
be  an  avoidance  for  the  issue  in  tail  •  296 

To  bar  the  issue,  a  fine  must  be  by  an  ancestor  and 
proclaimed  •  .  •  .       306 

The  issue  will  be  barred  by  a  fine  with  proclamations 
whether  the  ancestor  has  an  estate  or  only  a  right, 
a  vested  or  contingent  interest,  or  merely  a  hope 
of  succession^  or  the  fine  is  levied  after  alienation       ib. 

Collateral  issue  bound,  if  the  estate-tail  descends  on 
the  conusor  or  his  issue       •         •  .  307 

The  lineal  issue  bound,  though  the  ancestor  never 
was  the  heir  in  tail  •  .  •       ib. 

Issue  barred  by  fine,  may  take  as  heir^  though  not 
us  issue  •  •  •  •         ib. 

Issue  not  within  the  line  of  intail  cannot  bar  i8»ue 
within  the  intail  •  .  •  ib. 

Two  classes  of  issue  may  be  barred  by  one  fine  ib, 

A  fine-by  issue  entitled  under  one  estate;-  will  not  bar 
'        issue  entitled  under  a  distinct  estate    '  .  308 

The  more  remote  issue  cannot  bar  the  more  immedi- 
ate issue  .  •  •  •        309 

Nor  can  an  heir  whose  title  is  defeated  by  a  more  im- 
mediate heir,  bind  such  heir  .  .  ib. 

Issue  may  levy  dKne  with  efiect^  where  they  could  not 
liufter  a  recovery ,  •  .  ^  ib« 

J. 

JOINT-LIVES.  An   estate  for  joint-lives  may  be  created 

out  of  an  estate  for  life  .  .  108 

JOINTLY.     Freehold  in  two,  and  recovery  against  one     51, 8^ 

JOINT^-rENANTS.     Two  being  tenants,  and  one  named 

in  recovery,  the  recovery  is  deft^tive  for  a  moiety         31 
Cannot  convey  more  tha^  their  aliqu^  parts  -50 

A^  recovery  on  a  writ  aguinst  joint-tenant,    as  sole 

tenant,  will  be  good  only  for  a  nioiety  •  15 

Plea  in  abatement  ,  .  .  ib. 

Recovery,  good  only  for  the  share  of  the  vouchee         143 
Joint- tenants,  &c.  should  join  in  recovery  deed  105 

A  fine  is  good  for  ^he  share  of  each  joint  tenant  only 
p   ^         unless  he  disseises  his  compHiiions  .  2l54 

One  joint  tenant  may  be  barred  by  non-claim  on  a/ 
fine,  or  by  the  Statute  of  limitations,  though  it  does 
*  '         'Hot  run  against  his -companion        ,    .  237, 265 

▼OL,  I.  p  p 
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JOINT  TENANTS.— Con/inwerf. 

A  6n6  ih  fee  by  a  joint-tenaDt,  seven  the  j mot-tenancy  264 
Joint- tenants  may  join  in  the  same  fine  •  286 

A  fine  for  years  does  not  sever  a  joint-tenancy  306 

A  joint-tenant  may  declare  the  nse,  as  far  as  he  con- 
veys .  .  311 
If  two  joint-tenants  levy  a  fine,  neither  can  declare  the 
use  of  more  than  his  moietv                .                •      312t 

JUDGMENT.    Lien  of  judgment  may  be  extinguished  by 

recovery  .  .  5* 

Judgment  on  reversion  accelerated  by  merg^  10 

the  acceleration  is    prevented 
by  demise  .  .  •  12 

Rule  of  common  law  respecting  tenant  37 

Recovery  deed  will  be  sufficient)  though  executed  after 

J'  udgment,  but  during  the  term  •  62 

en  judgment  to  recover  in  value  is  essential  in  a 
recovery  •  .  .  lid 

Judgment  in  recovery  is  sufficient  if  in  the  life-time 

of  the  parties  .  •  .151 

Draws  seisin  out  of  tenant  •  •  175 

JURISDICTION.      Different  tenants  may  be  convenient 

on  account  of  different  jurisdictions  •  32 

Copyhold  lands  within  the  jurisdiction  of  the  courts 

of  Westminster — not  so,  lands  of  ancient  demesne     159, 

^  267 

Of  recovery  deed,  when  several  rftoveries  in  several 

courts  .  .       174 

When  there  is  no  jurisdiction,  the  fine  is  void  249 

The  su|>enor  courts  have  no  jurisdiction  over  lands  in 

a  county  Palatine  .  •  •        266 

Nor  in  Ireland  •  «  •  267 

Nor  in  the  West  Indies  •  ib. 

See  Ancient  Demesne. 

JUSTICE  OF  ASSIZE.  Justices  of  assize  may  take  the 
acknowledgment  of  a  fine,  but  the  practice  is  for  a 
writ  of  de  po.  to  be  afterwards  sued  out  to  them        278 

JUSTICE,  CHIEPvmay  take  fisyes  without  a  writ  of  de-- 

dimus  potestaiem  .  .        ^        •        ib. 


K. 

KING'S  BENCH.    Fines  may  be  levied  in  fing^a  Bench 

on  a  writ  of  enrol*  depending  there  .  96S 

KING'S  SILVER,  entry  of  .  .  277 

Particulars  in  entry  »  «  •         ib* 


'IKDEX«  555 


PAOB. 

KING'S  myER^^Comtinued. 

Error  in  eaity  of  king^s  silver  is  amendable  277 

Not  payable  till  the  writ  of  covenant  is  returna- 
ble •  •  •  .  292 

A  fine  may  be  stopped  by  reason  of  death  before  the 
payment  of  kiiig^s  silver  •  .  ib« 

Fine  will  be^ood  although  the  king's  silver  is  paid 
after  the  death  of  the  party,  so  as  the  party  was 
living  at  the  return  of  the  writ  .  ib. 

Kind's  silver  should  be  paid  before  a  purchaser  pays 
his  money,  when  the  fine  is  an  essential  part  of  tlie 
conveyance  .  •  .  '  295 

KING,  cannot  be  barred  by  a  fine,  or  recovery  .  19, 235 

The  king  cannot  levy  a  fine ;  may  render  by  fide ;  is 

restrained  from  alienation  by  the  statute  law  257 

May  be  a  conusee  in  a  fine  •  •  265 

A  writ  does  not  now  determine  by  the  death  of  the 

king  ,  •  «  .  275 

See  Crown. 
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LEASES*     Origin  and  convenience  of  leases  for  years  de-' 

terminable  on  lives  .  .  72 

Acceptance  of  llase  from  tenant  for  life  rebuts  the  pre- 
sumption of  surrender  .  •  •  84 

Recovery  good,  notwithstanding  leases  for  lives  66 

LEASEHOLDERS  FOR  LIVES,,  their  surrender  or  con- 
currence in  recovery  deeds  rendered  unnecessary 
by  statute  law  •  .  67,68,167 

Doubts  whether  their  concurrence  is  not  DOW  sufficient  71 

LEASE  AND  RELEASE.     Tenant  may  be  made  by  lease 

and  release  .  .  .  34 

Lease,  release,  and  fine,  when  part  of  the  same  assur- 
ance, by  tenant  in  tail  in  possession,  create  a  dis^    ^ 
contiouance  •  •  .  205 

LEGAL  ESTATE.     An  entry  to  avoid  a  fine  is  necessary 

only  when  the  title  is  legal  •  •         248 

See  Recovery. 

LESSOR.    A  fine  by  a  lessor  will  4Mit  bar  an  interesse  ter* 

mini  in  lessee,  while  executory  .  •    232 

LKENTIA  CONCORDANDI.    Of  the  Hernia  conr 

cordandi  "•»  •  •*  276 

^p  2 
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UFE.  a  fine  of  the  fee  by  a  tentnt  for  life,  is  a  forfei- 
ture ^  •  .  ,1  '  Ml 
Also  the  acceptance  of  such  a  fine  ?  •  ib« 
Exc(!ptions  •  ...  ib. 
Difference  between  fines  and  recoreries  •  202 
A  fine  by  tenant  for  life  of  an  equitable  estate,  is  no 

forfeiture  .  •  i^- 

A  fine  fur  coJicMftl  may  be  levied  for  life  •  213 

Tenant  for  life  rnay  gain  the  fee  by  non-claim  225 

^.  may  be  benefited  by  the  fine  of  a  remainder* 

.  man,  and  e  coNr^r#tf  •  •  228,  229 

!■  his  fine  for  his  own  life  will  operate  as  a  con- 

veyance •  .  .  300 

Tenant  for  life  in  remainder,  cannot  devest  the  free- 
hold .  «  •  •  ib. 
■            in  possession  may  devest                    •  ib. 
.  may  declare  the  use  as  far  as  he  convejs            311 

LIFE  ESTATE,  distinguished  from  a  term  if  A.  shall  so 

lonj^live  •  •  •  43 

Varieties  of  •  •  •  45 

Admibsion  of  a  title  in  tenant  for  life,  rebuts  the  pre- 
sumption of  a  surrender  ,  •  •  84 

IMITATION.     Statute  of  limitations  may  bar  intail  8 

Issue  under  an  estate-tail,  of  the  gin  of  the  crown, 
may  be  barred  by  non-claim  •  •  140 

Persons  labouring  under  a  disability^  must  claim 
within  fnve  years  af\er  the  disability  is  removed  241 

and  if  there  are  beveral  disabilities  without  an 

interval,  then  within  five  years  after  all  disabilities 
are  removed  .  •  .  ib. 

Successive  disabilities  in  the  ancestor,  or  in  the  ances- 
tor and  the  heir,  suspend  the  operation  of  the  doc- 
trine of  non-claim  .  .  ib. 

A  fine  may  run  against  the  heir,  notwithstanding  the 
ancestor  died  under  a  disability  .  ib. 

The  statute  of  limitations  may  sometimes  operate  be- 
fore the  fine  •  •  244 

An  entry  or  action  must  be  prosecuted  with  effect, 
or  a  new  entry  made  or  action  brought  within  five 
years  .  .  .  247 

Some  fines,  as  the  Jinei  sur  conuzance  de  droit  come 
ctfO,and  iur  conuzance  de  droit  lent /urn,  will  pass  the 
inheritance  without  wordti  of  li.uitation  202, 287 

Words  of  express  limitation  will  be  effectual  ib. 

■  ■  —  are  necessary  in  a  render^  and 

in  the  fine  fur  C0iice«#^rtfftr  ••  '\  28^ 

A  limitation  to  two  and  their  heirs  (except  in  gavd- 
kind  lands)  is  notmctioued'  •  ib. 
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LIMITATION  CONDITIONAL.     See  Recovery  2,  9, 10 

LIMITATION  COLLATERAL,  not  barred  if  annexed  to 

the  estate  of  dunor  of  intail  •  17 

LIEN.     Lien  of  a  judgment  is  extinguii<hed  by  recovery      5 

UVERY.     Essential  to  the  validity  of  feoflPaient  41 

M. 

MANOR*     A  recovery  of  a  manor  will  pass  the  reversion 

of  lauds,  in  lease  for  life  •  •  65 

Escheated  lands  become  parcel  of  the  manor  66 

Will  of  a  manor,  will  include  escheated  lands  ib« 

Copyhold  lands  purchased  by  the  lord,  become  par- 
cel of  the  manor  •  •  ibw 
Not  so  of  freehold  lands                «                 •  ib* 
The  freehold  in  possession  of  lands,  cannot   be  parcel 

of  the  reversion  of  a  manor  •  •  ib« 

Difference  between  a  recovery  of  the  manor,  and  of 
particular  tenements,  parcel  of  the  manor,  as  to  the 
concurrence  of  tenants  for  life,  of  the  particular 
tenements  •  •  .  71 

On  the  dispensation  with  the  concurrence  of  persons 
having  freehold  of  parcels  of  a  manor,  when  the  re- 
covery is  of  the  manor  .  •  167 
Where  there  are  two  manors  of  the  same  name,  and  a 
fine  is  levied  of  the  one  only,  the  certainty  may  be 
made  out  by  averment                •                •  271 

MAXIM  enforced  via  tiita^  via  tuta  •  63 

MERGER  of  ownership  under  estate-tail,  avoided  by  a 

recovery  .  •  •  9 

Also  by  fine  and  recovery  •  .  11 

A  demise  may  protect  against  the  consequences  of 

merger  ,  .  .  12 

Merger  may  be  the  cause  of  making  a  remote  estate  of 

freehold,  the  immediate  estate  •  48 

No  merger  when  several  estates  are  conveyed  by  the 

same  conveyance  .  107 

Reference  to  Essay  on  Merger       "     .  ,  108 

Contingent  remainders  are  destroyed  by  an  union  of 
estates,  thoygb  that  union  does  not  produce  the  ef- 
fect of  merger  .  ,  .  115 
An  estate  in  remainder  may  become  an  estate  in  pos- 
session by  surrender,  merger,  or  disseisin  of  tenant 
for  life                  .                   ,                  .  139 
Cautions  against  merger                •                .           >     167 
There  may  be  an  union  of  estates  without  merger        812 
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MORTGAGEE.    If  the  freehold  i»  in  a  mortgagee^  he 

oiu8t  join  in  recovery  deed  •  24»166 

Query.  If  the  same  rule  applies  to  the  mortgagee  of 
an  equitable  estate,  when  an  equitable  recovery  is 
suffering  •  •  .  24 

A  fine  by  a  mortgagor  or  mortgagee,  will  not  bar  the 
right  of  the  other  .  238 

N. 

NABfES.    By  what  names  parcels  may  be  comprised  in  a 

fine  ...  270 

Recovery  good  by  estoppel,  although  the  name  of  the 
tenant  was  mistaken  •  •  89 

NON-CLAIM  on  fines,  will  bar  remainder  .  8 

Issue  under  estate-tail  of  the  gift  of  the  crqwn,  may 
be  barred  by  non-claim  .  .  146 

To  effect  a  bar  by  non-claim  on  a  fine,  there  must  be 
proclamations  .  •  213 

Five  years  the  period  of  non-claim  .  221 

An  entry  or  claim  must  be  pursued  within  one  year  222 

The  freehold  must  be  in  one  of  the  parties  to  the 
fine,  to  effectuate  a  bar  by  non-claim  •  ib. 

The  estate  must  be  devested,  or  a  fine  will  not  ope- 
rate as  a  bar  by  non-claim  .  •  223 

A  fine  by  an  abator,  intruder,  or  disseisor  may  ope- 
rate by  non-claim  .  .  224 

A  mere  rmked  possession  is  not  a  sufficient  foundation 
for  a  fine,  to  operate  by  non-claim  •  225 

Nor  is  the  estate  of  a  tenant  for  years  •  ib. 

Or  of  the  owner  of  any  other  chattel  interest  •         ib. 

Or  the  mere  receipt  of  rent  .  ,  ib. 

A  subsequent  adverse  possession  will  not  support  a 
previous  fine  so  as  to  operate  by  non-claim        .         228 

A  fine  by  tenant  in  tail  as  a  conveyance,  cannot  ope- 
rate by  non-claim     .  •  •  ib. 

A  fine  by  disseisor  who  has  made  a  lease  for  life,  will 
operate  by  non-claim  .  •  ib. 

A  rent  charge,  an  interesse  termini  while  such,  a  con- 
dition as  buch,  tti  authority,  cannot  be  barred  by 
non-claim  on  a  fine  •  •  231 

A  fine  may  bar  any  right  or  tide  of  entry  by  non- 
claim  .  .  •  234 
Who  may  not  be  barred  by  non-claim. 

The  king,  bishops,  ecclesiastical  corporations,  agg^re. 
gate  or  sole  .  .  •  235 

H^s  of  ecclesiastical  bodies  and  officers  intitled  to 
lands  in  right  of  their  office*  for  life,  nuy  be  barred 
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'Non-claim.— CowtiMutfj. 

by  noD-claim,  but  their  non-claim  will  not  affect 

tneir  successors  •  •  •  296 

A  vacant  ownership  cannot  be  barred  by  non-claim      238 
Non-claim  cannot  avail,  if  there  is  an  error  in  the  tine, 

or  the  proclamations  •  •  248, 2d7 

Entry,  &c,  not  necessary  when  a  fine  is  void  249 

Non-claim  cannot  begin  to  run  ({gainst  an  infant,  a 
^feme  covert^  non  compos^  or  person  out  of  the  realm 

or  imprisoned  .  •  •         236, 241 

When  once  a  fine  begins  to  run,  it  continues  notwith* 

standing  subsequent  disabilities  •  242 

NON-TENURE  cannot  be  pleaded  by  a  party  to  a  reco* 

very,  after  judgment  .  •  1)4,  100 

Cannot  be  pleaded  by  the  heir,  when  the  ancestor  is 
a  party  •  •  .  •         ib. 

Jtlay  be  pleaded  by  issue  in  tail  .  •  •  96 

NOTE  OF  FINE,  its  nature  .  .  290 


OCCUPANCY,  changed  by  statute                .                ,  44 

Termor  might  become  freeholder  by  occupancy  43 

Stranger  might  be  occupant                •                 .  44 

Executors  and  administrators  made  occupants         •  ib. 

Query.     If  any  occupant  till  administration          •  ib* 
Estates  in  which  the  heirs  are  to  take  as  occupants, 

are  merely  of  freehold                .                   .  46 

OCCUPIER,  might  at  the  common  law  have  been  occupant  44 

OFFICE,  fine  of  .  .  .  .269 

Non-claim  bars  only  the  officer  for  the  time  being  in- 
titled  to  lands  in  respect  of  an  office  for  life        •     236 

OMISSION  of  the  name  of  grantor  in  grant,  not  material    181 
Nor  of  the  grantee  in  the  premises  if  he  is  named  in 
the  habendum  •  •  •  ib. 

OUSTER  of  tenant  is  proper  as  a  foundation  for  a  fine       226 

OUTLAWED  PERSONS.     Persons  oAHawed  in  personal 

actions  may  levy  fines  •  •  257 


560  IND£X. 


PA«»« 


p. 

PALATINE.     Courts  of  Westminster  have  no  juriBdictioit 

BH  tu  fines  ovei  lands  in  a  county  palatine  •         249 

Of  fines  in  counties  palatine  •  •  208 

In  a  county  palatine,  fines  roay  now  be  levied,  as  of  a 
preceding  term  •  •  •  276 

PARCEL  AND  PARCELS.     Reversion  of  lands  may  be 

parcel  of  manor  in  possession  .  •  65 

Escheated  land^  become  parcel  of  the  manor         •  (36 

Copyhold  lands  purchased  by  the  lord,  become  parcel 

of  the  manor  .  •  •  ib. 

Not  so  of  freehold  lands  •  •  ib 

The  freehold  m  Dossession  of  lands  canuot  be  parcel 

of  the  leversion  of  a  manor  •  «         (55,  G6 

IVhen  more  |)arcels  aie  in  the  recovery  deed  than  in 

the  recovery,  the  freehold  remains  in  the  tenant  00 

Caution  for  restraiiiinu[  their  extent  •  105 

Rules  to  be  observed  in  describing  parcels  in  recovery 

deed  ....  184 

Identity  of  parcels  to  be  shewn  •  •         185 

Description  of  parcels  .  .  .  .         ib* 

Construction  of  i^enerul  words,  though  no  particular 

intent  to  include  the  parcels  *  .  22  note 

Of  what  parcels  a  fine  may  be  levied  •  260 

By  what  names  .  •  .  270 

How  described  •  .  .  271 

—  by  dted  of  uses  •  .  .  ib. 

A  fine  may  be  void  fur  uncertainty  in  the  parcels  ib. 

A  fine  will  not  be  suffered  to  pass  more  lands  than 

wert'  intended  to  be  included  .  272 

When  there  were  fewer  acres  than  the  actual  admea- 
surement .  •  •  ib. 
Parcels  must  be  in  the  writ  •  •  274,  285 
Of  the  parcels  in  the  concord  of  the  fine  .  284 
A  fine  cannot  be  duly  levied  of  parcels  not  in  the  writ  ib. 
The  parcels  may  be  distributed  by  the  concord  285 
Several  parties  may  join  their  parcels  in  the  same  fine 
if  they  are  und||f  a  given  value                                   280 

PARENT,  as  such,  cannot  bar  the  issue  in  tail  by  fine  296, 307 
But  a  fine  levied  by  one  of  two  parents  who  are  ten- 
ants in  tail,  will  bar  the  issue  .  •  220 
Not  so  of  a  recovery                .                .                 143,  ib. 

PARSON.     Abeyance  during  vacancy  •  45 

PARTIES  to  common  recovery  are  bound  by  estoppel  09 
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PARTIES.— Con/intterf. 

Recovery  good  between  them,  though  no  good  tenant  102 
Parties  are  bound  by  a  fine,  though  the  freehold  is  in 

neither  party  .  •  .  250 

Of  the  parties  in  the  concord  of  a  fine»  and  rules  re« 

specting  them  •  •  •  283 

PARTICULAR  ESTATE.     A  man  cannot  make  a  grant, 

reserving  a  particular  estate  to  himself  •  211 

A  particular  estate  may  be  reserred  to  him  by  a  ren- 
der on  his  tine  •  •  •  ib. 

PAYMENT.     Mere  payment  of  rent  will  not  devest  an 

estate  •  .  •  .  .  230 

PERPETUITIES,  avoided  .  .  .154 

PLAINTIFF  is  necessary  in  a  fine  .  .        274 

PLEA.     When  the  plea  of  partes  finis  nihil  habuerunt 

may  be  used  •  .  •  .     223 

Observations  upon  the  plea  of  partes^  &c.  258 

A  previous  feoffment  obviates  the  plea  of  partes  finis^ 
&c.  .  .  .  .  261 

Partes  finis^  Sfc.  cannot  be  pleaded  by  the  issue  in  tail 
as  such  .  •  .  .       297 

■        strangers  may  plead  it  •  .  268 

POSSESSION.     See  Adverse  Possession. 

A  mere  naked  possession  is  not  a  sufficient  foundation 

for  a  fine  .  ^  ,  .  .         225 

The  possession  of  the  tenant  preserves  the  seisin  of 
those  ill  remainder  or  reversion  .  226 

for  twenty   years   as   purchaser,  and   recovery 
deed,  evideme  of  recovery  .  .  74 

after  death  of  tenant  for  life,  is  ground  for  pre- 
suming a  surrender  •  •  84 

POSSIBILITY.     Tenant  in  tail  after,  &c.  cannot   bar  re- 
mainders by  recovery  .  .  144 
He  is  merely  tenant  for  life,  for  the  purposes  of  alien- 
ation                 •                   •                      »  ib* 

POSTHUMOUS  CHILD.      Difference    between  descent 

and  purchase  as  to  a  posthumous  child  •  45 

POUR  AUTRE  VIE.    No  actual  iutail  can  be  of  estates 

pour  autre  vie  . .  •  '  •  17 

Bargain  and  sale,  &c.  by  quasi  tenant  in  tail  will  bar 

the  issue  and  remainders  .  .  IS 

Tenant  pour  autre  vie  may  make  a  good  tenant  43 

Occupancy  under  common  law,  altered  by  statute  44 

See  Occupancy. 

POWEUS.     There  can  be  no  powers  in  a  mere  common 

law  conveyance  «  211 
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POWERS.--C<mltfiu€if. 

No  fioe  if  oeceuary  when  a  woman  has  a  power  to  be 

exercised,  notwithstaQding  coverture  ;  215 

May  be  extinguished  by  recovery  •  5 

Preserved  by  retaining  a  reversion  •  108 

Confirmed  by  declaration  of  uses  •        109 

PRACTICE.    Preference  to  be  given  to  fine  or  recovery  15 

Mortgagee  of  freehold  must  join  in  legal  recovery  25 

As  to  equitable  recoveries                •                •  ib» 
Observations  on  a  recovery  good  between  the  piBurties, 

but  voidable  by  issue,  &c.              •             •  80 
Cautions  in  makinjg^  tenant             •                •  104 
Cautions  for  restraining  the  extent  of  parceb  in  reco- 
very deeds                   •                •                .  105 
Demise  to  prevent  forfeiture                •                •  11] 
limitations  to  correct  contin{<ent  remainders        •  112 
Limitation  of  estate  of  freehold  to  protect  against  for- 
feiture               •                •                •              •  ib« 
Convenience  of  full  declaration  of  intention  to  suffer 
recovery             ....  151 

PRENDRE.    Fines  may  be  of  things  lying  in  prendre    iSfO 

PRESUMPTION  of  resulting  use  in  a  fine,  is  rdbutted 
by  recovery  afterwards  sufiered,  in  which  the  co- 
nusee  is  named  tenant  .  .  36 

The  statute  of  14  Geo.  II.  making  the  recovery  deed 
evidence  of  the  recovery,  applies  only  when  the  re- 
covery cannot  be  found  .  .  76 

Circumstances  under  which  a  good  tenant  will  be  pre- 
sumed, viz.  possiessiou ;  entry  in  attorney's  books        77 

But  presumption  may  be  rebutted  •  ih. 

General  rules  ...  78 

Power  to  suffer  recovery,  favours  the  presumption  of 
the  validity  of  the  recovery  .  .  ib. 

Re-conveyance  by  a  trustee,  may  be  presumed  to  sup- 
port a  recovery  ...  79 

Presumption  of  regularity  of  recovery  from  circum- 
stances .  .  •  ib. 

To  ground  a  presumption  there  mjDst  be  facts  and  cir- 
cumstances .  •  •  81 

V^hen  there  is  a  pomr  to  bar  by  recovery,  no  presump- 
tion is  loo  large  m  favour  of  a  recovery  .  ib. 

Length  of  time  no  influence  by  way  of  presumption, 
unless  the  possession  is  adverse,  or  there  is  at  least  a 
possession  .  .  .  •   82 

Reasons  against  the  presumption  of  a  surrender  84 

Possession  after  death  of  tenant  for  life,  is  a  ground 
for  presuming:  a  surrender  •  •  ib. 

Acquiescence  affords  presumption  oi  a  surrender     79^  84 
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PRESUMPTION.— Can<t«tt^rf. 

Admission  of  a  title  in  tenant  for  life  (as  acceptance  of 
lease,)  rebuts  the  presumption  of  a  surrenderer  84 

The  statute  law  makes  twenty  years  evidence  of  a 
good  tenant  when  the  deeds  are  lost  •  85 

Production  of  deeds  destroys  the  presumption  ib. 

Surrender  may  be  presumed  to  support  a  recovery  77 

PRIVIES  will  be  bound  by  a  fine,  although  the  freehold 

is  not  in  either  party  •  •  *^9 

PRIVITY  OF  ESTATE.  A  fine  may  operate  in  confir- 
mation of  the  title  of  those  who  are  connected  in 
privity  of  estate  •  •  •  226 

PREROGATIVE  of  the  crown.     See  Crown  .  10 

PROCLAMATIONS.     A  fine»  with  proclamations,  which 

devest  an  estate,  must  be  avoided  by  actual  entry  207 

A  fine  without  proclamations,  is  no  bar  of  the  issue, 
&c.  or  of  strangers  by  non-claim  •  213,  296 

•.Proclamations  recommended,  though  no  particular 
occasion  for  them  appears  .  .  215 

Tenant  in  tail  may  bar  his  issue,  and,  in  case  of  non- 
claim,  those  in  reversion  or  remainder,  by  a  fine  with 
proclamations  •  .  •  218 

'Where  there  are  no  proclamations,  no  entry  is  neces- 
sary to  avoid  the  fine  .  .  213 

An  estate-tail  although  in  reversion,  is  barred  by  a  fine 
with  proclamations  •  •  •         218 

Error  in  a  fine,  will  vitiate  the  proclamations;  but 
error  in  the  proclamations  will  not  vitiate  the  fine    248 

No  proclamations  can  be  made  upon  fines  levied 
in  a  court  of  ancient  4cmesne  •  249 

Must  be  proved  by  an  examined  copy  .  291 

Th6  two  objects  of  proclamations  are, 

1st.  To  bar  the  issue:  2d.  To  gain  a  title  by  non-claim  295 

Proclamations  may  be  made  after  the  death  of  the 
conusor  or  conusee  •  .  296 

Proclamations  when  made,  have  relation  to  the  return 
of  the  writ  .  .  •  ibp 

When  proclamations  are  made,  the  issue  are  bound 
by  relation  .  .  .  ib; 

Computation  of  non-claim  is  made  from  the  last 
proclamations,  except  the  fine  is  executory,  or  there 
are  disabilities,  or  the  title  arises  under  a  remote 
estate  •  •  .  §/ni,  ib. 

PRODUCTION  of  deeds  destroys  the  presumption  of  a ' 
good  tenant  afibrded  under  the  statute  of  14  Geo. 
II.  C..20  .  .  .  .85 

PROTECTION  of  issue  and  remainders  when  the  gift  is 

from  the  crown  for  services  performed  •  18 
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PROTECTION.— CoH/intterf. 

Of  iMue  and  remaindeny  when  a  woman  is  tenant  in 
tail  ex  provtsunKB  viri 

■    ■  against  debts  by  a  demise  •  •  12 

I  Forfeiture  •  •  ib. 

— — — — Judgments  •  •  ib, 

PURCHASE.  By  the  purchase  of  copyhold  lands  by  the 
lord  of  a  manor,  the  copyhold  tenure  becomes  par- 
cel of  the  manor  •  •  •  66 

Otherwise  of  freehold  lands  •  •  ib. 

See  Uses. 

PURCHASER.     When  recovery  to  be  at  his  expence  15 

Construction  of  inbtrument  .  •  39 

Cautions  in  accepting  a  title  under  a  recovery  when 

the  recovery  deeds  are  lost  .  S5 

Id  recovery  deeds  to  the  use  of  a  purchaser,  there 

should  be  the  grant  of  deeds  •  •  86 

Observations  respecting  warranty  between  purchasers 

and  sellers  •  •  •  289 

King's  silver  should  be  paid  before  a  purehaser  pays 

his  money  •  •  •  295 

Q. 

QUANTITIES  in  a  fine  ...  271 

QUEEN.     The  (queen  not  being  regent)  may  levy  a  fine  256 

R. 

REBUTTER.     Presumption  of  recover}'  may  be  rebutted 

by  evidence  ...  77 

RECEIPT.     Receipt  of  rent,  will  not  devest  an  estate         230 
A  fine  by  a  stranger,  before  entry  or  receipt  of  rent, 

is  void  for  want  of  a  sufficient  seisin  .  263 

There  may  be  a  seisin  without  receipt  of  rent  ib. 

RECITAL.     Its  influence  in  an  act  of  {jarliament  64 

Form  of  in  recovery  deed  .  .  177 

The  creation  of  intail,  and  subsequent  facts,  making 

out  the  right  to  suffer  a  recovery,  should  be  shewn      ib. 
Objects  of  recital  in  recovery  deed  .  ib. 

RECOMPENCE.     A  consequence  of  voucher  .  118 

Is  material  as  againt  issue,  and  the  cause  of  bar    118,  119 
Not  so  as  against  remainder-men  •  118,  184 

The  loss  determines  the  right  to  recompence  121 

«    Lands  taken  as  a  recompence  for  estate-tail  will  be  in- 
tailed  .  •  •  ib. 
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RECOMPENCE.— Con/inwec/. 

Recompence  is  merely  Dominal  •  121 

Considered  with  reference  to  two  intails,  one. derived 

out  of  the  other  •  •  .  •  129 

Of  the  difficulty  of  applying  the  recompence,  when 

one  estate-tail  is  derived  out  of  another,  and  the 

estates  are    in   distinct    persons,   who  are   jointly 
.    vouched  •  •  •  ib* 

Issue  in  tail  in  titled  to  recompence  on  warranty  181 

Whether  several  issues  can  be  compensated  with  one 

recompence  •  •  •  ib* 

When  a  stranger  is  vouched  jointly  with  tenant  in  taiF, 

the  recompence  will  belong  wholly  to  the  intail  131, 135 

RE-CONVEYANCE.  A  re-conveyance  has  been  decreed 
in  equity  as  against  fines  obtained  from  ideots, 
and  under  forged  deeds  .  •  253 

RECOVERY,  extent  of  estate  gained  .                    2 

Determinable  fee                 •                 •  •              ib. 

Defeasible  fee                  •                 •  •                   ib. 

Expectant  estate                •                •  •              ib. 

Vested  estate                 .                   •  •                 ib. 

Executory  devise                .                 •  •             2,  3 

Rent                .                •                  •  •       '          3 

Vested  remainder               •                 .  «             1, 4 

By  assignee  of  intail             •                 •  •               4 

Determinable  fee                 •                 •  •              ib. 

Issue                •                 •                 •  •                 ib. 

Estoppel             •                 •                 •  •               ib. 

Dowress              •                •                .  .              ib. 

Feme               ;                .                •  •                 ib. 

Operating  as  a  conveyance                 •  .5 

Operating  to  exitiuguish  a  rent             .  .             ib. 

Judgment  .                   ib. 

— -'— — ^— — —  Power  .                     ib. 

— — — Error  •                      ib. 

By  persons  having  contingent  interests,  executory  in- 
terests, executory  devise,  contingent  remainders  6 
Single  voucher  ...  7 
Double  •  •  *  •  .  6 
Treble  ....  7 
Parts  of  recovery  .  .  .  8 
Recovery  deed,  preparatory  step  .  .  ib. 
Common  assurance  •  •  •  ib. 
Real  action  .  •  .  ib. 
Springing  and  shifting  use  •  •  •  9 
Merger  avoided  .  •  .  •  ib. 
Distin^uisi^d  from  fines  .  .13 
Advantage  of  recovery  in  evidence  of  title  9,  14 
When  to  be  at  purchaser**  expence  •                 U 
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RECOVERY.— Coiittiiicec^ 

By  remote  remaiader-man  in  tail  •  16 

By  prior  tenant  in  tail  •  .17 

By  tenant  pour  autre  vie  •  •  ib. 

Jointress  .  •  •  18 

Will  bar  all  leases,  charges,  &c.  derived  out  of  re- 
mainder after  the  estat^tail  .  .  21 
After  alienation  •  •  •  22 
Equitable  recoveries  •  •  ib. 
Legal  and  equitable  freeholder  •  24,  25,  26 
Cestui  que  trust  •  •  .27 
Legal  fee  and  equitable  intail  .  .  28 
One  rtscovery  deed  and  several  recoveries  .  •  32 
Declaratory  clause  in  recovery  deed  •  ib« 
When  tenant  is  made  by  persons  having  varying  shares  52 
Fnie  in  vacation  as  of  a  preceding  term,  will  support 

a  recovery  in  that  term  .  .  64 

As  between  the  parties  a  recovery  operates  as  a  con- 
veyance, though  no  good  tenant  to  the  writ  of  entry  72 
Recovery  deed  evidence  of  recovery  after  twenty  years* 

possession  •  •  •  75 

Power  to  suffer  a  recovery  favours  the  presumption  of 

the  validity  of  the  recovery  •  •  78 

Recovery  without  a  good  tenant  is  voidable  only  86 

good  against  the  party  «  86, 102 

— operates'  as  a  conveyance  against  tenant  in 

fee  and  also  in  tai  I  •  .86 

Recovery  without  a  good  tenant  is  voidable  by  issue 

and  remainder-men  .  .  •  ib. 

Freehold  jn  two  jointly,  and  recovery  against  one,     81,  ib. 
Remains  in  force  till  avoided  •  •  100 

Distinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  •  •         120 
Recovery   may  be  good  as  a  conveyance  or  release, 
though  ineffectual  against  issue,  &c.              •  ib. 

may  also  l>e  good  as  a  conveyance,  though.it  has 

th^  double  effect  of  barring  estates-tail,  and  giving 
recompence  against  the  issue  •  .  ib. 

With  single,  double,  and  treble  voucher  .  122 

With  double  voucher  •  .  125 

Several  e&tates-tuil,  &c.  in  the  same  persons  barred  by 

one  recovery  .  .  .  137 

Who  may,  and  may  not  suffer  recovery  •  138 

The  privilege  of  suffering  .  recovery  is  personal  139 

May  be  sumred  dy  douee  in  tail,  so  as  to  bar  remaiii* 
ders,  &c.  even  after  the  iatail  has  been  berred  bj 
fine  .  •     .  •  .  126 

So  (it  seems)  by  the  issue  .  •  126,  139 

Assignee  of  tenant  in  tail  cannot  suffer  a  rtceTCry         ib. 
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RECOVERY.— Conftnuerf. 

By  remainder-man  ban  only  bis  estate-tail,  and  the 

expectant  estates  •  ^  •140 

Prior  estate  not  affected  by  recovery  .  141 

Charges  affecting  estate-tail,  not  barred  by  recovery        ib. 
Cannot  be  suffered  by  the  owner  of  a  contingent  in« 

terest  •  .  •  •  142 

Nor  by  the  issue  in  their  ancestor's  life-time  .        ib* 

Nor  by  tenant  in  tail  after  possibility  •  144 

Nor  by  tenant  in  tail  of  the  gift  of  the  crown  for,  Sec.      ib* 
Nor  by  woman  tenant  in  tail,  ex  prov.  vtri,   except 

with  concurrence  of  the  heir,  &c.  •  146 

Mode  of  suffering  customary  recoveries  •  155 

Cannot  be  suffered,  of  copyhold  lands,  in  the  Oonmion 

Pleas  .  •  •  .159 

Legal  and  equitable  recovery  166 

A  recovery  by  a  tenant  in  tail  although  he  is  barred  by 
non-claim  on  a  fine,  will,  with  the  concurrence  of 
the  person  who  has  the  freehold,  bar  all  remainders 
over  ,  .  •  •  243 

Whether  a  tenant  in  tail,  after  having  Joined  in  a  fine 
with  the  reversioner  in  fee,  and  converted  his  estate- 
tail  into  a  determinable  fee,  can  afterwards  suffer 
a  recoveiy  so  as  to  bar  the  reverion  *         317 

RE-ENTRY.  When  and  where  a  clauseof  re-entry  is 
allowed  in  fines  •  •  .  289 

RELATION  applied  to  recoveries  by  persons  having  va- 
rying shares  •  •  •  53 

A  fine  has  relation  to  the  return  of  the  writ  293 

Statute  may  be  avoided  by  relation  of  fine  •     294 

To  gain  a  title  by  non-claim  the  fine  should  be  levied 
as  of  a  term  after  the  feoffment  •  295 

The  proclamations  when  made,  have  relation,  as  to  the 
issue  in  tail,  to  the  return  of  the  writ  •  296 

Subsequent  proclamations  operate  by  relation  to  the 
fine  •  •  .  ib« 

When  the  proclamations  are  made,'  the  issue  are 
bound  by  relation  *  •  •        ib* 

Whether  a  will  is  revoked  by  the  relation  of  a  fine        294 

RELEASE.  There  must  be  an  estate  to  be  enlarged  41 

Distinction  between  recoveries  to  operate  as  convey- 
ance, release,  estoppel,  bar  •  •  ''        120 
Right  of  action  may  be  extinguished  by  releate  206 
A  fine  by  estoppel  operates  as  a  release                •        208 
^        A  fine  by  a  person  having  a  right  of  action,  a  title  of 
entry,  or  a  contingent  intinrest,  will  operate  as  a  re- 
lease or  extinguishment               •            •  201 
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RELEASE.~CatUtfiticJ. 

A  release  by  au  heir  appiireQt,  bj  deed*  will  not  bar 

him  ^        •       ..  •  •  301 

A  fine  bj  tuch  heir,  will  bar  him  ib. 

REMAINDER  in  tbingt  de  tiooo,  as  rent  •  3,4 

Vested  .  .  .  .1,4 

A  rt-covery  by  a  person  having  a  contingent  interest, 

will  not  bar  issue,  kc.  .  .  6 

Esto:4|)el8  .  •  «  •  5 

Noii-Glaim  •  •  *  8 

Limitation  •  •  •  ib. 

Recovery  by  remote  remainder*man  in  tail,  bars  all 

subi^uent  remainders  •  •  .     16 

Will  puss  by  grant  •  •  .41 

The  case  of  croNS-remainrjers  distinguished  from  pei^ 

8on«»  having  nhares  subject  to  vanation  •  53 

Remuinder  in  tail  after  an  estate  of  freehold  not  bar- 
,    red  by  recovery,  against  the  tenant,  as  tenant  to  the 

writ  .  .  .55,  123 

.p^^nainder-men  not  bound  by  recovery  of  prior  tenant 
.    in  tail  without  a  ^ood  tenant  of  the  freehold        86,  88 
Necessity  of  retaining  reversion   to  preserve  contin- 
gent remainders  •  114,  1G7 
Contingent  remainders  destroyed  by  an  anion  of  es- 
tate, though  that  union  does  not  produce  the  effect 
of  merger                 .       '           .                 .  115 
No  forfeiture  or  destruction  of  contingent  remainders 

when  equitable  •  .117 

Remainders  not  barred  by  recovery  without  voucher      118 
Remainders  barred  without  regard  to  recom pence  134 

An  estate  in  remainder  n^ay  become  an  estate  in  pes* 
f»es»ion  by  surrender,  merger,  or  disseisin  of  tenant 
for  life*  ....         139 

A  recovery  by  remainder-man  bars  only  the  estate-tiul 
and  expectant  estates  •  141 

*    Remainders  under  gift  in  tail  by  the  crown  for  ser- 
vices, protected  from  bar  •  146 
See  Crown. 

Caution  against  destruction  of  contingent  remainders    167 
Remuinder  may  pass  by  bargain  and  sale  not  enrolled, 

as  a  grant  •  •  .      .        180 

A  fine  sur  conuzance  de  droit  come  ceo,  &c.  may  be  le- 
vied of  an  estate  in  renminder  .  203 
,.   A  rendainder  is  changed  into  a  right  of  action  by  dis- 
continuance                •                 .                .  206 
Tei>ant  in  tail  of  a  vested  estate  in  remainder,   may 
bar  it  by  a  fine  with  proclamations            .                218 
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REMAINDER.— Con/iitiiedf. 

Continuance  of  seisin  in  a  particular  tenant  preserves 
the  seisin  of  those  in  remainder  .  228 

Tenant  for  life  may  be  benefited  by  the, fine  of  a  re- 
mainder-man, and  e  converso  •  ib« 

Tenant  for  life  in  remainder ^  cannot  devest  th^  free- 
hold .  .  •  ,  800 

REMAINDER-MAN.     A  fine  levied  by  a  remainder-man 

will  be  a  bar  to  strangers  .  .         250 

A  remainder-man  may  declare  the  use^  as  far  as  he 
conveys  .  .  .  311 

remitter;     To  old  intail  .  .  -     7 

Of  remainder-man,  &c.  •  .13 

REMOTE  INTEREST.  A  remote  interest  is  not  barred 
till  non-claim  for  five  years  after  it  confers  a  right 
to  the  possession,  &:c.  &c.  .  •  23S 

A'  remote  estate  may  be  saved  from  non-claim,  though 
a  more  immediate  estate  in  the  same  person  is 
barred  .  .  240 

« 

RENDER.  Fines  may  be  levied  of  things  lying  in  render  270 
If  the  wife  is  to  render  by  fine,  the  husband  should  be 

a  paiiy  •  •  •  260 

Persons  not  named  in  the  writ,  may  take  by    way  of 

remainder,  on  the  render  of  a  fine  •  284 

Rent  may  be  rendered  out  of  lands,  granted  by  fine  285 
The  render  may  be  of  a  particular  estate,  but  cannot 

be  of  a  larger  estate  than  is  granted  •  ib.. 

Clauses  of  condition,  and  re-entry  allowed  in  renders  289 
Uses  may  be  declared  on  the  render  of  a  fine  •    310 

No  resulting  uses  on  the  render  of  a  fine  •        317 

RENEWAL.  Convenience  of  reversionary  leases  by  way  of 

interesse  termini  •  •  72 

RENT,  recovery  of  .  .  .3,140 

Extinguishment  by  recovery  .  •  5 

Recoveiy  of  land  will  not  bar  an  intail  of  rent  issuing 

out  of  it  •  •  •  6 

Otherwise  of  a  fine  .  •  271 

Mere  receipt  of  rent  is  no  foundation  for  a  fine  •  225 
Acceptance  of  rent  may  bind  the  fssue  •  230 

May  prevent  the  possession  being  adverse  •        ib. 

Fines  may  be  levied  of  rents  •  •  269 

Rent  may  be  rendered  out  of  lands,  granted  by  fine     285 

RENT-CHARGE^    A  rent-charge  cannot  be  barred  by 

non-claim  on  a  fime  •  •  231 

RESULTING  USE.    For  want  of  a  declaration,  &c.  the  use 

will  result  on  a  recovery  to  the  former  owners       194 
▼ot.i.  9  a 
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Bat  the  use  reftnlting  to  a  tenant  in  tail  on  a  recof  ery 
will  be  changed  to  a  fee-umple  •  194 

A  uteresalting  under  a  fine  it  changed  from  an  estate- 
tail  into  a  fee-simple,  if  there  it  a  discontinuance, 
and  if  there  is  no  discontinuance,  then  into  a  de- 
terminable fee  •  •  203-4 

No  resulting  use,  if  the  fine  creates  a  particular  estate  203 

When  uses  are  declared  of  part  only  of  an  estate,  they 
will  result  for  the  residue  •  •  204 

Use  results  for  want  of  a  declaration,  or  if  it  is  limit«i 
ed  in  contingency,  to  the  former  owner,  pro  initrtise 
iuo  .  •  •  313,  316 

No  resulting  use  on  the  render  in  a  fine  •  317 

Resulting  use  on  a  fine  descends  as  the  estate  would 
have  done  ...  204^  318 

So  if  the  use  is  expressly  declared  •  ib* 

RETRAXIT.    Retraxit  of  a  wnt,  puts  an  end  to  it  275 


RETURN.  The  writ  must  be  returnable  on  a  dUi  JMridicut  \h. 

Till  the  return  of  the  writ,  a  fine  is  not  complete       •    291 

Death  of  parties  before  the  return  of  the  writ  avoids 
the  fine  •  •  •  •         ib« 

The  writ  may  be  returnable,  as  of  a  preceding  or  sub- 
sequent term  •  •  292 
Death  in  vacation,  will  not  vitiate  a  fine  so  as  the 
return  is  of  a  preceding  term,  and  the  king*  s  silver 
paid                  .                  •                 •                •         293 

Fine  relates  to  the  return  of  the  writ  .  ib* 

REVERSAL.  Reversal  of  fine  for  error  will  not  vitiate  a 
recovery  suffered  in  the  mean  time,  on  a  tenant  made 
by  the  fine  .  .  .  .         37 

To  reverse  a  fine  for  infancy,  the  infancy  most  be  re- 
corded during  the  minority  .  .  251 

REVERSION.    Advantages  of  barring  the  reversion  in  fee 

by  recovery  .  .  ,  p 

Recovery  of  manor  will  pass  the  reversion  of  lands  in 

lease  for  life  •  »  65 

Reversioner  hi  fee  bound  by  his  recovery  •         88 

A  reversion  remains  in  tenant  for  life,  who  creates  an 

estate  for  joint  lives  •  .  108 

Necessity  of  retaining  reversion  to  preserve  contingent 

remainders  •  .  114 

May  pass  by  bargain  and  sale  without  inrolment,  as 

a  grant  •  .  .  180 

Clause  of  reversion  to  be  inserted  ii|  recovery  deeds  180 
A  fine  8ur  conuzance  de  droit  come  eeo^^c*  pn^per 

to  be  levied  of  an  estate  in  reveraion  ••.  208 
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REVERSION.— CcN^m»«<l. 

Tenant  in  tail  of  a  vested  estate  in  reveFsiony  or  re- 
maindery  may  bar  it  by  a  fine  with  proclamatiomi    218 

REVERSIONER.    A  fine  levied  by  a  reversioner,  will  bar 

strangers  •  •  259 

■  has  a  seisin  sufficient  to  support  a  fine  263 

When  received  on  default,  may  levy  a  fine,  though  00 
party  to  the  writ  of  covenant  •  •        284 

REVOCATION.     Whether  a  will  is  revoked  by  relation 

of  a  fine  •  •  2M 

Where  a  recovery  revokes  a  will  •  89, 149, 196 

RIGHT.    Recovery  against  a  person  -who  has  a    right, 

extinguishes  the  right  •  •  95 

A  fine  may  be  an  estoppel,  on  the  right  of  an  heir        dOl 
A  person  who  has  a  ri^nt  and  joins  with  one  who  has 

an  estate  cannot  declare  the  use  .  313 

Right  of  entry,  or  of  action,  after  a  disseisin,  or  dis- 
continuance, cannot  be  conveyed  by  grant,  or  fine  206, 

208, 247, 261 
Nor,  as  it  seems,  be  devised  •  •  206 

s. 

SAVING.     When  and  where  allowed  on  fines  .  289 

SEISIN.  The  seisin  is  drawn  out  of  the  person  named  as 
tenant  by  a  recovery,  though  defective  for  want  of 
a  good  tenant  •  •  •  92,100 

Necessity  of  sdsin  in  demandant  .  •         149 

The  return  of  the  writ  of  seisin  should  be  shewn  in  the 

abstract  ....  160 

Seisin  must  be  delivered,  that  uses  may  arise  149, 176 
And  must  be  delivered  to  demandant  or  his  heirs  151, 176 
Uses  cannot  be  larger  than  tlie  seisin  which  is  con- 
veyed ....  188 
Sdsin  transferred  by  fine  •  p  203 
A  mere  instantaneous  sasin,  will  not  be  a  sufficient 

freehold  for  levying  a  fine  •  •  225 

An  oitry  by  tenant  for  life  will  restore  the  seisin  of 

those  m  remainder  •  .  .  227 

Continuance  of  seisin  in  a  particular  tenant  preserves 
^  the  seisin  of  those  in  remainder,  against  the  opera- 

tion of  a  fine  .  •  «  228 

Seisin  should  be  restored  before  a  fine  is  levied,  to  ope- 
rate as  a  conveyance  .  •  •  ^    261 
There  is  not  a  sufficioit  seidn  before  entry  or  receipt 

of  rent,  to  support  a  fine  to  operate  by  non-claim  269 
There  may  be  a  seisin  without  receipt  of  rent  264 

No  uses  can  be  declared  of  a  fine  that  does  not  pass 
asosin  •  •  •  910 

««2 
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SEPARATE  ESTATE*     A  wife  having  a  sepamie  estate, 

may  make  tenant  of  an  equitable  freehold  •        34 

The  separate  estate  of  a  married  woman  may  be  convey- 
ed without  fine  .  •  215 

SETTLEMENT  by  tenant  in  tail»  is  confirmed  by  a  sub- 
sequent recovery, 'suffered  by  him  •  22 
The  concurrence  of  the  freeholder,  under  the  same 
settlement,  is  not  absolutely  necessary  to  the  vali- 
dity of  a  recovery             .                 .                 •  70 

SEVERANCE.    Means  by  which  lands  may  be  severed 

from  a  manor  •  •  •  65, 66 

Joint-tenancy  may  be  severed  by  fine  •  264 

A  joint-tenancy  is  not  severed  by  a  fine  for  years    .      306 

SHARES.     Sole  tenant  ...              51 

Tenant  in  cominon  .              .              •        50,51,52 

Joint-tenant               .  .          •                •                 50, 51 

Varying  shares  ...                  52 
See  the  several  heads. 

SHIFTING  USE.     Clause  for  determining  the  interest  of 

the  tenant  in  a  recovery  deed  •  •  90 

STATUTE.    The  lien  of  a  statute  may  be  avoided  by  the 

relation  of  a  fine  •  .  •  294 

STATUTES. 

18  Ed.  1.  (Quia  Emptores)  .  66 
fit.  4.  (Fines)              .                    .                 274 

4  Henry  VII.  c.  24.  (Non-claim)  8,214,216,217,221,295,306 

11 • —  c.  20.  (Tail  ex  provisione  viri)         .     19, 146 

27  Hen.  VIII.  c.  10.  (Uses)  .  .  40,  149 

32- c.  28  (Husband)  .  .  21 

c.  36.(Bartointail8)8,2I4,2I6,217,221,295,306 

34  and  35  Hen.  Vlll.  c.  20.  (Gift  from  the  Crown)  18,144 

c.  26.  (Wales)  .  268 

37 -— c.  19.  (Lancaster)  •  ib. 

2  and  3  Edw.  VI.  c.  28.  (Chester)  .  ib. 

I  Eliz.  c.  19.  (Ecclesiastics)  •  .  257 

5  —  c.  27.   (Durham)  .  .  268 

13 c.  10.  (Ecclesiastics)  .  .  257 

43 c.  15.  (Chester)  .  .268 

21  James  I.  c.  16.  (Limitations)  8, 265(^; 

.    29  Charles  II.  c.  3.  sec.  12.  (Special  occupant)  44 

10  and  11  Will.  III.  c.  16.  (Posthumous  children)  45 

1  Annec.  8.  (Demise  of  crown)  .  .  275 

4  and  5  Anne,  c.  16.  (Attornment)  •  4 

sec.  16.  (Entry  to  avoid  fines)        222,  246 

7 c.  19.  (Infant  trustee)  .  .251 

14  Geo.  II.  c.  20.  sec*  1.  and  2»  (Recovery  without    • 
surrender  of  leases)  67,  68,  70,  71,  82 
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STATOTES.-- Coti^tnK^cf . 

14  Geo.  1I«  c.  20.  sec.  4.  (Deed,  evidence  of  recorery)  74, 

151 
■  sec.  5.  (Recovery,  evidence  of  tenant)  85, 

162 
sec.  6.  (Recovery  deed  during  term)  30, 

41,  61,  62, 164 
sec.  9.  (Special  occupants)  44 

32 (King's  Silver)     .  ;  276 

STRANGERS.     Gift  to  a  woman  in  special  tail  by  a  stran- 

ger,  imposes  no  restraint  on  alienation  •         20 

At  the  common  law  he  might  have  been  an  occupant  44 
When  vouched  jointly  with  tenant  in  tail,  the  recom- 

pence  will  belong  to  the  intail  •  135 

Strangers  may  take  advanta^  of  estoppels         •  208 

A  right  of  entry  may  be  extmguished  by  a  fine  to  a 

stranger  •  •  200 

Tenants  for  life,  and  remainder  men  are  not  strangers 

to  each  other  •  •  .  .  227 

A  fine  by  a  stranger  passes  no  estate  .  259 

■        —  may  operate  as  an  estoppel  ib. 

A  stranger  to  the  writ  cannot  be  a  party  to  the  fine       284 

Exceptions  .  •  •  ib« 

may  take,  by  way  of  remainder  on  a  render  in  a  fine  ib* 

—  Not  bound  by  fines  without  proclamations  296 

A  stranger  who  joins  in  a  fine  cannot  declare  the  use  313 

SUCCESSOR.  The  successor  of  a  bishop,  &c.  may  be 
barred  by  nonclaim  on  a  fine,  unless  he  avoid  it 
within  five  years  .  •  •  235 

An  officer  for  life,  is  not  bound  by  the  non-claim  of 
his  predecessor  •  •  «  236 

SUNDAY.     A  fine  on  adzes  non  juridicuSf  or  Sunday,  is 

erroneous  •  •  •  .275 

SURRENDER.     None  necessary  of  leases  for  lives  at  rents 

to  make  tenant  to  the  writ  of  entry  •  66 

Otherwise  of  estates  of  tenants  for  life  under  settle- 
ment, or  of  tenants  by  courtesy  or  in  dower       .        63 

Surrender  may  be  presumed  from  collateral  evidence  77»  163 

A  conditional  surrender  has  been  presumed  after 
forty  years  .  •  •  •        82 

Reasons  against  the  presumption  of  a  surrender  83 

Possession  after  death  of  tenant  for  life  is  ground  for 
presuming  a  surrender  .  •  84 

Acquiescence  affords  presumption  of  a  surrender  ib. 

Admission  of  a  ^tle,  in  tenant  for  life,  rebuts  the  pre- 
sumption of  a  surrender  .  •84 

An  estate  in  remainder  may  become  an  estate  in  pot- 
session,  by  surrender,  &c»  •  -  •    489 190 
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SURVIVOR.     An  interest  limited  to  the  aarvivor  of  two 

persons,  cannot  be  transferred  by  fine  •  200 

Of  fines  levied  by  two,  when  an  estate  is  limited  to 
them,  and  the  survivor  and  his  heirs  •  302 

8DSPBNSI0N.    The  remedy  may  be  suspended  because 

the  head  of  an  ecclesiastical  body  is  barred  235 

T. 

TAIL.    Estoppels.  *  .  &^6 

In  one  person  '  «  •  •  6 

'  In  different  persons  .  •  .7 

Derivative  •  •  •  .6 

Executory  devise,  springing  use  .  •  9 

Conveyance  by  tenant  in  tail  has  the  same  operation 

agamst  him  as  a  conveyance  by  tenant  in  fee  has 

against  that  tenant  .  •  •        03 

Tenant  in  tail  personally  bound  by  all  acts,  which  are 

binding  on  tenant  in  fee  •  •  •     101 

Estate-tail  not  barred  without  voucher  •  118 

Lands  taken  on  voucher,  as  a  recompence  for  tail  will 

beintailed  •  .  •  •     121 

Estate-tail  in  possession  may  be  barred  by  recovery 

with  single  voucher  •  •  .122 

No  estate-tail  which  is  devested  or  discontinued  will 

be  barred  by  a  recovery  with  single  voucher  123 

Joint  voucher  of  tenant  in  tail  and  stranger,  will  bar 

intail  •  •  .  •  128 

When  stranger  is  vouched  jointly  with  tenant  in  tail 

the  recompence  will  belong  to  the  intuil  •         135 

TENANT,  who  .  •  .  .30 

Practice                .                 .                •                .  ib. 

Two  persons                ...  ib. 

Two  persons  named  in  deed  and  one  in  recovery  31 

Without  conveyance             .                  «                 .  ib. 

Lands  in  different  jurisdictions            •                 •  32 

Uses                  «                 .                 .                 •  ib. 

By  what  means  the  tenant  may  be  made              •  34 

No  fine  necessary  on  account  of  coverture            •  ib. 

Husband  may  (Convey  the  freehold                   •  ib. 

Except  an  equitable  freehold  in  the  wife  as  a  separate 

estate                .                .                .                •  ib. 

When  the  feme  has  a  separate  estate,  she  may  make 

tenant                •                •                .                .  ib. 

Sufficient  at  common  law  that  there  was  a  tenant  be- 
fore the  return  of  the  writ                •                •  37 

Difference  between  a  feoffment  and  fine  in  making 

tenant                •               •                •                .  ib» 

Reversal  of  fine  for  error  will  not  vitiate  a  recovery 
suffered  in  the  mean  time,  on  a  tenant  made  by 

the  fine                             •              »           •  ib* 
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TENANT.— Ccmfmtc^'rf. 

When  made  by  bargain  and  sale  it  will  be  sufficient^ 
though  the  bargain  and  sale  is  not  inrolied  till  aft€T 
the  recovery  suffered  .  •  38 

General  rule  .  .  *  39>40 

Necessity  of  having  the  freehold  during  the  term  41 

Who  shall  be  sufficient  tenant  to  the  writ  in  point  of 

estate  •  •  «  42 

Not  a  person  who  has  a  chattel  interest  .  43 

Must  nave  the  immediate  freehold  •  «        48 

Sole  tenant  to  writ  .  .50 

Joint- tenant  •  ,  ib. 

Tenants  in  common  «  «  «        ib* 

By  entireties  •  «  •  ib* 

Observations  on  the  same  ;  •  51 

Joint-tenants  and  tenants  in  common,  cannot  convey 

more  than  theiraliquot  parts         .  .         50 

When  the  writ  is  against  joint-tenant  as  sole  tenant, 

the  recovery  will  be  good  only  for  a  moiety  51 

The  recovery  will  be  good,  though  one  person  is  te- 
nant, and  several  are  named  tenants  «  ib. 
Each  of  several  tenants  must  be  named  as  tenant,  or 

convey  to  a  person  to  be  named  •  ib. 

Nature  of  tenant  made  by  persons  having  varying  shares  52 
—  By  husband  •  •  •  54 

.Recovery  against  tenant  in  tail  as  tenant  bars  no  other 

estate  than  the  one  of  which  he  is  actually  seised        55 
By  trustee  •  .  •  58 

Cannot  be  made  by  termor  without  feoffinent  59 

Freehold  is  gained  by  feoffment  of  termor  ib» 

At  what  time  tenant    must  have  had    the   frediold 

at  the  common  law  .  •  61, 162 

Sufficient  that  the  tenant  has  the  freehold  at  any  time 

within  the  term  •  •  •  61 

Even  after  judgment  •  •  .62 

>May  be  made  by  fine  in  vacation  after  the  recovery         64 
Cases  in  which  the  actual  freehold  may  be  in  some 
other  person  than  the  tenant,  and  yet  the  recovery 
be  good  «  •  •  65 

Tenants  by  curtesy  and  in  dower  must  join  69 

As  between  the  parties  a  recovery  operates  as  a  con« 
veyance,  though  no  good  tenant  to  the  writ  of  en- 
try .  •  74 
Statutable  regulations  respecting  recovery  deed              ib» 
Where  the  law  admits  the  presumption  that  there  was 

a  good  tenant  .  •  •  77 

Preumption  made  by  statute  of  14  Geo.  IL  c.  20.  85 

Application  of  that  statute  considered  •  ib. 

Recovery  without  a  good  tenant  is  voidable  only     86^  102 
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Tenant  in  fee  and  his  heirs,  bonnd  by  recovery,  though 
BO  good  tenant  .  •  89 

Issue  and  remainder  man  not  bound  by  recovery,  with- 
out a  tenant  of  the  freehold  •  86, 88 

When  tenant  in  a  former  recovery  should  jom  in  a 
second  recovery  deed,  and  when  not  necessary  90 

Disseisee  named  as  tenant  •  •  99 

Cautions  in  making  tenant  •  .  104 

— —  where  there  are  contingent  remainders  to  be 
preserved  .  •  111 

Tenant  may  be  made  by  6ne,  feoffment,  lease  and  re- 
lease, or  any  other  conveyance  •  161 

May  be  made  by  fine  without  any  use  declared  162 

No  conveyance  necessary  when  the  writ  is  broneht 
against  the  person  in  whom  the  freehold  is  vested        ib. 

Presumption  of  surrender  •  •       163 

All  should  join  in  conveyance  when  it  is  doubtful  ih 
whom  the  freehold  is  vested  •  •  165 

Observations  on  recovery  deed  as  to  tenant  172 

May  have  freehold  under  a  conveyance,  orund^  a 
declaration  of  use  .  *  173 

Who  should  be  name<^  tenant  .  174 

Of  luoDMng  two  persons  '^  •  •  ib. 

When  several  recoveries  in  different  counties  ib. 

The  want  of  execution  of  recovery  deed  by  the  tenant 
is  not  material  .  •  17& 

Execution  draws  seisin  out  of  tenant  •  ib. 

The  po8sesi»ion  of  the  tenant  is  the  seisin  of  those  in 
remainder  or  reversion  •  .         226 

Tenants  in  common,     a  recovery  by  one,  good  only 

for  his  share  .  .  .143 

May  be  jointly  or  separately  vouched  168 

The  6ne  of  a  tenant  in  common,  good  only  for  his 

share,  unless  he  disseise  his  companion  264 

Several  tenants  in  common  may  join  in  the  same  fine     286 
One  tenant  in  common  may  be  barred  by  non-claim 
on  a  6ne,  or  by  the  statute  of  limitations,  though  it 
does  not  run  against  his  companion  237,  265 

A  tenant  in  common  may  declare  the  use,  as  far  as 

he  conve3's  .  •  311 

If  one  of  two  tenants  in  common  levies  a  fine,  he  can- 
not declare  the  use  of  more  than  his  own  moiety        312 

tenant  in  tail,  a  recjvery  by  tenant  in  tail,  though 
he  is  barred  by  non-claim  upon  a  fine,  will  bar 
remainders,  &c.  .  .         126, 139, 243 

A  tenant  in  tail  may  declare  the  use  as  far  as  he  con- 
veys •  .  •  311 

See  issue,  Fines^  Recovery,  &c 
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VAOS. 

TERMOR  FOR  YEARS  is  not  a  good  tenant  to  the  writ  43, 50 
Omnot  make  tenant  to  a  writ  of  entry  without  a  feoff- 
ment •  •  .      -         •  o9 
A  termor  for  years  has  no  sdsin  to  support  a  fine  223, 225, 

301 

m  will  be  bound  by  his  fine  as  an  estoppel  260 

■  may  extinguish  his  interest  by  a  fine  ib. 

TERM  OF  YEARS  is  a  chattel,  and  not  a  freehold  in- 
terest •  •  .  43 

TERM.     Necessity  of  tenants  having  freehold  during  the 

term  •  •  •  •  41 

Sufficient  that  the  tenant  has  the  freehold  at  any  time 
within  the  term  •  •  •  61 

Recovery  deed  should  be  dated  within  the  term       62, 164 

Fine  in  vacation  as  of  a  precediag  term,  will  support 
a  recovery  in  that  term       •        •        ■  •  64 

When  the  freehold  is  conveyed  l^  a  deed  dated  after 
the  term  in  which  the  recovery  is  suffered,  the  free- 
hold is  supposed  to  remain  in  the  grantee  103 

State  of  title  when  a  recovery  deed  is  dated  after  the 
term  •  •  •  •   •  ib« 


.* 


TIME.  Len^h  of  time  has  no  influence  by  way  of  pre- 
sumption, unless  the  possession  is  adverse,  or  there 
is  at  least  possession  .  •  82 

TITLE.     Whoever  takes  under  a  joint  conveyance  for  the 
several  lives  of  tenant  for  life  and  in  tail,  holds  un- 
der their  several  titles  .  *.  108 
The  title  should  be  investigated  before  a  recovery  is 
suffered            •                .                .                .          167 

TREASON.    The  issue  of  a  person  attainted  of  treason, 

cannot  suffer  a  recovery  .  .  130 

TRUST.     Intail  of  the  trust  of  copyholds,  cannot  be  barred 

without  observing  the  customary  mode  •  155 

Use  on  a  use  is  a  trust  .  •  173, 191 

Fines  of  trust-estates  must  be  avoided  by  bill  in  equity 
unless  the  legal  effect  shall  be  avoided  by  the  action 
or  entry  of  the  trustee  .  .  248 

If  a  trust  affect  the  land  and  not  the  person,  the  rem^ 
dy  is  by  action  or  entry,  in  the  name  of  the  trus- 
tee •  •  .  •  ib* 
Operation  of  fine  by  cestui  que  trust             •               202 
Cestui  que  trust  should  make  a  feofiment,  before  he 

levies  a  fine  to  operate  as  a  legal  bar  by  non-claim      ib# 
See  Equitable  Recoveries,  and  Equitable  Estate. 

TRUSTEE  having  the  legal  freehold  must  join  in  making 

tenant  to  the  writ  of  entry  in  a  legal  recovery      24^  166 
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TRUSTEE.-— CoMltiiiitfrf. 

Trustee  of  the  fee  may  be  barredy  as  to  an  eq[uitable  re« 
mainder  in  him»  by  the  recovery  of  a  prior  equita« 
ble  tenant  in  tail  •  •  •  23 

Jmniog  in  recovery  deed  with  cestui  que  iruH  26 

l^hen  ne  has  only  an  office  •  •  28 

Whether  he  may  safely  join  in  making  tenant  in  a  re* 
covery  •  •  •  •  58 

Reconveyance  by  him  may  be  presumed  to  support  a 
recovery  in  those  instances  in  which  it  is  reasonable 
to  suppose  he  had  conveyed  .  •  79 

To  prevent  for£^ture  there  should  be  a  demise  to  a 
trustee  •  •  •  .111 

A  fine  levied  by  a  trustee  will  not  iMir  the  eeitui  que 
trust  •  •  •  •  233 

An  infant  being  a  trustee,  may  be  allowed  to  levy  a 
line  •  •  •  •  251 


U. 


ONCERTAINTY.    A  fine  may  be  void  fbr  uncertainty  in 

tht  parcels  •  •  271 

UNION.    There  may  be  a  union  of  estates  without  merger  312 

tJSES.     Fme  will  be  presumed  to  be  to  the  use  of  the  co- 

.  Dusee,  if  he  is  afterwards,  (notwithstanding  an  inter- 
val of  many  years,]  named  tenant  in  a  recovery,  and 
no  use  is  declared  in  the  mean  time  •  6 

No  uses  can  be  declared  of  the  estate  of  a  bargainee 
ill  a  bargain  and  sale  inrolled  .  •  40 

But  uses  of  a  recovery  may  be  declared  in  a  deed  of 
bargain  and  sale  .  •  40, 88,  191 

And  uses  may  be  declared  of  a  bargain  and  sale  that 
passes  a  common  law  seisin  •  40,  191 

Danger  of  different  uses  deters  a  purchaser  from  ac* 
cepting  a  title  depending  on  a  recovery  when  the 
deeds  are  lost  •  .  .  85 

■        may  arise  or  result  on  a  recovery,  though  no  good 

tenant  .  •  •  98,  100 

-Whether  uses  can  arise  on  a  recovery  when  the  deed  is 
dated  after  the  term  •  •  103 

When  the  fee  is  to  be  settled  and  the  tenant  is  made 
by  a  particular  estate  •  104 

Vouchee  may  declare  uses  of  his  estate  on  a  recovery 
as  a  conveyance  by  him  •  •  105 

Form  of  uses  when  the  teuant  is  made  by  a  convey- 
ance for  jcnnt  lives  •  ^  •         108 
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USES. — C<mtinued. 

Mode  of  declaring  the  uses  when  the  object  is  to  pre- 
vent merger  and  also  to  settle,  &c.  •  114 

No  use  can  arise  on  a  recovery  till  seisin  is  delivered  to 
the  demandant  •  •  .  140 

Future  use,  though  devisable,  cannot  be  granted  ib. 

A  future  use  is  devisable  while  in  its  fiduciary  state        ib. 

The  uses  of  a  recovery  should  be  declared  rather  tHan 
be  suffered  to  result,  or  depend  on  averment  161 

A  tenant  may  be  made  by  fine,  without  declaring  uses  1G2 

No  use  can  arise  without  a  seisin  .  •         173 

Who  may  have  the  use  •  •  •  ib* 

In  a  lease  for  a  year  a  rent  will  raise  a  use  •  180 

Uses  cannot  be  larger  than  the  seisin  •  188 

Use  to  tenant  in  recovery  deed,  implied  from  the  in- 
tention •  •  •  •  ib* 

If  tenant  is  to  have  the  freehold  by  a  declaration  of  use, 
a  use  must  be  effectually  dectored  •  189 

Of  conveyances  admitting  of  uses  .  ib. 

Bargain  and  sale  does  not  admit  of  a  use  on  the  seisin 
of  the  bargainee  under  the  statute  •  ib« 

Uses  on  uses  •  •  •  191 

Use  will  result  on  a  recovery,  where  there  is  no'decla- 
ration,  &c.  to  the  former  owners,  according  to  their 
estates  •  •  •  .  194 

But  tenant  in  tail  will  take  back  an  estaite  in  fee  ib. 

Uses  may  be  declared  of  a  seisin  passing  by  fine  203 

The  use  resulting  under  a  fine  of  a  tenant  in  tail,  is 
changed  from  an  estate-tail  into  a  fee-simple,  if  there 
is  a  discontinuance :  if  no  discontinuance,  into  a 
determinable  fee  •  •  203-4 

'     No  use  will  result  if  the  fine  creates  a  particular  estate  203 

If  uses  are  declared  of  part  of  the  estate  only,  they 
will  result  for  the  residue  .  •  204 

The  descent  of  a  resulting  use,  is  guided  by  the  old 
seisin  .  .  •  •  ib» 

In  a  fine  sur  grant  et  render^  the  conusee  in  the  ren- 
der takes  by  the  common  law,  and  the  descent  is 
changed  .  •  .  *  211 

Feoffment  and  re-eufeoffment  superseded  by  limits- 
tions  to  uses  .  .  .  ib. 

Uses  may  be  declared  on  the  render  in  a  fine  sur  grant 
et  render  .  .  •  211, 310 

May  be  declared  on  every  fine  which  transfers  an  es- 
tate ...  •  •  310 

I'here  cannot  be  a  declaration  of  uses  without  a  seisin  311 

Uses  may  be  declared  by  tenant  for  life,  in  tail,  a  re- 
mainder-man, joint-tenant,  tenant  in  commoiiy  co- 
parcener •  •  •  •  ib. 

By  tevera)  persons  having  diftinok  estatet  •  812 
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TAGM, 

lJSE8.—Contmued. 

By  husband  and  wife  •  313 

Not  by  a  stranger  who  levies  a  fine^  jointly  with  a 

person  who  is  seised  •  •  .  ib* 

Nor  by  a  person  who  has  a  right,  and  levies  a  fine 

jointly  with  a  person  who  has  an  estate  •  ib. 

For  want  of  a  declaration,  or  if  the  use  is  limited  in 

^ntingency,  the  use  results  to  the  former  owner 

pro  inter  esse  sua  •  •  31 3»  316 

A  declaration  of  uses  may  be  by  husband  and  wife        314 
Of  agreement  and  disagreement  by  them  ib. 

No  use  will  result  on  the  fine  sur  grant  et  render  310 

The  resulting  use  on  a  fine  will  descend  as  the  estate 

was  descendible  .  •  •  318 

8o  also  if  the  use  is  expressly  declared  .  ib. 

Of  the  difference  between  deeds  to  lead,  and  deeds  to 

declare,  the  uses  of  a  fine  •  «  ib. 


V. 


VACATION*    Fine  may  be  levied  in  vacation,  as  of  a  pre- 
ceding term  or  session  •  •  9, 275-6 
A  recovery  camiot  be  sufiered  in  vacation            •  9 
A  fine  in  vacation,  of  a  preceding  term,  will  support 

a  recovery  in  that  term  •  .  64 

The  writ  may  be  sued  in  vacation  returnable  as  of  a 
preceding  term  .  •  •  275 

VACANT  OWNERSHIP.     When  the  ownership  is  vacant, 

it  cannot  be  barred  by  non-claim  .  238 

VARYING  SHARES  .  .  .  52 

VIE,  See  Pour  autre  vie* 

VOID  AND  VOIDABLE.  Recovery  without  a  good  tenant 

is  voidable  only  ...  86 

Observations  on  a  recovery  good  between  the  parties, 

but  voidable  by  issue,  &c.  •  •  89 

Observations  to  shew  that  voidable  recoveries  may 

operate  as  conveyances  •  •  93, 94 

A  recovery  remains  in  force  till  avoided  .  100 

The  recovery  being  void,  and  the  conveyance  making 

the  tenant  good,  the  tenant  retains  the  freehold  102 

Recovery  voidable  when  the  deed  is  dated  after  the 

term  •  •  •  •  103 

Uses  declared  on  a  fine  by  husband  and  wife  will  be 

void  as  far  as  they  disagree  in  declaring  the  uses  314 
Fines  in  a  court  not  having  jurisdiction  are  void  249 

As  a  fine  in  the  Common  Pleas,  of  lands  in  Wales,  or 
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pAas. 
VOID  AND  VOIDABLE.— Continued, 

a  county  palatine,  or  Ib  Ireland,  or  the  West  In- 
dies ..  .  249,  266,  267 
But  a  fine  in  the  Common  Pleas,  of  lands  of  ancient 

demesne,  is  only  voidable  .  •  266 

A  void  fine  is  not  any  bar  by  non-claim  •  249 

A  fine  levied  without  any  original  writ  is  voidable  only  274 
Fines  between  persons  not  proper  parties  are  voidable  284 

TOUCHER  AND  VOUCHEE.     Of  single  voucher      118,  122 
Of  double  voucher  .  .  •        118,124 

Oftreble  •  •  .         .  118 

Of  several  tails  and  one  voucher  .  •        7 

Vouchee  may  declare  uses  of  his  estate  on  a  recovery, 

as  a  conveyance  by  him  •  •  105 

Nature  and  use  of  voucher  .  .  118 

Essential  to  bar  tail  and  remainders  •  ib. 

Voucher  not  material  in  recoveries  operating  as  con« 

veyances,  or  by  estoppel  .  •  19 

Effect  of  recovery  with  single  voucher  .  122 

No  estate-tail  which  is  devested,  or  discontinued,  will 

be  barred  by  a  recovery  with  single  voucher  123 

An  aliened  tail,  will  not  be  barred  by  single  voucher  ib.  139 
Preference  due  to  recoveries  with  double  voucher  123 

Effect  of  double  voucher  in  barring  intails  ib. 

Of  voucher  as  applied  to  husband  and  wife  124 

A  remainder  in  husband  is  not  barred,  as  to  issue,  by 

a  recovery  with  single  voucher  •  ib. 

Recoveries  with  double  voucher  •  .  125 

Vouchee  comes  in  of  all  estates,  &c.  which  he  has  or 

ever  had  .  .  .  12ff,  135 

Recoveries  with  treble  voucher  •  127 

Case  in  which  they  are  supposed  to  be  necessary  ib. 

Observations  in  support  of  treble  voucher  ib. 

Order  of  voucher  .  •  .  ib. 

Whether  two  estates-tail,  ope  derived  out  of  the  other^ 

may  be  barred  by  joint  voucher  •  128 

Joint  voucher  of  tail  and  stranger  will  bar  intail  ib. 

A  treble  voucher  cannot  be  recjuisite  in  any  case,  ex- 
cept of  an  estate-tail  derived  out  of  an  estate-tail         136 
Vouchee  generally  joins   in  conveyance  to  tenamt, 

though  not  always  necessary  •  168,  166 

Should  join  in  declacation  of  uses,   when  he  retains  a 

seisin  .  .  .  «  168 

TenaLts  in  coparcenary,  &c.  may  be  jointly  vouched      ib. 
Vouchers  of  two  persons  have  distinct  estates-tail  in 

distinct  lands  .  .  •  170 

Of  joint  voucher  of  tenants  in  common,  &c  ib. 

Estate  may  pass  from  vouchee  •  187 

A  vouchee  may  be  conusor  in  a  fine,  though  no  party 

'      to  the  writ  «  .  «  284 
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VAM. 


w. 

WALES.    Fines  may  be  levied  in  Wales  .  268 

Whether  fioes  may  be  levied  in  Wales  as  of  a  preced« 
log  session  •  •  •  276 

WARRANTY*    Voucher  is  a  consequence  of  warranty        118 
No  estate  can  be  barred  by  fine  or  warranty  unless 

it  is  discontinued  or  devested  •  230 

A  fine  is  good  with  or  widiout  warranty  •  289 

Forms  of  warranty  .  ,  .  ib« 

Rales  respecting  warranty  •  «  ib. 

Agreement  of  parties  should  limit  the  extent  of  waru 

ranty  •  •  •  •  ib. 

A  feme  covert  may  be  made  liable  to  action  by  war- 
ranty in  a  fine  •  «  ib« 
Warranty  should  be  conformable  to  the  grant  ib* 
from  two  and  their  heirs,  ought  not  to  be  al- 
lowed except  in  fines  of  gavelkind  uinds                     290 

WESTMINSTER-HALL.    Of  fines  of  lands  in  ancient  de^ 

mesne  and  of  copyhold  lands  •  •     159 

Of  recovery  of  copyhold  lands  •  160 

WILL  of  a  manor  will  include  lands  subsequently  es- 
cheated 66 
Is  revoked  by  a  recovery*  although  there  is  no  tenant  98 
Or  though  the  name  of  the  tenant  be  mistaken  89 
But  a  recovery  does  not  revoke  a  will  made  subse- 
quent to  the  recovery  deed  •  149 
Whether  a  will  is  revoked  by  the  relation  of  a  fine        294 

WRIT*    A  recovery  deed  will  be  sufficient,  though  dated 

after  the  writ  of  seisin  •  •  74 

On  what  writs,  fines  may  be  levied         •  •      268 

A  writ  is  the  necessary  foundation  for  a  fine  :  the  re- 
quisites are,  a  plaintiff,  deforceant,  parcels,  return, 
teste  •  •  •  •'  274 

Writ  does  not  determine  by  the  death  of  the  king  275 

Acknowledgment  of  a  fine  may  be  before  the  writ  is 

sued  out  •  •  ,  ib. 

Writ  may  be  returnable  as  of  a  preceding  term  or  a 

subsequent  term  •  .  275, 292 

A  stranger  to  the  writ  cannot  be  a  party  to  the  fine  284 
Exceptions  •  •  •  •       ib. 

Fines  not  waranted  by  the  writ  are  voidable  •    ib. 
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PAQI* 

WRIT.— Conlimt^d. 

Gives  the  court  jarifldiction  of  the  parcek  contained 

in  it  •  •  •  •  286 

Till  die  return  of  the  writ,  a  fine  is  not  complete         201 

Y. 

YEARS.    A  fine  sur  concetnt  may  be  levied  for  years      281 
Tenant  for  years  cannot  devest  an  estate  by  the  mere 
operation  of  a  fine ;  and  the  plea  of  partes^  &c.  is 
an  answer  to  such  fine  •  •  301 

See  Termor  for  Years. 
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*  PA6B* 

AGREEMENT.  That  tenant  for  Kfe,  for  whom  a  sam  of 
mouey  is  provided,  under  the  trusts  of  a  term  in 
remainder,  shall  keep  down  the  interest  during  his 
life  .  .  .  4M 

That  no  sale  shall  be  made  during  his  life ;  nor  shall 
any  sale  after  his  death  without  a  rear's  notice  460 

That  the  charge  of  any  mortgage  in  his  Uptime  shall 
be  borne  by  him  •  •  •  ib. 

ANCIENT  DEMESNE.    Recovery  deed  of  land%  partly 

freehold,  and  partly  of  the  tenure  of  ancient  deme8iie34G 

ANNUITY.  Limitations  of  use  to  create  an  annuity  or 
rent-charge ;  with  powers  of  distress  and  entry ;  and 
a  term  limited  to  a  trustee  for  security  •         417 

See  Confirmation.    Extinguishment. 

B. 

BARGAIN  AND  SAUS  for  making  a  tenant  to  the  jir<s- 

cipe  •  •  •  .  403 

C. 

CESSER.     Proviso  for  cesser  of  a  term  for  years  upon 

performance  of  the  trusts  •  •  429, 459 

■  for  cesser  of  an  estate  limited  by  tenant  for 
life,  for  the  purpose  of  assisting  a  tenant  in  tail  in 
remainder  in  suffering  a  recovery,  usually  called  the 
£100,000  clause  •  .480 

CONFIRMATION.  Proviso  that  trusts  are  declared  for 
children  upon  the  terms  of  their  confirming  a  trust 
declared  for  another  person ;  and  that  on  de&ult 
the  shares  of  those  refusing  shall  go  over  •      385 

Uses  for  confirmation  of  an  annuity  .  336,  416 

— — —  and  so  as  to  continue  it  in  equity,,  though  it 
slfuld  be  extinguished  at  law  .  454 

^—  of  an  estate  for  life  and  a  remainder  in  fee. 


limited  by  the  prior  part  of  the  same  deed       .         387 
of  a  term  for  years  •  •  93 


limitation  of  use  to  a  tenant  for  life,  joining  with  the 
next  remainder-man  in  tail  in  a  conveyance  for  suf^ 
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PAOB. 

CONFIRM  ATION.— Cowlinwtfrf. 

fering  a  recefery»  in  a  confirmatioii  of  her  estate 
and  all  powers  annexed  thereto  •  452 

The  like  where  a  tenant  for  life  Joini  with  a  reoMe 
remainder-man  in  tail,  confirming  all  estates  prior 
to  the  intail   .  *  •  456 

of  prior  deeds,  particularly  a  marriage  settle- 

ihetit ;  su  bject  to  prior  estates,  aiid  gi vi ng  precedence 
to  a  term  foir  years  »  4  45S 

of  all  estates  prior  to  the  rtmaiod^r  in  fee,  ex^ 


eept  the  estate-tail ;  where  a  recovery  is  snifered  by 
a  daughter,  tenant  in  taU  pro  itwporei  wliose  es- 
tate is  liable  to  be  postponed  b^  the  birth  of  a  son    461 
of  all  ^estates  piSOT  to  the  mtail,  giving  the 


tenant  in  tail  a  general  power  of  apt>oiato€ht,  atid 
again  limiting  the  lands  to  him  in  taiU  And  restor- 
ing the  subsequent  estates  4  464 
The  uses  of  a  rebotery  declared  in  confirmation  of  the 
uses  limited  upon  a  conveyance,  in  a  prior  part  of 
the  same  desd«  so  as  to  render  the  estate  disposable 
by  the  owner  in  the  mean  time              •              460,491 

CONTINGENT  REMAINDERS. 

See  Forfeiture.    Trust. 

COVENANT.     By  each  of  two  persons  severally         .        887 
The  like  by  four  .  .478 

That  a  conveying  p^rty  hath  not  incumbered   .  368 

For  further  assurance  •  .      387^  441 

To  surrender  copyholds;   and    until  admittance  of 

surrenderee,  to  stand  seised  in  trust     .     •     .  43 

To  levy  a  fine  tfier  concesserunt  for  years,  in  confirma- 
tion of  a  demise  .  ,    •  ,    «         478 
To  suffer  a  recovery  on  request                    •  479 
By  tenant  in  tail  iu  remainder  to  sufier  a  recoYery»  in 
confirmation  of  a  term                 •                .  492 

D. 

* 
DEMANDANT.     Deed  on  substitnting  another  person  as 
demandant,  in  the  place  of  the  intended  demendant, 
who  died  before  the  recovery  was  sufiered  466 

DEMISE  for  a  term  of  years,  t6  protect  against  forfeiture, 

prevtoudy  to  suffering  a  recovery  ,  468,472 

For  a  term  of  years,  to  operate  by  estoppel  on  contin- 
gent interests,  in  trtlst  to  attend  tne  inheritance; 
and  Covenant  to  levy  a  fine  aild  suffer  a  recovery  in 
confirmation  *  •  *  .  •  476 

DOWER.    The  usual  limitation  ^f  uses  tA  prevent  dower  344 

VOL.  I.  R  K 
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PAGB. 

DOWER. — Continued. 

Declaration  that  an  annuity  and  life-eitate  are  limited 

to  a  wife  in  lieu  of  dower  •  410 

See  Testatum  Clause. 

E. 

ESTATE.    Clause  of  «  all  the  estate"        .        340,  359,  395 

ESTOPPEL.  Demise  for  a  term  of  years,  in  trust  to  attend 
the  inheritance,  to  operate  by  estoppel  on  contin- 
gent interests ;  and  covenant  to  levy  a  fine  and  suffer 
a  recovery  in  confirmation  •  •  476 

EXCEPTION  of  parcels  •  .  .395 

EXTINGUISHMENT,  Proviso  that  a  recovery  suffered  by 
a  daughter,  tenant  in  tail  pro  tempore^  shall  not  ex- 
tinguish her  portion,  as  against  issue  male  463 

■  that  a  recovery  is  not  intended  to  eztinguisb 
an  annuit}',  and  that  the  annuity  shall  rabstsi  in 
equity,  though  it  should  be  ektinguisbed  at  law        455 

See  Testatum  clause. 

F. 

FINE.    Form  of  a  concord  come  ceo,  from  one  conusor  to 

one  conusee  •  •  278 

The  like  from  two  to  one  •  •  279 

*  from  three  and  the  wives  of  two,  to  two  and 

the  heirs  of  one  •  •  •  ib. 

Concord  de  droit  lunf  tf  m,  of  a  reversion  in  fee  expectmt 

on  an  estate  for  life  •  •  281 

■  tur  concessit  for  years  •  •  ib. 

■  for  life  by  a  tenant  in  remainder  282 
■  ■        ■             —  for  lives,  so  as  to  preserve  a  re- 
version in  tenant  for  life  having  power  of  leasing         ib. 

Concord  svr  grant  et  render  •  •  ib. 

See  Covenant. 


FORFEITURE.     Conveyance  previously  to  suffering  a 

covery,  when  it  is  doubtful  whether  a  person  is  te^ 
nant  for  life  or  in  tul,  and  whether  there  is  a  con- 
tingent remainder  in  his  son  ;  with  limitation  of 
an  estate  of  freehold  to  a  trustee,  so  as  to  protect 
against  forfeiture,  and  to  preserve  the  contingent 
remainder  •  "  , 

Limitation  of  freehold  uses  to  protect  against  for- 
feiture, where  the  defect  appeared  in  the  recovery 
deed  .  •  •  «  336 

The  like  for  a  term  of  years  ,  475 


INDEX   TO    THE    FRECEDENT9.        587 

PAG  I. 

FORFEITURE.— Con/tnuifrf. 

Recovery  deed  framed  to  preserve  contingent  remain- 
ders, and  to  preveut  merger  •  •         370 
Demise  ibr  years  to  protect  against  forfeiture        468»  472 

G. 

GENERAL  WORDS.    For  farms        326, 334,  339,  3&9,  394 
For  manors,  &o.  .  •  •  404 

For  New  River  shares  •  •  375 

GRANT.  By  several  persons,  according  to  their  shares  and 

interest  .  .  358,374,392,445 

By  trustees  at  the  instance  of  cestui  que  trusts      374^  409 
Of  the  inheritance,  subject  to  a  grant  of  the  immedi- 
ate estate  by  the  same  deed  •  •  380 

H. 

HABENDUM.    For  joint  lives  of  the  tenant  to  the  prip* 

cipe  and  tenant  in  tail  •  327,  400,  461 

For  joint  lives  of  the  tenant  for  life,  and  tenant  to  the 
pracipe  •  •  446 

Discharged  from  the  right  of  one  party,  but  without 
prejudice  to  the  rights  of  other  persons  •         360 

HEIR.  Limitation  of  use  to  the  person  who  shall  answer 
the  description  of  heir  at  law,  at  the  death  of  the 
survivor  of  two  persons,  in  fee  •  •        424 

L 

IDENTITY.  Introduction  to  the  limitation  of  uses,  when 
there  are  different  shares,  so  as  to  preserve  the 
"identity  of  title        .  .  383,400,401,402 

INDEMNITY.  Trust  declared  of  real  estates  to  indem- 
nify trustees  for  havin*^^  joined  in  a  conveyance         382 

Proviso  for  indenuiity  of  persons  paying  money  to 
a  trustee  of  real  estates  under  the  trust  of  a  term    430 

Proviso  for  indemnity  of  trustees  from  the  acts  of  each 
other,  &c.  ...  440 

L. 

I 

LEASE  FOR  A  YEAR.    Reference  to         323,  333,  339,  «cc. 

M. 
MERGER.    See  Forfeiture. 

P. 
PARCELS*    Messuages  and  closes  of  land  .  323 
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PARCELS Continued. 

UMiorf •  •dvowtQDy  and  manMon  bouM  •  412 

Shares  in  the  New  River  •  •  874 

Tbfee-mxthi  of  a  farniy  tithei,  and  doMf  of  land  392 

General  comprehensive  descriptions      324>  326»  S75,  394, 

404,  412«  473 
POWERS.     General  power  of  appointment,  in  the  usual 

ferm  of  limitations  to  prarent  dower         844,  400,  419 
Joint  power  of  appointment  by  husband  and  wife        306 
Power  of  appointment  given  to  a  tenant  in  reraaindery 
to  b^  exercised  after  the  decease  of  tenants  for  lifey 
or  in  their  life  time  with  consent  •  402 

Powers  of  distress  and  entry,  to  secure  annuities  410 

Power  of  leasing  for  21  years,  by  tenants  for  life,  and 
,  by  the  guardians  of  infant  tenants  in  tail^  and  on 

their  derault  by  the  trustee  of  a  term  •  431 

Power  to  charge,  not  exceeding  a  given  amount    433,  434 

The  like    for  a  married  woman,  in  case  the  whole  of 

a  given  sum  shall  not.  be  charged  by  ber  bus- 

bapd  ...  •  •  436 

Power  to  appoint  9  new  trnstea  •  ^         439 

n. 

RECITALS.    Agreement  of  party  to  join  in  a  conveyance 

fer  extinguishing  his  interest  •  867 

Of  oonusee  in  a  fine  to  join  in  a  conveyaoee  for  trans- 
ferring his  interest  •  •  •         358 
To  suffer  a  recovery  for  rectifying  a  supposed  mistake 
in  a  will            .                •                •                •  373 
■               for  effecting  a  partition              .  496 
Of  wife  to  join  in  a  recovery  for  extinguishing  ber 

dower  .-...•  •     .  ^^*  ^^ 

Of  tenant  for  life  to  join  in  a  conveyance  with  remain- 
der-man in  tail,  for  suffering  a  recovery  44ft,  498 
To  comprise  other  lands  in  a  recovery,  and  to  declare 

the  uses  by  another  deed  •  .  509 

Asiignment  •  •  354 

Codtcai  .  .  .  .  352 

Copyhold.    Admission  to  copyhold  lands  •  350 

Recovery  suffered  of  copyhold  lands  •  507 

Surrender  to  use  of  a  will  •  .  350 

See  Seisin* 
Deed-poll  .  .  .  .  355 

Descent,     See  Seisin. 

Election  to  take  lands  to  which  a  person  is  entitled 
as  heir,  and  to  disclaim  those  to  wnich  he  is  entitled 
as  devisee  •  •  •  356 

Feoffment  .  .  .  354 

Heir  .  M8 

See  Seisin. 
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KECIT  AU8.---Contimed. 

Life^estate.     That  a  devisee  took  oply  a  life«€9tate  for 

want  of  words  of  inheritance  •  •  d50 

That  a  grantor  is  either  tenantybr  Hfe^  or  in  tail^  and 
that  doubts  are  entertained  whethw  there  is  a  coin 
tangent  i*emainder  to  his  son  •  332 

And  that  it  is  expedient  to  convey,  befove  suffering 
a  recovery,  so  as  to  take  .back  the  tnmediate  free- 
hold,  with  a  freehold  remainder  to  a  trustee  333 
Marriag^'mtlemeui  ,  •  949,3411 
Recovery f  p^ire  to  suffer  ft  r^cpve^  8?B,  9$7f  39)>  &c. 
•r— — !^ — ^  of  a  remote  ^tfit^-'ti^il  •  r.  4M 
Expediency  of  recovery  •  •  ib. 
^pedieot  that  a  t^papt  in  a  former  r^overy  4^ 

QPPU^d  join  in  a  new  recovery  ie^  •  &08 

Request  to  join  in  sufFi^ring  a  recovery  495, 498 

Ppubts  of  the  validity  of  fi  fprin^r  repoveryj  ftiuj  agro^ 

p[ient  to  suffer  another  ,  .  MO 

Xhftt  a  recovery  was  voidable  for  want  of  the  concur- 
rency of  tenapt  for  life,  expediency  of  aootber 
recovery  ;  consent  of  necessary  parties  to  join  512 

Various  forpis  of  recitals  of  recovery  deeds,  and  ra^ 
coveries  suffered  •  502*7, 510-11,  (^13, 514 

See  Agreement, 
SiUin  in  fee  of  a  testator  •  «  370 

in  t^il  by  descent  *  .  497 

— — . — ^  under  a  will  .  •  403,406 


of  three  persons  claiming  by  separiite  d^ 


scents  under  a  will  .  «  390 

of  husbapd  and  wifib  fpr  life»  in  right  of  the 

wife  •  •  •  444 

Equitable  seisin  of  copyhold  for  lives  437 

Tail.     Creation  of  estate-tail  .  321,496 

■  by  marriage  settlement    30 

See  Seisin. 
Term.    That  a  person  wgs  possessed  of  a  term   of 

years  •  .  350 

TrusL     Conveyance  of  lands    purchased   under  a 

trust  •  •  353 

Declaration  of  trust  of  lands  purchased  with  trust*^*'  • 

money  •  •  355 

WiU  .  .  .  347,340,850,371 

RECOVERY.  Clause  declaring  the  intention  and  mode 

of  suffering  a  recovery  .  340,  396,  406 

—  of  lands  in  two  eopnti^  .  -  Qfflf 

'■'  in  three  counties  •  ,  '    376 

*— —  partly  freehold,  and  partly  of  the  t^W*  of 

anci^t  demesne  •  •      :t    .      «        361 
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RECOVERY— Confmiifc/, 

— — -—  part  iu  England,  and  part  in  Wales  447 

sreneral  form  with  Variations  '  •  481 


■  ■  —  short  form  •  •  •  487 
Clause  to  declare  the  uses  to  which  a  recoverv  shall 

enure  .  .  330, 343, 365,  &c. 

■  ■       General  form  with  variations  •  485 
Short  form               .                   •  488 

See  Covenants 

RECOVERY  DEED.    Bv  tenant  in  tail  in  vosussim  321,  403 

By  tenant  for  life  and  the  next  remainaer'mum  in  tml  444 

By  tenant  for  life  and  a  remote  remainder-man  in  tail 

461,  464 

By  tenant  for  life,  and  the  nexi  remaittd€r''man  intaii 
pro  tempore^  whose  estate  was  liable  to  be  post- 
poned by  the  birth  of  a  son  •  •  461 

So  framed  that  the  legal  estate  vests  in  the  owner,  and 
is  disposable  during  the  interval  between  the  date  of,  j 
the  recovery  deed,  and  the  time  of  suffering  the 
recovery  ;  the  uses  of  the  recovery  hang  declared 
in  confirmation  .  490, 491 

When  it  is  doubtful  whether  a  person  is  tenant  in 
tiai  or  tenant  for  Hfe^  with  a  contingent  remain^ 
der  to  his  children,  and  it  is  intended  to  preserve 
the  contingent  interests  •  332, 336 

Introduction  to  the  limitation  «f  uses  on  a  recovery 
suffered  by  some  only  of  several  tenants  in  tail 
untk  cross  remainders  .  402 

For  other  forms,  see  the  Table  of  Contents. 

RELEASE  of  right  in  freehold  and  leasehold  messuages, 

&c.  .  .  367 

For  forms  of  releases  grounded  on  a  lease  for  a  year, 
see  the  Table  of  Contents 

RENT-CHARGE.    See  Annuity. 

REVERSION.  Clause  of  •«  all  the  reverion"  327, 340, 359,  Lc 

S. 

SURVIVORSfilP.  Trust  for  children  ai  tenants  in 
common,  in  fee,  with  cross  limitations  between 
them  in  fee,  giving  benefit  of  survivorship,  with 
a  contingent  limitation  over  in  fee  •  384 

T. 

TAIL.    Limitation  of  uses  to  the  first  and.  other  sons  sue* 

ceasively,  in  tail  male  •  •  '  424 

limitation  of  use  in  tail  genera!  463»  466 

See  ConlrmstioB.    Recovery  deed. 


INDEX   TO    THE    PRECEDENTS.       591 

TERM*    Limitation  of  use  to  a  trustee  for  a  term  of 

years  .  .  .  422, 457 

Habendum  for  a  term  of  years  ^  .  477 

Proviso  for  cesser  of  a  term  on  performance  of  the 

^trusts     ....  429,450 

SeieJ)emise9  Trusts. 

TESTATUM  CLAUSE.   For  barring  intails,  &c.  322, 338,  &c. 
For  barring  intails,  and  settling  the  lands  to  the  uses  373, 

391,404 

■  ■  and  extinguishing  dower         338, 411 

-J ■  and  giving  effect  to  election  358 

For  affording  protection  against  forfeiture  409,  472 

For  bmding  future  interests  •  476 

TRUSTS.     To  preserve  contingent  interests  limited  by  a 

will  •  •  .  381 

The  usual  trusts  to  preserve  contingent  remainders       424 
For  the  separate  and  personal  use  ofa  feme  sole  for  life  383 
For  children  as  entitled  under  a  will ;   remainder  to 
children  as  tenants  in  common,  in  fee ;  with  cross 
limitations  in  fee,  giving  benefit  of  survivorship ; 
with  a  limitation  over  in  fee  •  •  ib. 

Of  a  term  for  securing  annuities  •  •        425 

And  to  receive  surplus  rents  till  a  tenant  for  life  in 
remainder  shall  attain  25,  and  to  apply  them  in 
discharging  interests  of  incumbrances,  and  reducing 
principal ;  and  when  he  shall  attain  25,  to  permit 
the  persons  in  remainder  to  receive  the  rents,  and 
to  pay  them  the  money  remaining  in  the  hands  of 
the  trustee  •  .  •  427 

Of  copyholds  to  correspond  with  uses  of  freehold 

estates  •  •  •  439 

Of  a  term  to  raise  a  gross  sum  of  money  .  458 

Of  a  term,  by  estoppel,  for  a  purchaser,  and  to  attend 

the  inheritance  as  conveyed  ,  •        477 

See  confirmation.     Forfeiture.    Indemnity. 

TRUSTEE.     See  Indemnity.    Power. 

U. 

USES.    Of  a  recovery  declared  in  fee  •  331 

To  prevent  dower  •  .  344, 400 

To  such  uses  as  husband  and  wife  shall  jointly  ap- 
point, and  for  default  of  them  in  fee  ,  360 
To  such  persons  as  shall  aBswer  the  desdiption  of 
heir  at  law                .               ,            ^     .  424 
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IMblared  on  a  conreyancei  by  reference  to  the  uftes 
declared  of  the  recot er  •  375 

Declared  ^  a  rtcorery  bj  reftreued  16  the  tises  de- 
clared on  tlie  conveyance  .  •    490.  491 

See  Annuity.  Confirmation,  Forfeiture.  Term.  Trust. 


THE  END. 


W.    Flinty  St.  5epulc1^r«*«,  Lundoa. 
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